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ûbltsfjers to tfje Calcutta Untbcrsttg.

Bombay: TH ACKER & CO., Limited. Madras: HIGGINBOTHAM & CO.
London : W. TH ACKER AND CO.

o

9

9
0

1885.



>

9

C A LC U TTA  :

PRIN TED  B Y  T H A C K E R , SPIN K  A N D  CO.

|

9

o

I

o

*

9



' R E F A C E .
I

t

T h is  volume of Lectures could never liave been written 
but for the facilities offered to me for using the principal 
Collections of Sanskrit MSS. in England and India. It 
is in particular to Dr. R. Rost, Librarian of the India 
Office Library, London, and to K . M. Ohatfield, Esq>, 
Director of Public Instruction, Bombay, that my heartiest 
thanks are due for the readiness with which they have 
responded to my applications for the loan of Sanskrit MSS. 
under their care. Similar aid has been received from Pro
fessor Biihler and from the late lamented Dr. Burnell; 
both of whom have allowed me the use of their valuable 
collections of legal Sanskrit MSS. Professor Biihler has 
obliged me, moreover, by thg loan of a MS. sketch of 
Lectures on Indian Family Law, delivered by himself in the 
University of Vienna. Occasional references to this MS. 
(designed as Biihler MS.) will be found in the Notes to 
this volume. A  complete enumeration of the MSS. of 
unpublished Sanskrit works consulted in the present work, 
showing the Collections from which they were taken, will 
be found in the first Index.

The reader is requested not to overlook the list of Errata, 
at the close of this volume. The printing of the book 
having extended over a space of more than twenty months,
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it was impossible for ine to stay in India till it was out, 
and it was equally impossible for me to revise those Proof- 
sheets more than once which had to be sent to me from 
India. Accented letters were not available in sufficient 
numbers at first, and had 'to be substituted subsequently 
for unaccented ones. Owing to these circumstances the 
number of misprints is, unfortunately, considerable. A ll the 
more important Errata have been put together at the end 
of this volume.

Of the various Appendixes, Appendix A  contains a coL 
lection of Sanskrit texts quoted in this volume. The Note 
on Burmese Law contains a resumS o f the important dis
coveries recently made in that field by the Judicial Com
missioner of Burma and his learned assistants. The General 
Note on the Law of Adoption contains copious extracts 
from that valuable production of the founder of the Tagore 
Lectures, the Dattakagiromani, translated into English by 
myself. It had been my intention to add, in a further 
Appendix, a number of other extensive Sanskrit texts from 
unpublished works, together with an English translation, 
but the difficulties experienced in* the printing of Appendix A  
led to the abandonment of this design, and to the reserv
ation of the other Sanskrit texts for a separate publication.

J. JO LLY.
W urzburg, (G erman^ .)3
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LECTURE I.
# n e w  MATERIALS FOR a  HISTORICAL STUDY PF HINDU LAW.

I . T H E  C O M M E N T A R I E S  A N D  D IG E S T S .

Importance of Indian Law — Advantages of the historical method — Comparative 
Jurisprudence— Recent progress in the study of Indian Law — The Commen
taries— Asahaya— His lost Commentary on the Code of Manu — Medhatithi’s 
Manubhashya— Restored by Madanapala — Medhatithi’s Smritiviveka— His 
merit as a commentator — Other commentaries — Govindaraja — Sarvajna 
Narayapa -r* Kulluka — Raghavananda — A Kashmirian Commentary — •
Nandanacharya — Importance of these works — Mitakshara — Apararka —
Culapani — Vipvepvara — ,Nandapandita — Balambhatta— Commentaries 
on the Vishnu, Parafara, Apastamba, Gautama Smjitis — Importance of 
the Commentaries — Schools of law — Hemadri and Dalapati — Todara- 
malla — The five schools of law — Madras digests — Dayabhaga — Vivadar- 
navabhanjana — Treatises on adoption — Two general questions—The Bengal 
school and the other schools — Rise of the Bengal school — Benares school —
Question as to the practical character of the digests — Rank and position 
of their authors — They are scientific treatises.

I n d i a n  Law has been, and is being, studied by thousands importance 
in India, on account of its practical importance which of In(liaa 
cannot be rated too highly. But this time -  honoured law* 
system* of Law  and Jurisprudence has another claim for 
consideration still, which rests on its intrinsic value and 
interest for every student of the history and literature of 
the East. I t  is a mere truism to say that nothing is better 
capable of illustrating the degree and kind of culture 
attained by a nation than its laws afid*usages. The Indian 
soil has not only been productive in deep thinkers, eminent 
founders of world-religions, and gifted poets, but it has 
brought forth a system of law which, after having spread 
over the whole vast Continent of India, has penetrated at 
an early period into Burma and Siam, and has become the 
foundation of written law in these two countries. In  
modern times, after the establishment of British rule in 
India, the hold of the early native institutions over the 
Ind ian mind was found to have remained so firm, that it

I



Lecture was considered expedient to retain the old national system  
L of inheritance and adoption amidst the most sweeping 

changes which had been introduced in the administration 
of the country and in judicial procedure. It  was the 
desire to ascertain the authentic opinions of the early 
native legislators* in regard to these subjects which led to 
the discovery of Sanskrit Literature. European Sanskrit 
Philology may be said then to owe a debt of gratitude to 
the memory of the ancient Sanskrit Lawyers of India, and 
there is no better way of repaying this debt than by care
fully studying their compositions. Nothing can be more J 
satisfactory to the Sanskritist besides than to follow in the 
wake of scholars like Sir W>. Jones and Colebrooke, who in 
this city nearly a century ago have laid the foundation 
both of Sanskrit Philology and of the study of Indian Law. 

Advan- It is with the antiquarian, and not with the practical) 
^toricaihe asPecf  this system of legislation that I shall have to 
method, deal with. The University of Calcutta, by fixing the 
I  subject for this course of Lectures in the way in which they

did, have shown their genuine appreciation of purely scien
tific research in the department of Indian Law. A  
discussion of modern case-law and, in particular, o f those 
changes which have been wrought on the Law of the 
Sanskrit treatises by the decisions of the Courts, does 
not enter into the scope of these Lectures at all. It  is 

, , certainly not saying too much, hgwever, that a scientific—
i.e. a historical— study of Indian Law is capable of producing 
immediate and tangible results even for the practical ends 
of the professional lawyer. Generally speaking, the his
torical method Has been successively applied to 'all the 
more important legal systems*of Europe, with such complete 
success, that its thorough application to the study of 
Indian Law has become a necessity. I t  is impossible to 
obtain a real insight into the principles of any legal system  
without knowing its* history. But m any questions of 
detail even that have arisen for decision in the Courts, 
naturally fall within the province of the Sanskritist and 
antiquarian rather than of the lawyer. Supposing a Judge 
or Pleader in one of tiidse European countries where 
Roman Law is still in force were to appeal to a passage of 
doubtful import m  the Digest of Justinian, and would try  
to put a new construction of his own upon it, without 
being acquainted with Latin, his opinion even if  cornet 
would not carry the least weight with it. The same

i
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principle does not seem to have been maintained in i W  L ecture 
analogous case of the interpretation of Sanskrit Law-texts L 
in India.

It  should also be borne in mind that there is no better Compara- 
w ay for getting over that supposed dryness, which has fcirve Juri8~ 
been a standing reproach to the study of Hindu L a w ,pru euce# 
than by glancing at it from a historical point of view.
I  never could help wondering, when I  was told by  
professional lawyers or by brother Sanskritists, that they 
consider Hindu Law as an uninteresting and even repul

s i v e  subject, and I  feel persuaded that it cannot fail 
to interest any one who studies *it historically. Among 
students of Comparative Jurisprudence in Europe, the legal 
history of India is becoming quite a favourite subject. For 
all researches into the early history of institutions, India •
is the very country. Moreover, in spite of its generally 
archaic character Indian legislation in some respects has 
early reached a degree of perfection equal or superior to 
anything to be met with in the contemporaneous law-codes 
of Europe. Let me give you one example from tlfat part 
of the old Indian Law which is still enforced in the Courts.
One of the fundamental principles of the Law of Inheritance
in Roman Law and in the modern legislations of Europe is
what is called the right of representation. Where, e. g.y
the estate of a man^descends on his death to his grandsons,*
they do not take it in theif own right, but as representa- %
tives of their predeceased father or fathers, and the amount
o f each share is regulated according to the number of the
deceased owner's sons, and not according to the number of
his grarfdsons. This rule, simple and obvious as it appears
to us, has been vainly sought for in the old Teutonic Laws,
but it is enounced as distinctly as possible in the old
metrical law-books of India, and worked out in detail in
the Sanskrit Commentaries and Digests.

It is indeed quite recently only* that a comprehensive Recent 
study of the legal history of India has become possible, 
owing to the rapidly progressing recovery and publication 0f Indian 
of the principal sources of Indian Law. The Commentarieslaw# 
and Digests, which will form the subject of the present 
Lecture, are of paramount importance in settling the modern 
Law of Inheritance, Partition, and Adoption. Nevertheless, 
the accretions to our knowledge of these works have been 
comparatively trifling during more than half a century 
after the epoch of Colebrook§. I t  is only within the last

COMMENTARIES AND DIGESTS. 3



4  NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW.
O

Lecture twenty y 6ftrs that such important w oiks ns tljG VivQ/dftchin- 
L tamaai, Viramitrodaya, Smritichandrika, Madhavlya, and

-----  Sarasvativilasa have become accessible to the general reader
through the medium of English translations. What is even 
more important for the progress of Indian Law studies, 
the systematic searcho for MSS. recently instituted both 
by Government and by private persons in every part of 
India has succeeded in dragging into light a number of 
important law-books which had escaped even the notice 
o f Colebrooke, extensive as his collection of legal Sanskrit 
MSS. certainly was. It  is chiefly of these recently d is -». 
covered works that I  intend to speak in this Lecture, but 
I will also advert to some points of interest that have come 
to light in regard to the history of works long since known, 

c Some questions of a more general nature may be advan
tageously reserved for discussion at the close of this 
Lecttire, when it will be seen in what, manner the solution 
of these questions has been facilitated by the new dis- 

>0 coveries referred to.
The Com- The Commentaries, as a class, are older than the Digests 
mentaries. (Dharmanibandhas), and it is natural that they should be so. 

When the early law-books of the Smriti period had ceased 
to be readily intelligible, the next thing to do would be 
to compile good Commentaries on them, and Systematic 

Expositions of the law, based on these Commentaries, would 
0 follow in due course. Here i t .  should be noted, however,

that the earliest Commentaries which in this as in other 
branches of Sanskrit literature pass under the name of 
Bhashyas are extremely copious works. The writer of a 
Bhashya, far from confining himself to the elucidation of 
difficult passages in the work he is commenting upon, will 
introduce a good many disquisitions on kindred subjects, 
and the connection of these subjects with the scope of 
the original work is a very remote one indeed in many 
instances. The mora decent Commentaries which are vari
ously designed as Vrittis, Vivritis, Vivaranas, Tlkas, etc., are 
as a rule less prolix than the Bhashyas. Nevertheless, the 
size some of those Tikas, which are commentaries of 
commMitaries, is very considerable.

Asabaya. Asahaya’s Bhashya of the Narada-smriti1 is probably the 
oldest Law Bhasnya in existence. The name of Asahaya

1 As to the Libraries from which the MSS. referred to were obtained, 
see the List o f MSS. consulted, in the#Appendix to this work.
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Ras been sometimes taken for a mere epithet denoting '  peer* Lecture 
less/ and used to qualify the nameof the renownedcommen- I -
tator Medhatithi, with whom Asahaya is frequently associat- 
ed in the law-books.1 Colebrooke, however, while giving this 
interpretation on the authority of Balambhatta, has pointed 
out himself that the word *■ Asahaya ’ is used as a proper 
name in an old Digest, the Vivadaratnakara. In other 
works2 also Asahaya is frequently quoted or referred to as 
distinct from Medhatithi, and the existence of this author 
has now been placed beyond doubt by the recovery due to 

• Professor Biihler of a large fragment of his Commentary of 
the Narada-smriti. It  is true thtit this work of Asahaya 
has not been preserved in its original form, but in a revised 
edition prepared by Kalyanabhatta, who, according to his 
own statement, recast the composition of A .^baya which •
had been defaced by the carelessness of negligent* scribes.3 
It  is quite possible that this remodelling may have wrought 
a great change on Asahaya’s w ork; at the same time it 
furnishes valuable evidence in favour of its antiquity, as a 
long interval o f time must have elapsed before ft could 
have become necessary. Direct proof of the early date of 
Asahaya’s Commentary is to be found in the way in which 
the name of Asahaya is referred to by the later Jurists. 
Vijnaneijvara (11th century), in the Mitakshara, is not the 
only Author who quotes him at the head of law-writers and 
places him before such an9old writer as Medhatithi even.
In  other works too, especially in the Sarasvativilasa, 
Asahaya is placed first almost whenever his name is asso
ciated with the names of o*ther ‘authorities. This is suffi
cient t& show to any one acquainted with Indian habits of 
expression that Asahaya was looked upon as the earliest 
commentator of law-works. On the other hand, it is neces
sary to assign a later date to him than the 5th century 
A .D ., which is about the time when the Narada-smriti was 
composed. • •

A s in several cases the remarks quoted from Asahaya in His lost
commen-

1 Colebrooke, Mitaksh. I. 7, IS, and note ; Rajkumar Sarvadhikari’s 
Tagore Law Lectures, p. 325 (1882).

2 See Index in the Rev. Foulkes’s Edition o f the Sarasvativilasa ; West 
and Biihler. p. 49. The references to West and Biihler’s Digest generally 
are to the forthcoming 3rd Edition, the joint editors having kindly allow
ed me to use the proof-sheets hitherto printed.
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Lecture the Digests relate to texts of Manu, he may be supposed
I. to have written a Commentary on the Code of Manu, besides 

tarv"on*the his Commentary on the Narada-smriti, and this supposition 
Code of is rendered nearly certain by a passage of the Sarasvatl- 
Manu- vilasa.1
Medha- The next oldest work that has been preserved, the 
Mmu- famous Manubhashya o f  Medhatithi, is also a Commentary 
bhasbya. on the Manu-smriti. It must have been composed in the 

8th or 9th century A .D .2 In spite of Medhatithi’s early 
date, Asahaya was not the only author who preceded 
Medhatithi in commenting on the Code of Manu. On the o 
contrary he often refers to three or four different interpre
tations proposed by others commentators of difficult terms 
or sentences in^the Code of Manu. Unfortunately, lie <Joes 
not mention any one of his predecessors by name. Those 
works which he does quote by name, such as the Gautama, 
Apastamba, Vishnu, Yama, Narada and other Smritis, 
Kumarila, Jaimini’s Philosophical Aphorisms and^Patanjali’s 
Mahabhashya are nearly all of considerable’ antiquity. 
In one'place he denotes the Smriti writers by the appella
tion of Dharmasutrakaras, “ authors of Dharmasutras,”

. which ancient designation of the Sutra works on law is 
very seldom found in the other Commentaries. As for the 
native country of Medhatithi, it has to be looked for in the • 
South, rather than in the North, as the name of his father 
Virasvamin terminates in € Svamin/ which is a very common 
ending in South Indian names, and as he is,quoted by such 
early South Indian authors as Vijnane<jvara (12th century),3 
Devannabhatta (13th century),4 and Hemadri (12th or 13th 
century)* whereas the earliest authors of the Bengal School, 
such as Jimutavahana and Raghunandana, do not allude to 
the writings of Medhatithi, though they quote other com
mentators of Manu.

Restored Nevertheless, it is to the ruler of a North Indian State, 
napdiafa" ^ 1JQS Madanapala of 'Kashtha, that the preservation of 

Medhatithi’s Commentary appears to be chiefly due. The

1 § 33. where the authors o f the Manu, Yajnavalkya and other Smritis 
are referred to by the side o f Asahaya, Medhatithi, Vijuanecjvara, 
Apararka and otheff commentators of. these Smritis. The two last writers 
being Commentators £>f Yajnavalkya, it follows that Asahaya is here 
referred to, together with Medhatithi, as a Commentator o f Manu.

a West Sc Biihler, p. 49.
3 Mitaksh. I. 7,13.
4 Medhatithi is quoted three times in the Sahasa section of the 

Vyavaharakanda o f the Smritichandrika (untranslated).
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#old tradition to that effect was already known toColebrooko* Lecture 
stating as he does that the Commentary of Medhatithi 
having been.partly lost has been completed by other hands 
at the Coufb of Madanapala, a Prince of Digh. This 
meritorious deed of Madanapala, who appears to have reigned 
in the 14th century,1 is extolled* in a Sanskrit verse, 
which I have met with in seven old* MSS. of Medhatithi^ 
Commentary, from divers parts of India.2 That the original 
work of Medhatithi should have undergone any consider
able change at the hands of K ing Madanapala or his 

e advisers is far from probable. It  is true that the now 
existing M S S. of Medhatifchi’s Commentary differ occasion
ally from one another and from the textus receptus. Thus 
the 8th chapter has only 348 Clokas in one India Office 
APS. to the 420 Clokas of the* textusjreceptus, and the 9th * 
chapter is wanting altogether in most of the AISS. But 
the fact of the Sanskrit verse referred to occurring in so 
many M SS. renders it very likely that all the now existing 
copies of Medhatithis Commentary are derived from the 
copy prepared by K ing Madanapala or by his ctdteitus, the 
well-known Jurist Vi<jve<jvara. The discrepancies referred 
to must, therefore, be of modern growth. Nor does that 
Sanskrit verse imply that the original composition of Me
dhatithi was altered or added to by Madanapala, though 
one might be led to think so from the terms used by Cole- 
brooke. The whole traditional statement about King  
Madanapala rpally comes to this that he procured MSS. of

1 p. 15.. •
21 am indebted to Professor Buhler for communicating to me his opinion 

about this stanza, which is more or less ‘incorrectly given in aU MSS.
The best readings on the whole, I think, are those found in an old 
Benares MS.

*31 Rra i  RwreftfR i
?r- ( 0,f  Beuares MS.)

ft Any Smriti o f Manu should be respected, as ^ell as the current gloss 
on it by Medhatithi. The latter had been destroyed by the decree of^rate.
K ing Madana, the Son o f Sadharana, acquired the merit of' jiiiioddhara 
(restoring what had been destroyed) in regard to this book, which was 
not to be found anywhere, by causing a copy to be taken o f it  after he 
had procured it from a different country.”

0
0
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Lecture ^Iedl»atithi\s Commentary from abroad and got them copied/ 
because in his own country no copy was to be had.

Medhd-* Before compiling his Commentary on the Cqde of Manu, 
tithi’s Medhatithi appears to have written-a law-digest, called the
viveka? Smritiviveka. This work is repeatedly quoted by him  

in his Commentary a.% containing a full exposition of doc
trines touched on incidentally in the latter work.

His merit Judging from the numerous references to the opinions of 
as a com- Asahaya and Medhatithi in the more recent law-books from 
mei or. Mitakshara downwards, the influence exercised by these 

two authors, especially the latter, on the development of 
Jurisprudence in India, must have been very considerable. 
Nor is this wonderful, considering the vast amount of 
matter contained in Medhatithi’s immense volume. Jones 
and Haughton have charged it „ with prolixity and obscu
rity ; nor is this charge wholly unfounded, looking at this 
work in the light of a mere Commentary. It  abounds 
more than any other law-book in Mimamsa terms 
and dissertations. But it also contains a host of inter
esting observations on the every-day life of the period, 
and it is simply invaluable as being the earliest extant . 
Commentary of the Code of Manu, and as recording the 
opinions of a number of earlier writers on every difficult 
passage in that work.

O^Com- The influence of Medhatithi on the development of 
Indian Law is exhibited with particular clearness in the 
numerous subsequent Commentaries by which his own 
Bhashya was followed and gradually superseded in author
ity. Sir W . Jones in theJ preface to his translation of  
Manu, and Colebrooke after him, quotes four commentators 
of that author:—

1. Medhatithi. 3. Dharanidhara.
2. Govindaraja. 4. Kullukabhatta.

However, recent research in this field has brought to 
light seven old Commentaries of the Code of Manu, besides 
disclosing the former existence of a number of other works 
of this class that have now been lost. ^

Govi^da- » From the way in which Kulluka refers to Medhatithi 
and.Bhojaraja, it is clear that he looked on the former as 
being the oldest, and on the latter as being the next oldest, 
commentator of Mdnu.1 Govindaraja, in his opinion, was

1 Kulluka’s gloss on III. 1 2 7 ............ “ Medhatithi, Bhojaraja and others
who belong £o an earlier time even than Govindaraja.”  See, too, his gloss 
on VIII. 184, as quoted in the next note.
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Jecidedly posterior and inferior in authority to thus* Lectukb 
tw o ancient authors, and in m any passages of his Commen- £  

KuUuka. may be seen engaged in refuting the opinions — '
ot Govindaraja, which, as I have found, has not prevented 
him from transcribing verbatim large portions of his work 
without acknowledgment. To Govindaraja, and not to his 
follower Kulluka, belongs by right the rather exaggerated 
euiogium bestowed on the latter work by Sir W . .Jones, who 
says of Kulluka’s Commentary that it is the shortest, yet 
the most lum inous; the deepest, yet the most agreeable 

• Commentary ever composed on any author, ancient or 
modern, European or Asiatic. Again, it is not Kulluka as 
Haughton has asserted, but Govindaraja, by whom “ the 
gisj; of Medhatithi’s remarks has been condensed in an 
admirably clear and masterly style.” W here Govindaraja „
has departed from the opinions of his predecessof, he has 
not always done so with success.1 A s regards the date 
of Govindaraja s work, it must be decidedly more recent 
than the lost Commentary of Bhojaraja, which belongs to the 
11th century. The lower limit is furnished b y ^ h e  fact 
that Govindaraja’s M anu-tlka is quoted in the Dayabhaga 
and in Narayana’s Commentary, both o f which works 
cannot be placed later than the 15th century. The fact 
o f Govindaraja being quoted in the Dayabhaga stands 
in the way  ̂ o f his supposed identity2 with °Govinda- 
chandra, a king of Benares, who was contemporaneous 
w ith Nrisinha, a law-writer of the 15th century. H e might 
rather be identified with another Govindachandra, who 
reigned in Canouj in the 12 th century.3 The M S. of his 
w orO gives no clue to his date and »parentage except that 
it styles him the son of Madhava, and it is not certain that 
he was a royal author. '

The Manvarthavivriti, or Manvarthanibandha,of Narayana ffarayana

1 Thus the order o f  the three Qlokas, VIII.*! —84, is strangely inverted 
in the Commentary o f  Govindaraja. By doing so, says Kulluka. he has 
disturbed the natural order o f ideas in that passage, and has offended 
against the ancient tradition, as represented by the works o f Medbabithi,
Bhojaraja, and others. The correctness o f  the latter observation is con
firmed by the MSS. o f  Medhatithi’s Commentary. In  commenting
on V III . 123, Govindaraja interprets b y  •Tsftfr9T<T. “  H e
shall strip (a  Brahman wlio is a false witness) o f  i i is  clothes.”  Accord
ing to all the other commentators it means “  he shall banish him.”  This 
is no doubt the correct explanation.

2 Rajkumar Sarvadhikari.
8 Colebrooke.
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Lecture Sarvajna or Sarvajna Narayana comes next. This is a
I. brief but ambitious Commentary. It  explains selected pas- 

sages only, and does not repeat the whole text of the Code 
of Manu. Narayana differs from his predecessors wherever 
it is possible to do so, and a Cloka recurring at the end of 
several sections of hie work claims for him the merit of 
having entirely superseded through his gloss the bad Com 
mentaries composed by other authors.1 Though Narayana’s 
explanations deserve careful consideration in every case, as 
we shall have occasion to observe in the course of these 
Lectures, the desire to be original has sometimes tempted c> 
him into interpreting his'text in a highly artificial manner. 
The native country of Narayana m ay perhaps be inferred 
from the circumstance that all the M SS. hitherto discovered 

' of his work have turned up in Western India.2 The earlier 
limit of the composition of his work is furnished by the 
fact that he quotes Govindaraja (in the gloss on V III. 123) 
and the lower limit by the time in which the M S. dis
covered by Professor Biihler has been written, viz., A .D . 
1497. e

Kuiiuka. A ll the Commentaries hitherto mentioned have been unde
servedly put in the shade by the renowned gloss o f K u llu ka- 
bhatta, called Manvarthamuktavall. This work has been 
used as the sole basis of all hitherto published editions and 
translations of the Code of Manu, excepting perhaps M.

C; Loiseleur Deslongschamps’s French translation, for which
the Commentary of Raghavananda has now and then been 
used along with Kulluka’s gloss. Kulluka states in the pre
face to his work, that he compiled it in Benares, whilst Bengal 
was his native country. His countryman Raghuifatfdana 
is the earliest author with a known date who quotes 
Kulluka, whereas Jlmutavahana, who lived before Raghu- 

* nandana, does not quote Kullukp,, but his predecessor 
Govindaraja. Kulluka's epoch therefore would fall between 
the early part of the 3?6th century, when Raghunandana

II
2 Thus in III. 16, l̂ e interprets the genitive forms occurring in this 

(jlokaas genitivi originis, denoting descendants o f Gautama, Caunaka, and 
Bhrigu, instead of recognizing the correctness o f  the interpretation 
adopted by all the other commentators, that they contain tne names o f 
law authors, who are referred to as authorities by Manu. See P. von 
Bradke on the Manava Grihyasutra, Journ. Germ. O. S., vol. xxxvi.

-  •
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flourished, and whatever date may be assigned to Jlmuta?- Lecture 
vahana. H e could hardly have lived before the 15th century. I* 

Raghunandana lias been sometimes identified with Ragha- R a c ^ a -  
vananda or Ramananda, the author of a valuable Commen- nanda. 
tary on the Manu-smriti, called Manvarthachandrika.
The remote likeness of the names is however the only founda
tion tor this hypothesis. This commentator has generally 
followed Kulluka,but withoutcopying his remarks slavishly, 
hisown observations being sometimes very useful. In several 
places he refers to Govindaraja and Medhatithi as well,

°  and in the beginning of his Commentary1 he states that it is 
based on the works of Kulluka, Narayana, Govindaraja, and 
Medhatithi. B y  reversing this^ arrangement the order is 
received in which these men seem to have succeeded one 
another in point of time, and Raghavananda’̂  statement >
may be taken to corroborate the correctness of the chrono
logical arrangement proposed above. I f  Kulluka cannot 
be referred to an earlier period than the 15th century, his 
successor Raghavananda may be supposed to belong to the 
16th century. The fact that Raghavananda quotds Cula- 
pani points likewise to the 16th century as the terminus a 
quo for the composition of his Commentary. -The lower 
limit of the composition of Raghavananda’s work falls within 
the year 1650, which is about the age of the oldest existing 
MS. of it.2

An anonymous Kashnyrian Commentary is found in a A Kash- *
birch-bark MS. written in the Carada character of the Codec kit i . /» i i . _ oominen-
ot Manu, and may therefore be conjectured to be at least tary.
two hundred years old.3 It is very brief, and seems to
follow ’Kulluka in many places, but it is equally possible
that the glosses in question may have been derived in each
work from a common source, e.g. from Govindaraja’s
Commentary, with which the Kashmirian Commentary
agrees characteristically in the arrangement of Manu, V III.
182— 184. * ,

Nandanacharya’s Commentary called NandinI, which ex- Nandana-
plains selected Clokas only, seems a valuable though modern 0 dr}a*
work. It  was composed no doubt by a native of South

1 This passage has been printed in Dr. Burnell's Tanjore Catalogue,
p. 126.

2 See ibid. In the Deccan College, Puna, I have seen another MS. o f 
this work, recently purchased for Government by Mr. Bhandarkar, which 
likewise is two hundred years old at least.

8 Buhler, Kashmir Report, pp. 30, xxiii.
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Lecture Lidia, as all the hitherto known M SS. o f it have been0 
written in South India and agree characteristically in the 
choice of readings with other South Indian M SS.1 

importance There is thus a continuous series of Commentaries of the 
°f Code of Manu from Medhatithi in the 8th or 9th century

down to modern times. The importance of these works for the 
history of Hindu Law and for a proper interpretation of the 
Code of Manu is obvious. Manu was looked upon as the 
first of legislators. The authors of compilations on law are 
constantly appealing to his enunciations, and in the con
structions which they put on them they were naturally « 
guided by the opinion ‘of the authoritative Commenta
tors. These learned men*' no doubt have twisted the 
sayings of Manu very much in a great m any cases in 

o order to make his ordinances agree with the usages of their 
own time and with the statements of other legislators. 
European Sanskrit Scholars will therefore not accept their 
interpretations without testing them. But the opinions 
of each one Commentator m ay be checked by consulting the 
works of his brethren, and the recovery of the sources 
of Kulluka and of so m any old Commentaries generally, 
has placed the interpretation of the Code of Manu on an 
entirely new basis.

Mitakshara N ext to the Code of Manu, the Yajnavalkya-sm riti 
appears to have received the largest share of attention on 
the part of the mediaeval law-writers. Three of the Com 
mentaries they wrote on it are now in Existence, and a 
fourth, composed by Vi<jvarupa, must have furnished in 
a great treasure the basis o f the best known and most 
important work in the*whole department of H indtfLuw .2 
I am referring, of course, to the celebrated Riju Mitakshara 
Tlka or Riju Sammitakshara or Pramitakshara or Mita
kshara simply,3 a Commentary on the Yajnavalkya-sm riti, 
composed by the ascetic Vijnane<yvara of Kalyanapura 
in the Nizam ’s domjntons towards the end of the 11th  
or beginning of the 12th century. H e was a Contem
porary of K ing Vikramanka, whose reign falls between

1 I am referring to certain Grantha and Telugu MSS. collated by 
the late Dr. Burnell, \$io was so kind as to allow me the use o f  his col
lations.

2 See Mitiiksh. (Sanskrit text) Introd. ; Rajkumar Sarvadhikari's 
Tagore Lectures, pp. 367, 384.

3 These various designations have been collected from  several old 
MSS. o f the Mitakshara in Bombay, Puna and Benares.
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A

the years 1076— 1127 A . D .1 The Mitakshara has earfy Leotube 
become the standard work on law in the greater part of I- 
India, and its influence on the administration of justice 
has been increased under British rule through the medium 
of Colebrooke’s translation of the section on Inheritance.
This section comprises only a 14th or 15th part of the 
whole of the Mitakshara, which is tt very ample composi
tion standing on a par with the old Bhashyas, though it is 
designed as a Vivriti or Tika in the Colophons. Colebrooke’s 
translation, a masterpiece in its own time, shares to a 
certain extent the fate of Sir William Jones’s translation 
of Manu and of other productions of the same age, which 
have become antiquated by* the progress of Sanskrit 
studies. It contains a number of inaccuracies and mistakes, 
which, however slight in themselves, must not be left 
unnoticed in the course of these Lectures, on account of 
their important bearing on divers controverted points in 
Hindu Law. The Sanskrit text o f  the Mitakshara has 
been frequently printed in India, the new Bombay edition 
of 1882 being the best, though it is by no means tree from 
mistakes.

The Cilahara K ing Apararka or Aparaditya, who reigned Apararka. 
over the Konkan in the 12th century,2 wrote a Bhashya 
on the Yajnavalkya-smriti, which, though less renowned 
than the Mitakshara, is frequently quoted in subsequent 
Digests, such as the Smyitichandrika, Chaturvargachinta- 
mani, Madanaparijata, Dattakamimamsa, Vivadatandava, 
Sarasvativilasa and other standard works composed in 
divers parts of India. This Commentary is equal or superior 
in bulk to the Mitakshara, and fafl richer than the latter 
work in quotations from lost Smritis. Apararka’s views 
often agree closely with those held by Vijnanefjvara, and 
the fact that he never mentions the Mitakshara by name, 
has been explained as a result of Indian etiquette, which 
does not allow a royal author to ^notice expressly the 
opinions of another.sovereign’s servant by name. It seems 
more probable, however, that both writers drew from a 
common source. For it is quite doubtful whether Apa
rarka knew the Mitakshara as he may have been for some 
time contemporaneous with Vijnane^vara,3 and as he

1 West & Buhler. 15-17.
2 Bugler, Kashmir Report, 52 ; West & Buhler, 18.
3 Recent researches have shown that two Aparadityas must have 

reigned in the 12th century, and that the commentary of the Yajna-
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Lecture frequently differs from the latter work about the choice' 
1* of readings in the texts of Yajnavalkya, and occasionally 

on questions of principle too. Certain opinions, which 
have been viewed as peculiar to the Bengal School, may be 
traced to Apararka’s Commentary, or to the lost writings 
of his predecessors.

Cuiapani. Several instances of this special agreement of the Bengal 
writers with Apararka m ay bo found in Culapani’s Commen
tary of the Yajnavalkya-sm riti called Dlpak&lika. This 
brief work of a Bengal writer, which is similar in kind to 
Narayana’s gloss of the Manu-smriti, is decidedly more 
recent than the other Commentaries,,.but it can hardly 
be termed a modern work, as has been done by Colebrooke. 
It  is quoted by Raghunaiidana, who flourished about the 
commencement of the 16th century.

Vifvê vara. Nothing tends better to illustrate the high esteem in 
which the Mitakshara was held than the fact, that although 
a Commentary itself, it was repeatedly commented on by 
eminent Pandits. V i9ve9vara-bhatta wrote by order of 
K ing MSdanapala, son of Sadharana, his valuable Commen
tary called Subodhini or Mitakshara-tika Subodhini or 
V i9ve9varJ which is an independent work rather than a 
Commentary, as it dwells at much length on some difficult 
passages in the Mitakshara, leaving totally out of sight 
most others. After having written the Subodhini, V i9ve9vara 
compiled another work ou law called Madanaparijata,1 
whifcli ifcay be advantageously used to supplement the 
Subodhini. K ing Madanapala, the patron of- V i9ve9vara, 
reigne'd in Kashtha, which was situated to the north of 
Delhi, on the banks of* the Jumna.2 *He* is the ffejStited 
author himself o f a law Digest, called Smritikaumudi, 
which treats o f Achara (religious law) only, and of the 
Maharnava, which is quoted in the Smritikaumudi. A s  
however the author o f the latter work refers to the 
Madanaparijata as tc asproduction of his own, it has been 
argued with justice that the Smritikaumudi too must 
have been composed by V i9ve9vara and not by Madana
pala himself.3 The same remark applies to Madanapala’s

valkya-smriti was probably composed by the earlier one o f  the two, one o f 
whose grants is datecr A. D. 1138. See Sivaji, Journ. Bomb. Br. R. As. 
Soc., 1882.

1 This work contains a reference to the Subodhini.
2 See the introductory stanzas to the Madanaparijata, printed in Pro

fessor Aufrecht’s Catalogue o f the Bodleian Library, p.274.
* See ibid.
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alleged restoration of Medhatithi’s Commentary. Madanac Lecture 
pala’s date is referred to the 14th century by Colebrooke, L 
to the 15th century by Dr. Burnell, and to the 12th cen
tury by Rajkumar Sarvadliikari. The last of these three 
dates cannot be correct, as Vitjvecjvara mentions among his # 
sources the Smritichandrika and Heonadri’s Digest, both of 
which works were composed in the l>3th centuiy in South 
India, far away from the native oountry of Viijve^vara.
Besides, the writings of V i9ve<;vara, as far as m y present 
researches go, are not distinctly alluded Jx) by any earlier 

o  writer than by Raghunandana, who, as mentioned before, 
lived in the early part of the 16th’ century.1

One out of the many modern writers who have made Nntuja- 
use.of the writings of Vi<jve9vara is Nandapandita, the son of pa- lta- 
Ramapandita, a Dharmadhikari of Benares. His numerous 
productions include a Commentary on the Mitakshara called 
Pramit&kshara or Pratitakshara. A  fragment of this 
work, consisting of about two-thirds of the first Adhyaya,
I have seen in the private library of the learned and able 
Librarian of the Sanskrit College in Benares, Pandit Dundi- 
raj Dharmadhikari, who is ninth in descent from Nanda- 
pandita. Very likely this work was never finished.

The Balambhatta-tika or Lakshim -vj?akhyana or Mita- Bainm- 
kshara-tika Balainbhatti was either actually composed by a bha« a- 
lady, called Lakshmldevl, whose family name was Paya- 
gunde, or was attributed tp her by courtesy. In  the former 
case, the name of Balambhatta would have to be taken for 
her nom de plume? In  the latter case it might be identified 
with the name of her son Balakrislma.3 Professor Aufrecht 
th in K fth is work to have been composed in the latter half 
of the 18th century.4 It cannot certainly be much older 
than this, as it contains references to the Vlramitrodaya, 
Nirnayasindhu, Yaijayanti and other works composed in 
the first half of the 17th century. The-terminus ad quern 
is furnished by a good Benares JUS. -waritten in A .D . 1782.

' Several writers, in discussing the question o f  Madanapala’s date, have 
made indiscriminate use o f all. references anywhere found to a work 
called Pariiata. This title is. however, common to several works, ami it 
w ill be shown in its place that, e.g., a quotation from  the Panjata in the 
Vlramitrodaya cannot be traced to the Madana-pacVjata.

3 This, and not Nalakrishpa as in the MSS. consulted by Professor 
Aufrecht and Rajkumar Sarvadliikari (Lectures 406), is the proper spell
ing1 o f this name. See too F. E. Hall’s Index, p. 176.

4 Catalogue o f  tfie Bodleian Library, p. 262.
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Lecture 0 The Vishnu-smriti appears to have been the subject of 
I- much comment among those learned in Sanskrit Law, but 

"  . we have no means of knowing the contents of early Com-
vaijayanti, mentarjes on jt except through the medium of the quotations

, from them in Nandapandita’s well-known Commentary, the 
Vaijayanti. It was composed in 1622, and must have been 
one of the last productions of its fertile author, as it con
tains references to three of his previous works, the Dattaka- 
mlmamsa and the two Commentaries on the Mitakshara and 
Paraxjara-smriti.1 2 Extracts from the Vaijayanti, together 
with the text of the Vishnu-smriti, have been published by  
myself in the. Bibliotheca Indioa (1881). The Vaijayanti 
has been deservedly designed by Colebrooke as a very 
excellent and copious work, which might serve like the 
Mitakshara as a body or Digest of law.

Commen- The Paraxjara-smriti has been early commented upon by  
Pard̂ ara. no less a person than the celebrated Madhava, surnamed 

Vidyaranya, the Prime Minister of King Bukka, of Vijaya- 
nagara in the Dekhan, in the latter half qf the 14th  
centuiy.* His work, however, can hardly be called a mere 
Commentary, as far as Civil Law is concerned, as the 
whole extensive section on the administration of justice 
has been introduced in the gloss on one verse of Para§ara 
treating incidentally of the duties of the kingly caste. In  
the section on Inheritance, which has been translated 
into English by Dr. Burnell,3 Madhava has closely followed 
the*Mitakshara. Another Commentary on the Para$ara- 
smriti was composed by Nandapandita. But copious as this 
work'is, the section on Civil Law is extremely brief and
. • • r* , * ®Yi i U
insignificant.

Commen- Among the few remaining old Commentaries of Smriti 
^Mtamb wor^ s> Haradattas gloss on the Apastambya Dharmasutra, 
anPd Gauta- called Ujjvala, and his gloss on the Gautama-smriti, called 
ma- Gautamlya Mitakshara, are perhaps the most important.

These two works coflae up to the true notion of a Com
mentary in a higher degree perhaps than any of the 
works hitherto noticed, a philologically exact interpretation 
of his texts being all that Haradatta had in view. This 
author was a native of Southern India. His date is

1 It is curious to note, however, that the Dattakamimamsa in its turn 
contains a reference to the Vaijayanti. Could both works have been 
composed at the same time ?

2 See Dr. Burnell’s Dayavibhaga, and Rajkumar Sarvadhikari, 362— 366.
8 Dayavibhaga, 1868,
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ifticertain, except so far that he cannot have flourished later* Lecture 
than the end of the 16th century.1 1.

1 have dwelt thus long on the Commentaries, because 
they possess quite a special value and interest to the J fX /c w  
historical student of Hindu Law, as being ind.ispen-mnotaries, 
sable guides to a real understanding of the contents of 
the Smritis, and as being the sources ofimost of the. doctrines 
contained in the systematic works on law.

The Digests and some of the leading Commentaries are Schools of 
generally considered to belong to five distinct Schools of Law, Law#

^three in the north and two in the sBudi of India. The 
notion of Indian Schools of Law lifts been objected to on 
general grounds, but these objections have been so well 
refuted by former Tagore Law Professors* that I have 
nothing to add to their arguments. The only question in •
m y opinion is, whether there are not far more than five 
Schools of Law. I think there are, and as an instance of 
a further local centre of Hindu Jurisprudence besides 
those five, I may mention the town and district of Dowla- 
tabad in the Nizam’s dominions.

One of the oldest and amplest South Indian Digests, HemddrL 
Hemadri’s Chaturvargachintamani, which is now in course 
of publication in Calcutta in the Bibliotheca Indica, was 
composed by the Prime Minister of Mahadeva, a native 
king of Dowlatabad. Bhao Daji, in his valuable paper on 
Hemadri’s writings,3 refers his date to the end of the 12th 
and beginning of the 13th century, and he certainly 
cannot have lived before that time, as he quotes Apararka,
^ w r ite r  of the 12th century.* Hemadri is frequently 
quoted fa his turn on questions bbth of religious and 
of civil law in the Madanaparijata, Dvaityanirnaya, Vaijay- 
anti, NirnajTasindhu, Samskarakaustubha and other works.
It  appears, however, that the section on Civil Law, which

f. ■
1 An old MS. of the Gautamiya Mitaksl^ira is written A.D. 1597.

See Dr. Rajendralala Mitra’s Bikaner Catalogue,*390. Professor Biihler 
states Mitramfyra (beginning o f 17th century) to be the earliest author 
by whom Haradatta is quoted. * V. N. Mandlik (Hindu Law, 386 note) 
thinks Haradatta is quoted by far earlier writers. However. Haradatta’s 
works, to say the llast, had not attained notoriety in the times o f the 
Smritichandrika (13th century), a passage from a Bhashya on the 
Apastamba-sutras being quoted in that work, which cannot be found in 
Haradatta’s Ujjvala.

2 Dr. G. D. Banerjee’s Stridhan, pp. 6, 7 ; Rajkumafc Sarvadhikari’s 
Lectures.

8 Journal Bomb. Dr. R. A. S. IX, 158-161.
4 Dr. Burnell places Hemadri about 1250 A. D. See Tanjore Cata

logue, 128.

%
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Lecture has not yet been published, is far less copious than the 
other portions of his work.

Daiapati. After Mohammedan rule had been established in the 
country, the study of Hindu Law  did not therefore become 
extinct, and in the 16th century we find Daiapati, one of the 
ministers of the w ell-known Nizam  Shah dynasty of 
Ahmednagar, writings an enormous Digest of Law  called 
Nrisinhaprasada. This title appears to have been derived 
from the name of Nrisinha, who composed the Prayoga- 
parijata. The Nrisinhaprasada consists of twelve sectious 
called Saras, which m ay be fitly compared to the twelve c 
Uddyotas o f Madanasirihadeva and to the more famous 
twelve Mayukhas competed by Nilakantha in the 17th  
century. Civil Law  (Vyavahara) is treated in the fifth Sara. 
A  complete old M S. o f the Nrisinhaprasada1 is preserved 
in the Sanskrit College Library, Benares. The last part 
of the introduction2 runs as follow s:—

fj It

A “

WAT I

----------------------------- —  «

1 Two MSS. containing the ( 6th or) Dana and (the 10th or) Canti 
Saras are preserved in the Maharaja o f  Bikaner’s Library. See Dr. 
Rajendralala Mitra’s Catalogue, pp. 429-430.

2 The preceding part o f  ̂ he introduction, which is composed in the 
Cardulavikridita metre, unfortunately is not correctly given in the 
Benares MS. The general contents o f  the historical portion appear to 
be as fo llo w s :—The reduction o f  Devag&ri (Deogiri, afterwards called 
Dowlatabad, see Hamilton’s Hindustan II. 148 ; Hunter’s Gazetteer, s. v. 
Dowlatabad) under the rule o f  the Emperor (Ala-ud-din ?) o f Delhi in 
the times o f K ing Rama (Ramadeva, 1306 A. D. ?) and the subsequent 
rise o f the Nizam Shah dynasty is briefly recorded in one stanza. It  is 
followed by several stanzas extolling “  Nizam Shah, the son o f  the ruler

N eba”  rj in a rather extrava-
J i 7

gant styte. Then the author and his work are introduced. The former 
is designed as a scion of the Bharadvajk Gotra of Brahmans, as
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“ The (Dalapati) who governs the empire of Nizam Shaft Lecture 
writes the Nrisinhaprasada in ordei^to show forth the law. *• 
Though the Prayogaparijata and other books are in exist
ence, let a man versed in science look in this book too for 
further information. In this work, the Nrisinhaprasada, 
twelve Saras are proclaimed, equal tb the twelve (rays of 
the) sun. The Sara on sacraments is the first, the Sara 
treating of daily ceremonies is the second, the Sara on 
Craddhas is the third, the one recording the proper times 
for ceremonies is the fourth, the fifth relates to Civil 

o Law,” etc. The following Saras tre&t of, sixth, Prdya$- 
chitta, Penances ; seventh, Karmavipdka, Transmigration ; 
eighth, Vrata, Religious Vow^; ninth, Dana, Religious 
Gifts ; tenth, Cdnti, Propitiatory Rites ; eleventh, Twtha,
Places of Pilgrimage; twelfth, Devapratishthd, Consecra
tion of Idols.

Todarananda s Saukshyas furnish another instance of a 
Digest which does not find a suitable place in any of the 
traditional five Schools of Indian Law. An ol$ MS., 
written in A . D. 1581, of the first section of the Yyava- 
haraSaukshya, containing the chapter on Civil Procedure and 
the Law of Evidence, has recently turned up in Delhi, and 
is now preserved in the Deccan College, Puna.1 I he intro
ductory remarks show that Todarananda is the same man 
as Todaramalla, the able and powerful Hindu Minister of

“  the manager o f the whole affairs o f Neba

(or o f the Neba fam ily) ”  and as the noble Daladhiprara.
Naib is a Mohammedan title, but the Neba or Naib here referred to seems 
to be *Muuik Naib Nizam-ool-moolk Bheiry, as Ferishta calls him. the 
father o f Nizam Shah, the founder o f the Nizam Shah dynasty (see 
Briggs’s Ferishta III. 189). I f  one o f the subsequent Nizam Shahs was 
meant, one might think e.g. of Boorhan Nizam Shah 11%, Bahadur Nizam 
Shah, or another o f the Nizam Shahs reigning towards the end of the 
16th century, and might identify the Emperor o f Delhi mentioned in this 
introduction with Akbar. See Ferishta IW, #pp. 282-820. But the 
Benares MS. is over 300 years old, the Nrisinhaprasada is m
authority in the Cudra Kamalakara about the commencement o f the 17th 
century, and all circumstantial evidence points to the first Nizam bhah 
as being the person here meant. His father was by descent a Brahman, 
and it is no matter o f surprise, therefore. to_ find a learned Brahman 
minister in his service. As regards the word Daladhi$vara,it is synonymous 
with Dalapati, which is the author’s name as gi^en m  the colophons. 
Dalapati-(Dalavay in South Indian inscriptions) usually is 
especially in Bengal, but it occurs as the proper 
Gadha in Jubbulpore in an old Sanskrit inscription. See F. L. Hall m  tne
Journal o f the A. O. S. VII, pp. 1-23.

1 MSS. o f the Achara, Prayagchitta, Cuddhi and several other bau-
khyas o f Todarananda exist in the Maharaja o f Bikaner s Library.
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Lbctube ‘the Mogul Emperor Akb&r (luoff_1605). It ffts in with the
I. conciliating spirit of Akbar’s general policy that one of 

“ —  the most influential men of his court compiled a bulky  
Sanskrit work on Hindu Law.

The Five Turning to those Five Schools of Indian Law which were 
Schools of already known to Colebrooke, I may observe generally that 
Law- all the principal works but few of the minor ones have now 

been translated into English. It is highly desirable that 
the materials on which Judges are expected to form their 
opinion about different points in Sanskrit Law should be 
speedily completed by placing in their hands translations of ► 
all Sanskrit treatises of any importance.

Bombay, The dates of most of these works are sufficiently ascer- 
MithiT  ̂ tained by this" time. A s regards the law - books pre

valent in the Bombay Presidency, I  may refer you to 
the exhaustive treatment of the subject in the intro
duction to the forthcoming third edition of Messrs. 
W est and Biihler’s Digest. The two principal authorities 
of the Benares School, the Mitakshara and Yiramitrodaya, 
are included among the law-books current in Western India. 
The Mithila authorities have received an ample discussion 
in the Preface to P. C. Tagore’s Vivadachintamani and in  
Rajkumar Sarvadhikari’s Tagore Law Lectures. .

Madras A  signal advance has been recently made in the study of 
Digests, the Madras authorities, all the five standard works current 

in that Presidency having now become accessible through 
, the medium of English translations. The Mitakshara and 

Madhavlya Commentaries have been referred to before. 
Devannabhatta’s Smritichandrika has been translated in 
1867 by KrishnaswSmy Iyer, Varadarajas Vy%vahara- 
nirnaya in 1872 by Dr. Burnell, and* Rudradeva’s Saras- 
vativilasa in 1881 by Mr. Foulkes, who has published 
the Sanskrit text of that work at the same time. 
The Dayabhaga from the Smritichandrika has been 
published in the t>rfj|inal Sanskrit by Bharat Chandra 
Oiromani in Calcutta (1870), but a comparison of this 

c^ndika edition with three good MSS. has shown that it cannot 
an ri a* be relied upon everywhere. Devannabhatta’s Smritichan

drika is remarkable alike for its originality and for its 
early date. Though following the Mitakshara on most 
points of importance, it introduces a great deal of new  
matter as well, as an instance of which I may mention 
the interesting chapter on dominion over Stridhana, and 
quotes many Smriti texts not found in the earlier work.
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Devannabhatta is a Telugu name.1 2 The date o f  the a u t h o r  Lecture 
of the Smritichandrika may be inferred from the fact that *• 
he quotes Apararka (12th century) and is in his turn ’ 
quoted by Madhava (14th century). He must have lived 
therefore in the 13th century. King Pratapa Rudradeva 
in compiling the Sarasyativilasa has mostly followed the 
Mitakshara and Smritichandrika. However, he does not 
refrain from occasionally taxing the author of the former 
work with inflatedness or stupidity (§ 404). The date v«rada- 
of this work has been fixed by Mr. Foulkes at about 1 5 1 5 .raja*

«  Varadaraja’s treatise, which appears to have been com
posed in the Tamil country about, the end of the 16th 
or beginning of the 17th century, follows the older works 
nearly everywhere, and is more rich in* quotations of 
Smriti texts than in independent disquisitions. Both the •
work of Varadaraja and the Dayada^a^loki, a very Other Mad- 
brief and modem treatise, have been translated by J)r> ras digests. 
Burnell. A number of other Digests preserved in South 
Indian Libraries, such as Nrisinha’s Prayogaparijata^ V ai-. 
dyanathaclikshita’s Smritimuktaphala (written c. 1600),
King Bhulokamalla Somecjvara’s Abhilashitarthachinta- 
rnani (c. 1130), King Carabhoji’s Vyavaharaprakatja (begin
ning of 19th century) and others have been noticed and 
briefly described by the same scholar in his valuable cata
logue of theTanjore Palace Library.

The celebrated Dayabhagp, of Jimutavahana, which will Jnnuuva-^
always occupy one of the foremost ranks in Hindu Law D&yî
literature, as being not only the leading authority of the bbaga.
Bengal School, but one of the most striking compositions
in the* wJiole department of Indian Jurisprudence, can now
be shown to be an undoubted production of Bengal. This
appears clearly from the fact that Kamalakara in the Viva-
datandava speaks of “ Jimutavahana, Culapani, Smarta-
gauda and other eastern (i.e., Bengal) authors. Colebrooke’s• •

1 Burnell, ibid , p. 133. The spelling Devandabhatta is pointed out as 
incorrect by Dr. Burnell.

2 Dr. Burnell observes that this work cannot be earlier or later than 
the 12th century ; and as the Smritichandrika is quoted in it, he con
siders the 12th century as the lower limit o f the composition o f the latter 
work. It  has however been pointed out by R. Sarvaithikari (p. 401) that 
Nrisimha quotes Madhava (14th century). He. therefore, could hardly 
have flourished before the beginning o f the 15th century; nor after 
that time, as an old MS. o f the Prayogaparijata i§ dated Samvat 1495 
(A. D. 1438). See Dr. R. Mitra’s Bikaner Catalogue, p. 439,

• «
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Lecture conjecture, that the author of the Dayabhaga might be 
1 identical with the founder of the dynasty of Cilahara in 

Western India is no longer tenable since the fabulous cha
racter of that sovereign, well known as the hero of the 
Buddhist mythical play Nagananda, has been proved.1 As  
in the passage quoted before from the Yivadataudava, 
Jlmutavahana is mentioned at the head of the Bengal 
authors, he must be the oldest writer of that School, and not 
only older than his follower Raghunandana, who lived 
about the commencement of the 16th century, but older 
than Culapani as well, who is quoted by Raghunandana. 
An old MS. of another work composed by Jlmutavahana, 
the Dharmaratna, is dated A. D. 1495.2 On the other hand, 
Jlmutavahana cannot be referred to an earlier period than 
the 13th century, because he quotes Govindaraja’s Commen
tary of the Code of Manu, which, as shown before, appears 
to have been written in the 12th century. Nearly all the 
more recent productions of the Bengal School have been 
noticed very fully by Colebrooke and others.3 I  have not 
met anywhere however with a reference to a work entitled 

Vivadar- Vivadarnavabhanjana, which apparently belongs to, or has 
thanjana been strongly influenced by, the Bengal School. I t  must not 

be confounded with the Vivadabhangarnava of Jagannatha, 
though it is a modern work like the latter, and contains 
references to the writings of Raghunandana, Crikrishna 
Tarkalankara and other modern authors. I t  seems to be 
the joint production of several writers.

Works on The two best-known treatises on Adoption, v\z., the 
Adoption. Dattakamimamsa and the Dattakachandrika, have been 

stated by their translator, Mr. Sutherland, td be the 
works of South Indian writers, and this statement has 
been repeated in all the English manuals. It has, however, 
been pointed out before, that Nandapandita, the author of 
the Mlmamsa, lived in Benares in the early part of the 
17th -century ; and tBe Chandrika, which seems to be the 
earlier work, is most probably the production of a Bengal 

. author, calling himself Kubera.4 This is the author’s name
--------------------- :----------- --------------------------------------------------------Jk________

1 See Indraji’s and Telang’s papers on inscriptions o f Cilahara kings, 
Journal Bomb. Branch R. A. S. 1877, p. o ; Iud. Ant., 1877, p. 89.

2 Dr. Rajendralala Mitra, Notices o f Sanskr. MSS., I l l ,  p. 297.
8 See Dr. R. Mitra ibid, passim.
4 In the opinion o f eminent Bengal Pandits, Kubera is merely a 

nom deplum e, the author’s real name being contained in a verse at the end 
o f the book and identical with the name of a Bengal writer of the last 
century. See, too, Mandlik, pp. lxx ii—lxxiv.
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given in the MSS. I have seen in the printed edition, Lecture 
and though Kubera refers to the Smritichandrika, as to a *• 
former work of his, there is no authority for identifying 
this work with the well-known South Indian Compi
lation of that name. This* mistake regarding the native» 
country of these writers has proved to be of a rather 
serious nature, as it has caused their compositions to be 
viewed aŝ  possessing authority in the Dekhan, thougli 
such notoriety as now belongs to them in the provinces 
south of the Narmada river has only come to them in 

m consequence of their having been translated into English.
Am ong those writers on Adoption, whose authority in the 
South is of long standing, Cankarabhatta of Benares is 
particularly conspicuous. He'*lived in the* second half of 
the 16th century, and was the father of the famous Nila- *
kantha, the author of the Mayukhas. The Law of Adop
tion has been treated by him in a brief but interesting 
chapter of his extensive work on law, called Dvaityanir- 
naya. In the introduction to this work he says expressly 
that he has followed the established usages of the* South.
The text and ad English translation of the chapter on 
Adoption have been given by V. N . Mandlik in his Hindu 
Lajv.1 The highly important passage on the legality of 
adopting a sister’s son had already been pointed out by 
Dr. Buruell in his Tanjore Catalogue (p. 134). It  will be 
seen in a subsequent Lecture, how much variety of opinion 
exists among the writers on Adoption generally, and much 
use will be made of that valuable collection of texts on 
Adoption, from seven important works, which has been 
published by P. C. Tagore, the founder of the Tagore 
Lectures.2 This work hitherto has not been translated 
into English, and the Dattakamimamsa and Dattaka- 
chandrika have furnished almost exclusively the scanty 
basis on which the modern Law of Adoption has been raised.

Even in the present imperfect %tate of our knowledge Two gene- 
of the external history of the modern law-books, it will not [fonglies~ 
be out of place to discuss two vexed questions connected with 
the internal history of these works, which are fraught with 
peculiar interest to the practical student of Hindu Law.

The first question concerns the origin *)f that wide gulf, 
which separates the Bengal writers from their brethren in ence be- 
all other parts of India. This fact has been pointed out t'!een the

1 I, p. 41, seq .; II, p. 51 seq.- 2 Dafcfcakasiromani, Calo., 1867.
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L ecture long ago by Colebroofce, bub he was not in a position t& 
explain it, as he was not acquainted with the date and

Bengal native country of either Vijnane<jvara or Jlmutavahana.
School and This is different now, and it has become possible to show
Schoolŝ  ' n°k onIy ^he Mitakshara* but nearly all the really 

ancient Commentaries,and Digests of note, were composed 
in the Dekhan. Nor is it difficult to account for this 
fact. I t  will be seen in the next Lecture, that several of 
the earliest Smritis have originated in the south of India. 
When the era of Commentators arrived, the Dekhan con
tinued to be a seat of legal learning, and the spread of  ̂
South Indian law-books into Hindustan was favoured by  
the wide sway of powerful South Indian dynasties. Nor 
was there ever a break of tradition in Southern India, 
whereas in most parts of Hindustan Proper the composition 
of law-books seems to have come to a dead stand-still for 
a considerable tyne after the permanent establishment of 
Mohammedan rule towards the end of the 12th century. 
W hen at a subsequent period, a revival of Hindu Law  
studies °took place in those parts, the works coming from 
the Dekhan maintained their repute, and were used as 
text-books. Thus it has come to pass that King Apararka’s 
Commentary, which may have been brought into Kashmir 
by one of the ambassadors of iUiararka, has remained there 
down to this day, almost the only law-book used by the 

! Pandits of that countrj”.1 W hen in the 14th or 15th cen
tury, Vi<jve<jvara of Kashtha near Delhi undertook by  
order of his King, Madanapala, to, set forth the doctrines 
of the Hindu Law in twb learned works, he began by  
writing a Commentary on the Mitakshara. It is^to^the 
same King Madanapala that a traditional account, which 
has been quoted before, attributes the merit of having 

.recovered the lost Commentary of Medhatithi. Its loss 
may have been due to the raids of the Mohammedans, and 
the foreign country ofr$m which he recovered it may have 
been the Dekhan. In the second half of the 16th century, 
when Cankarabhatta, a member of the influential family of 
the Bhattas in Benares,2 wrote his solution of doubtful 
points (Dvaityanirnaya), he thought fit to declare expressly 
in the introduction to his work that he would take the 
opinions of the southern writers for his guide.3 The Mita-

1 Biihler, Kashmir Report, pp. 50-62 2 Mandiik, p. lxxi.
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M ia ra  was held in such high esteem in Benares that the? Lecture 
N ative .Judges, previous to the establishment of English L 
tribunals in that place, asked the Pandits in each arising 
case to confult the Mitakshara. Much the same custom 
appears to prevail in the present day, in Adoption cases at 
least, in the Native States of Raj pu tan a.1

The authority attributed to the teaching of the southern Kise of the 
writers accounts for the thorough agreement of the majority *5eneal 
of the northern Digests with the Mitakshara. But why do ScU°°L 
the Bengal writers differ from the Test ? Most probably, the 

^isolation of the Ben gal School is more apparent than real. The 
loss of so many old law-books and df many works quoted in 
the Dayabhaga in particular, renders it impossible to estab
lish all the intermediate links which must have existed 
between the Bengal doctrines and the teaching of the other 
Schools. Even as it is, some of Jimutavahana’s doctrines 
m ay be traced to their source in those texts which are so 
strenuously controverted in the Mitakshara, and it is a 
significant fact that he quotes Vijnanetjvara’s predecessor 
Vi§varupa, though he never quotes V ijnane^ara himself.
In  the constructions which they put on the texts of Yajna- 
valkya, the Bengal writers do not seldom concur with 
A pararka.. They might have borrowed from him, but it 
seems more likely that both Apararka and the Bengal 
writers drew from a common source, viz., from the earliest 
Commentaries of the Yainavalkya-smriti. The Bengal 
doctrines are also in a number of cases identical with those 
held by the Mithila writers, and as Mithila has evidently 
been one of the oldest seats of legal learning in Northern 
Indian th£ Bengal writers may be supjfosed to have borrowed 
those doctrines from their Mithila neighbours. Whether 

* these various doctrines were shaped into a system by 
Jhnutavahana ^imself, or by earlier writers, whom he may 
have followed, it is impossible to decide. His system, as a 
whole, was certainly very much opposed to the Mithila 
system, and even more different from the Mitakshara system. 
Jimutavahana’s Commentators suppose him to be engaged in 
m any places in refuting the Mitakshara and the Mithila 
doctrines, though he does not say so expressly. Supposing 
- - - - - - - - - - ;- - - - - - - - - - - - - - - - - - - - - - - - - - ;_ _ _ _ _ _ _ V- - - - - - - - - - - - - - - - - -

1 My information in regard to this subject is mainly derived from 
communications made to me by a Jeypore Thakur, Kaunar Pritlii 
Snighji o f  Bayroo, who also gave me an opportunity o f assisting at the 
trial o f  an interesting Adoption case according to Hindu Law, in the 
Supreme Court o f  Jeypore.

#
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Lecture this assertion to be correct, it is still highly improbable 
*• that the whole Dayabhaga system should have been started 

in opposition to the Mitakshara. It  is far more likely, 
considering its generally conservative charactef, which will 
l>e pointed out in the course of these Lectures, that its roots 
reach bapk into the. times before the Mitakshara was 
written. In connection with this subject, I  may remind 
you of the old tradition, which dates the growth of Sans
krit learning in Bengal from the immigration of the five 
Brahmans from Canouj, in the eleventh century or earlier. 
A t that time the Mitakshara could hardly have been written 
or obtained ascendency in India, but the opposite systems 
of earlier writers could.

School* ®he ability and skill displayed by the Bengal writers in
e ' maintaining and developing their own system must soon 

have rendered them formidable opponents to the adherents 
of the Mitakshara in Benares, between which city and the 
province of Bengal a lively intercourse may be supposed 
to have existed. Accordingly, the standard Writers of 
Benares in the 17th century, such as $ Mitramipra, Kamala- 
kara, Nandapandita* and others may be seen constantly 
engaged in refuting the opinions of Jimutavahana, Culapani, 
Raghunandana and of ,the eastern or Bengal writers (prd- 
*chyah, gaudah) generally, not^ojily on questions of Inherit
ance, but on other topics as well.1 It  is true that their . 
general hostility to the Bengal jSchool has not prevented 
these Benares writers from tacitly adopting their views 
in some instances, and they occasionally express their dis
tinct disavowal of this or that Mitakshara doctrine. But 
such cases are comparatively rare, and it is a significant 
fact that the works of Nandapandita, who differs more 
strongly from the Mitakshara than any of his brethren, do 
not seem to have acquired any authority oui^ide of Benares, 
whilst Kamalakara and Mitramipra, ■though writing in the 
North, became authorities in the country of the Mahrattas

1 As an instance o f the strong language used by these writers in 
controverting the opinions o f the Bengal authorities, it may be mentioned 
that Kamalakara in the Vivadatandava speaks o f a certain doctrine, 
held in the Bengal School as being an absurd opinion originating in

aversion to the Mitakshara ”  I ) Nevertheless,
the Benares works exhibit in some o f  their doctrines the influence o f the 
Bengal School, as will be noticed in the course o f these lectures ; and 
where they differ from  the Mitakshara, their authors are perfectly 
frank in avowing their dissent.

 ̂ ' t
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fis well. The Mitakshara had always retained its ascend*- Lecture 
ancy in Western India,^,nd the Vlramitrodaya reads much I. 
like a Commentary of the Mitakshara. —

I may now pass to the second question, which concerns Question 
the practical value and applicability of the legal rules 
embodied in the Commentaries and Digests. Do these laws, of the 
it has been asked, correspond in any appreciable degree w  
to the actual usages of the community at large, and are 
they not rather mere speculations put forth by the Brah
man writers, by whom the composition of law-books had 
been monopolized ? This is the* view lately started by 
some writers of note, and if  it wefce to gain ground among 
the public at large, the last hour could soon have struck 
for the administration of Sanskrit Law pin India. It is 
quite necessary, therefore, to go into the merits of the case; 
but as it is impossible to discuss such a wide subject as this 
fully at the close of a lecture, I  will confine myself for the 
present to pointing out the bearing of some of the 
historical facts noticed before on the solution of the im- ' 
portant question in hand.

It  will be readily conceded that the range and degree Rank and 
of authority attaching to a literary composition, and to a 
work on Law and Jurisprudence more particularly, must authors, 
depend in a great measure on the rank and position of 
the author. Now it appears that a large number of law 
Commentaries and Digests have been written either by - ^
Indian Kings and Prime Ministers themselves, or at least 
under their auspices and by their order. Thus, in the 11th 
century King Bhoja of Dhara, *in Malwa, wrote his last 
Commentary on the Code of Manu? In the 12th century,
King Apararka of Konkan compiled his well-known gloss 
of the Yajnavalkya-smriti. In the 14th century, Queen 
Lakshmidevi jof Mithiia (Tirhut) composed the Vivada- 
chandra. In the 16th century, King Pratapa Rudradeva of 
Orissa wrote the Sarasvativilasa. A sia te  as in the begin
ning of the present century/ Raja Carabhoji of Tanjore , 
wrote the Vyavaharapraka^a. It  is, of course, impossible 
to say how much of these learned compositions is due to 
the royal authors themselves, who lent their names to 
them. But supposing even that they Voro not to have 
written a single line themselves of most of the works 
attributed to them, the fact remains that they suffered 
them to be published under their own names and to be 
invested with the authority attaching to the composition
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L ecture cff a royal author. As regards those treatises which pro- 
I- fess to have been composed by ministers of kings and 

other influential persons, there exists no a priori reason 
for questioning the* exactness of this tradition. Many 
Hindu statesmen were men of letters. They were no 
doubt in a position to claim the constant advice and assist
ance of the most learned Pandits of the time. But this 
circumstance, while detracting, perhaps, from their indivi
dual merit as writers, tends to enhance the value of their 
compositions. O f the Hindu Ministers, whose learned 
works on law have been preserved, it will be sufficient to *■> 
mention the following. Halayudha, the author of a copi
ous work on the sacred duties of a Brahman (Brahmana- 
sarvasva), was Minister to King Lakshmanasena of Bengal 
in the 12th centuiy. Hemadri held the same office under 
a native chief of Dowlatabad in the 13th century, and 
Dalapati, the author of the Nrisinhaprasada, occupied an 
influential position under the Mohammedan rulers of the 
same district in the 16th century. Madhava was Prime 
Minister in the kingdom of Vijayanagara in the Dekhan 
in the 14th century. Chandecjvara, the author of the 
Vivadaratnakara, was the Minister of King Harasinha 
Deva in Mithila, in the same century. Todarananda or 
Todaramalla, the celebrated 4iindu Minister of Akbar, 
compiled a work on Civil Law, called Vyavaharasaukshya, 

i during the reign of that well-kngwn Mogul Emperor. O f  
many other works composed by learned Pandits, we know  
that they were written under the patronage of Rajahs. 
Thus, Mitramicjra dedicated" his renowned composition, the 
Vlramitrodaya, to the Bundela chief, Virasinha (Bir Singh 
Deo Bundela) of Orccha, infamous as the murderer of Abul 
Fazl. Nandapandita wrote the Yaijayanti by command 
of the Rajah Tammasanayaka, of Benares. It would be 
easy to multiply examples. Let me only add that the 
famous Yijnane(jvarac ri/ay be supposed to have composed 
the Mitakshara at the instigation of a King. He extols 
Vikramanka, the ruler of Kalyanapura, at the end of his 
work, and it has been justly observed by Professor Biihler 
that the authority early accorded to the Mitakshara seems 
to be due to the wide sway of that powerful King.

Scientific It may be confidently asserted then that the Supreme 
character Rulers of Indian States in all parts of the Peninsula have 
krit law- always taken an active interest in the composition of Law  
books. Digests and Commentaries, and this fact must needs raise a
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work? PrOnUrâ ti0r7 in fav,our? f  the practical nature of these Lectubes 
works. On the other hand, it is out of the question to L
S f « r  T h m in an{  t0 the law-codes of modern -----
Euiope._ They may be said to find their counterpart to 
a certain extent, m  the scientific treatises on Juiispru-

onntpd " hl-Ch, m i Sr e • Eui‘°Pean countries are constantly 
M Jn dlC1,al decisions, and have influenced the deci

sions of the Courts and Legislation very considerably. In the 
same way, whenever a knotty point of law presented itself 
for solution in an Indian Court, the Judges would consult the 

°  treatises either themselves or through the medium
° f  The technical language of these works
and the many subtle and sbphistic disquisitions and 
philosophical, grammatical or other theoretical speculations 
embodied m them, have been pointed out as proving the 
essentially speculative and unpractical nature of the 
Sanskrit treatises. But it should be borne in mind that 
the Lharma^astris or persons versed in Sanskrit Law who 
composed these works did not write them for Europeans 
but for other Dharma^strls. Their readers were learned 
enough to understand and appreciate their ingenious dis
quisitions, and sufficiently experienced to distinguish the 
genuine legal rules contained in these works from what was 
incapable of being enforced as law. This became different 
when the administration of the old Indian Law was placed 
with European Judges, y^hose knowledge of the subject 
was, as a rule, confined to the scanty information to be 
derived fiom a few translations. Besides, Europeans were 
naturally prone at first to take the Sanskrit treatises for 
law-codes in the European sense of the term, instead of 
using them with caution and checking them by constant 
reference to customary law. Many of the errors and 
misapprehensions which had thus arisen in the early times 
of British rule, have since been removed. The customary 
law of the country has been giveh fits due weight, and 
admirable collections of customs have been brought toge
ther in different parts of the Peninsula. But the task of 
understanding a whole fabric of ancient law, such as the 
Sanskrit Law of India, cannot be accomplished in a day, 
and much more patient absorption in thy habits of mind 
and expression of the Sanskrit lawyers, and a careful 
investigation of all their compositions will be required 
before a full insight into the nature and history of Sanskrit 
Law can be obtained.

A
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LECTURE t t
NEW MATERIALS FOR A HISTORICAL STUDY OF HINDU LAW'.
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2. "TH E P R IN C IP A L  S M R IT IS .§

Smriti and Smritis.— The other sources of law — Puranas— The Veda— Cus
tomary law— Administration of justice in the Native Courts — The Smriti- 
chandrika on local usage — References to custom in the Smyitis — Im
portance,of the Smritis— Recent progress of their study.— The Dharma- 
sutras—Apastamba— Baudhayana, Vasisktha, Gautama, Vishnu— Where 
composed — Constitution and activity of the Schools — Relation to the Vedas
— Rise of the metrical Smritis — Their posteriority to the Dharmasdtras — 
Various opinions regarding the age of Manu—Manu’s reputation as a legislator
— Different recensions of his Code — Archaic character of its laws — Com
mentaries— Brihaspati and Katyayana — Introduction toNarada — Burmese 
law-booke— The Manavas — Sources of Manu — Yajnavalkya — Narada.

Sr.nritiand I n the present Lecture I propose to examine the new
Smritis. materials which haye recently come to light for a critical 

study of the principal law-codes of ancient India. These 
works, as you are aware, are usually called Smritis, and 
as a body are called by the collective name oi Smriti 
or recollection, tradition. The Smriti has long been consi
dered as the principal source of the sacred law (Dharma), 
and is viewed in that light by the Pandits even now, 
though as regards Civil Law it has been entirely superseded 
since the last centuiy by the teaching of the Commentaries 
and Digests. The Digest of Jagannatha, which was com- 
posed .at the desire of Sir W . Jones in the second half of 
the last century, terminates the series of authoritative 
Digests recognized by the Courts. Down to the time of 
Jagannatha, however, any learned Pandit might propose 
a new Yyavastha or adjustment of contradictory passages 
in different codes of law, and set forth his opinions in a 
new composition, which in course of time might become a 
work of authority.

c



H ie Smriti, although the principal, was not the only, L ecture 
source of law in the eyes of the Indian Jurists. Whenever 
they were able to adduce a Yedic text in ‘support of a 
proposition, they were sure to do so, and it was an estab- aLmceso? 
lished principle with them that a Smriti text even is over- i«w. 
ruled, in case it is opposed to a text from the Yeda. The 
practice of eminently virtuous men (Cishtas) was consi
dered as a third, and local usage as a fourth source of the 
law. The Puranas were also frequently viewed in the 
same light. A ll these sources of the law are already men- 

o tioned in the earliest Smritis themselves, which shows 
that the composition of law-botfk^must have beorun at a 
very early period, long before1 the oldest specimens now 
extant of this class of works were w ritten/ Before treat
ing the history of the Smritis in detail, it will be neces
sary to enter into a brief discussion of the relative import
ance of the divers materials on which both the Digests and 
the Smritis themselves profess to be foanded.
« The Puranas from the first were hardly recognised as Puranas. 
equal in importance to the other sources of’ the law ,1 and 
they have never attained the same authority as the Smritis 
as regards Civil Law , but they are quoted a great deal on 
questions regarding religious ceremonies, pious donations 
and other religious subjects, including adoption. The bulk 
of the now existing Puranas is not allowed a considerable 
antiquity by contemporary Sanskrit scholars. The fact that 
the first and third books of the Yajnavalkya-smriti should' 
have been incorporated in the Garuda-Purana, and the second 
book in the Agni-PurarL ,2 is characteristic of the general 
posteriority of the Puranas as they now stand to the 
Smritis. The Veda, in the theory of the B r a h m a n ic a l  Veda. 
Schools, is the fountain-head of the sacred law. It  has 
existed from eternity, and is also called Brahman, because 
it is a direct emanation from Brahman, the universal 
soul. It will be seen presently, hdwever, that the influ
ence of the Yedas, practically speaking, on the growth 
of Indian Law  has been very slight, because these religious 
works contain very little indeed about worldly matters.

Those traditional sources of the law which remain, Customary
H - Law.

---- T------------------------------------------------------ ------ — — —   -------------------1

1 The Puranas are, however, mentioned by Gautama (X I. 19) as the/ast 
class o f  authoritative works, and are repeatedly referred to by A'pastamba.
See Buhler, Introd. to A'past. xxvii seq.

2 See Professor Stenzler’s Preface to bis Yajnavalkya ; V. N Mandlik, 
pp. lvii—lix.

I
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32 NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW.

Lecture tviz.) the practice of holy men and local custom, on the one 
IL hand, and the Smriti on the other hand, have no doubt 

been the principal agents in the growth of Sanskrit Law, 
but which was the more important of the two ? Wherever 
written laws exist, they will speedily get the better of 
mere customs never reduced to writing. A s regards 
India, the general ascendency of the written law as laid 
down in the Sanskrit treatises has never been doubted 
till very recently. Now-a-days, however, as hinted in 
the last Lecture, a belief seems to be springing up 
that the Sanskrit Law is really applicable, in Southern 
India particularly, to1 a small minority of the inhabitants 
only, the bulk of the people having always* been 
guided by customary law alone. In  order to treat this 
question fully, it would be necessary to examine first the 
relation of modern custom to written law, and then the 
part formerly played by customary law in India, and the 
way in which it is inferred to in the early legal literature 
of India. Now, as regards the relation of customary to 
written law in tnodern India, it is a very difficult question, 
which does not enter into the province of the historical 
student of Hindu Law, and can only be decided by those 
who have had special opportunities of observing Indian 
life and manners in all parts of the Peninsula. I  would 
only observe that what might have been possible in the 
early times of the British administration may prove 
imposssible now, after both the legislation and custom itself 
has been remodelled by a century of judicial decisions.1 

tration'of But neither 1S there sufficient reason for questioning the 
Justice in wisdom of those who* have established the principles on 
ti^N auvt^blch the administration of law to the Hindus has been 

based ever since. It  has been shown in the first Lecture 
that the Sanskrit Digests and Commentaries were composed 
by men of rank and influence, and that the legal rules 
contained in them°rifiist have corresponded to the laws 
actual!}' enforced in the Native Courts of Justice. It is*quite 
true that before the establishment of British rule in India 
customary law used to be given more weight in deciding 
law-suits than t̂ he Mitakshara, Dayabhaga or any other 
Digest. Most quarrels did not come within .the cognisance 
of the Courts at all, but were decided by private arbitra-

1 See the lucid discussion o f this whole question in Mr. Mayne’s 
Hindu Law and Usage.
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tion. This has been pointed out by competent English*Lecture 
observers of Indian life, and the same result may be H. 
gatheied front an impartial study of the Indian law-books, 
ancient and modern.1 Orientals do not like public tribunals 
to meddle with their private affairs, and there were excel
lent reasons for this natural aversion in India, as the 
Native Courts, and not unfrequently the Rajahs themselves, 
were excessively corruptible. As therefore the public 
Courts had far less legal business to transact than the 
Panchayats and other private tribunals established ad hoc,

• it was but natural that qustomary Jaw should have played 
a more prominent part 'in those' times than written law.
This was changed under British ‘ rule so far that custom in 
order to acquire the force of law’ must be proved to be 
continuous and ancient. But within these limits the valid- 

, ity of custom has been recognized to the fullest extent 
in the Courts.2 They would not, and could not, assign an 
inferior position to written law on principle. Bv doing so 
everything would have been made indistinct, and th® con
fusion, which appears to have existed before the establish
ment of British Courts in India, would have become worse 
confounded.

But, it has been argued, do not the authors of the The 
Sanskrit Law-books themselves refer to custom as some- .
thing distinct from and superior to their own rules ? To on local 
this assertion it may be replied that both the modern usase- 
works and the Smritis allude to custom very often, 
but without acknowledging it$ validity in any case 
where it ip opposed to written law. Thus, to begin with 
the modern works, the Smritichandrika contains a whole 
chapter on local usage (Desadharma). This chapter has 
been made very much of, and has been taken to prove 
the correctness of the opinion advanced by Ellis that 
the law of the Smritis has never been the law of the 
Tamil and cognate nations.3 It  is, However, expressly 
observed in that very chapter of the Smritichandrika that 
those usages only shall be judicially recognized and estab
lished which are not opposed to the teaching of the Vedas
— |jj ~ §1--------- -------\------------------------------ --------------ft-------------------------1 •

1 See e. g. the texts collected in 0olebrooke’s Essiy on Hindu Courts of 
J nstice.

2 Mayne, §§ 40—56.
8 See Nelson, A View of the Hindu Law, pp. 115—117, where an English 

version o f the greater portion^L this chapter from the pen o f Dr. Bur
nell may be found.

o
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Lecture and other authoritative books,1 all other practices having 
n - to be stopped by the sovereign power. In another chapter 

of the untranslated part of the Smritichandrika which 
precedes the chapter on Decjadharma almost immediately 
the following climax is established. W hen the Veda (Cruti) 
and the sacred tradition (Smriti) are mutually opposed to 
one another, the Veda shall prevail. Custom {Achard), and 
the verdict passed by an assembly of learned Brahmans 
;(.Parishadvachanam) may be overruled both by the Veda 
and by the Smriti. Among several conflicting Smriti texts, 
a text of-Manu shall prevail, etc.' This shows as distinctly . 
as possible that the Smriti is placed above custom in the 
Smritichandrika, and the ‘same remark applies to the other 
Sanskrit treatises. Nor would there be any necessity for 
setting up customary against written law, as the peculiar 
method of interpretation followed by the Indian Jurists 
would enable them to dispose of all such rules as were 
opposed to the established usage of their own epoch and 
native country. They might say that such laws, though 
adapted for the golden age of the early sages, were no 
longer fit to be practised in the present (Kali) age of sin, or 
that, although consonant with religion, they were abhorred 
by the people, or that they were meant as mere explana
tory statements (AvthctvcidcL) and not as laws, or that 
a certain practice, though morally wrong, was legally valid, 
etc. Elsewhere than in India, too, it has been found easier 
to explain an old law away than to abolish it, and tricks 
of interpretation analogous to those invented by the Indian 
Pandits have been resorted to by the jurists of several 
European countries. ° f

References fn  the old texts themselves/ the superiority of the Smriti 
^custom to custom naturally enough is not accented so strongly as 
slnritis m modern works. The Smriti writers, especially the 

earlier ones,2 did not consider themselves as inspired authors, 
though they werg regarded in this light by the commen
tators. They acknowledge the Smriti generally as a prin
cipal source of the Sacred Law, and they mutually quote 
one another. But the teaching of one man was not consi
dered as absolutely binding on all the rest like the precepts 
of the Veda, aad these* writers may be frequently seen 
engaged in controverting the opinions held by their prede-

2 See Biihler, Sacred B o o k ^ R , Introduct.
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eekors i Custom, on the other-hand, is frequently referred Lectube 
to in these works under various denominations. Thus the n - 
usages prevalent in the Holy Land Aryavarta and the utter- 
ances of an assembly of virtuous men, especially of learned 
Brahmans (Parishad) are designed as authoritative in every 

. ^ e- ^  was especially on questions of penance and expia
tions that these holy men appear to have been, consulted3 

' ’ k-e the  ̂ Dharmadhikaris of a subsequent period, 
who have detained down to the present day the privilege 
of dictating the penance to be performed by* an offender,

■who has been pronounced guilty of a transgression by his 
caste. Local and caste usages are also emphatically recog
nized. Thus it is ordained that 4 .King, after having con
quered a foreign country, shall maintain the laws anciently 
current in it, and shall not replace them by new laws.* 
Gautama (XI. 21— 23) says that cultivators, traders, herds
men, money-lenders and artisans shall have authority to lay 
down rules for their respective castes in accordance with the 
peculiar customs of those castes which have to he ascer
tained through the testimony of eminent members. Similar 
rules occur in other Smritis. But it is nowhere asserted 
that, in case of a conflict between custom and the Smriti, the 
Smriti may be overruled. On the contrary, those customs 
only shall be given the force of law which are not opposed 
to the Cruti (Veda) and Sm riti; and the practice of emi
nently virtuous men {Cishfas) even has authority in those 
cases only which are not expressly provided for in the Yeda 
or Smriti.® The more recent Smritis in which the consti
tution of ̂  judicial assembly is treated in some detail 
refer occasionally to custom as a ground of decision, but 
they direct that, in general, the King or his Judge shall 1 2 3 4 5

1 See Biihler. Sacred Books; II. pp. xviii—xix. Yainavalkya. I, p. 56 •
Manu, III, 16; Gautama. I, 19, 39 ; II, 9, etc. 0 o

2 Gautama, 1 ,1 ; X X V III, 48—51; A'pastamba, 1 ,1, 1, 1—2 ; II, 11, 29, 
k  13—14 ; Vasishtha, I, 4—17; Baudhayana, 1 ,1,1 and 2 ; Manu, II, 6— 24;

X II, 108—113; Vishnu, LXXXIV, 4, etc. The definitions o f the situation 
and extent o f A'ryavarta, “ the country o f the Aryans,’’ vary consider
ably. It is generally referred to Northern India, and there can be no 
doubt that the earliest law-books, now lost, were composed in the country 
north o f the Narmada. .

3 Baudhayana, I, 1, 1, 15.
4 Manu, V II , 203; Vishpu, III, 42; Yajnavalkya, I, 342.
5 Gautama, XI, 20 ; Vasishtha, I, 6, 17 ; Aypastamba, II, 6, 15, 1.

Manu, V III, 41, does not say that a custom, in order to be legalised, must 
harmonise with the sacred books; but this clause is supplied by all 
commentators in accordance with the other Smritis.
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Lecture take the written law of the Smriti (Smriti Castra, Dharma- 
(jastra, Smriti) for his guide in deciding any Jaw-suit.1 

j . These considerations tend to show the range of authority 
of the 1 which had been early acquired by the Smritis. Custom 
Smritis. was nofc replaced by them, but it occupied a subordinate 

position in the eyes of the Brahmans, except so far as it 
had been, and was constantly being, embodied in the 
authoritative works of the Smriti writers. For the his
torical student of Indian Law the Smritis are even more 
important than for the compilers of the Brahmanical Digests. 
Without the Smritis a historical study of Indian Law  
would be simply impossible, as th e j are the only authentic 
relics of the ancient law of India.

Recent Thus the recent progress in the study of the Smritis 
of0the?8 may  sa^  ac(lulre a peculiar significance. Till 
study. a few years ago, the Code of Manu was the only Smriti 

accessible in an English form. It represented the prin
cipal, and in many cases the only, basis on which the 
students of Indian Law and Indian History rested their 
theories regarding the constitution of public and social 
life in ancient India. • In the present day, however, a 
considerable number of other Smritis, besides the Manu- 
smriti, has become accessible in an English form, and all 
the earliest sources of Indian Law, as far as they have 
been preserved complete in MS., have been translated, and 
their origin and history has bqen discussed in the Sacred 
Books of th'e East, edited by Professor Max Muller.2 Critical 
editions of the Sanskrit originals of the same works, called 
Dharmasutras, and of copious extracts from the old Com
mentaries on them, h&ve also appeared, or are in course of 
preparation.3

* The The date of none of the Dharmasutras can be fixedDharma-
sutras.

o 0
1 Narada I. 1,8, 16, 81. Brihaspati in one text speaks of the issue o f 

a law-suit as depending on the customs of the country, reasoning and 
the counsel o f the lay public, but in another text he says it depends on 
a Smriti text (Smriti Castra) recited by the Judges.

2 II. and XIV. Voll. The sacred laws Of the Aryas as taught in the 
Schools o f A'pastaiuba, Gautama, Vasishtha and Baudhayana, translated 
by G. Biihler (Oxford, 1879, 1883). Vol. VII. The Institutes of Vishnu, 
translated by J. Jolly (Oxf., 1880).

8 Apastamba’s Dharmasutra, 2 parts, edited by G. Biihler (Bombay 1868, 
1871). The Institutes of Gautama, edited by A. Stenzler (Lond. 1876). 
The Vishnu-smriti, 2 fasc., edited by J. Jolly (Calcutta, 1881). Critical 
editions o f the Vasishtha and Baudhayana Dharmasutras are being pre
pared by the Rev. A. Fuhrer of Bombay, and E. Hultzsch of Vienna.
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by direct historical evidence, b ’ .̂t their remote antiquity is*Lectwee 
sufficiently proved by the fact that they belong distinctly to IL 
the Yedic period of Sanskrit literature. The term Dharma- 
sutras may be translated by “ Aphorisms on the Sacred 
Law ,” and their peculiar aphoristic or rather mnemotechnic 
character connects them closely with other Yedic Sutras.
Like all works of this class, they are written in prose or in 
m ixed prose and verse. In the case of the Apastamba, 
Baudhayaua and Hiranyakegi Sutras, there is moreover 
direct evidence of their connection with Vedic works, as 

• each of these Dharmasutras forms an integral part of a 
large authentic collectifn of Vedic Sutras on divers subjects 
ascribed to one and the same ‘author. The three other 
works are not entitled Dharmasutras, but *Dharmagastras 
or Smritis in the M SS., but their thorough agreement 
w ith the genuine Dharmasutras in point of style and con
tents proves them to belong to the same class of literary 
compositions.

In  point of language, no other Dharmasutra abouqds so Apas- 
much in archaic forms as the Dharmasutra of A p a s -tamba* 
tamba, which proves that it must have been composed 
before the canon of Classical Sanskrit Speech, fixed by the 
renowned grammarian Panini, had gained general ascend
ency in India. This^circumstance, combined with other 
internal and circumstantial evidence, renders it very pro
bable that the author of this Dharmasutra has not lived 
later than the 5th century B. C. Nor is his work likely  
to have been tampered with by, interpolators, as it could 
not have#retained in that case its archaic language, its 
unity of plan, and a certain fresh individuality and natural
ness of style in which the lively discussions kept up in the 

• ancient Brahmanical Schools of India are clearly reflected.
A ll the other Dharmasutras, except Hiranyakegin’s, Baudta- 

which is hardly mote than an improved edition of the work Gauuma, 
attributed to Apastamba, are more or less disfigured by ^ “ J|9nhu'Ua’ 
subsequent additions and alterations. On the whole, how- 13 
ever, there are sufficient criteria for distinguishing these 
accretions from the original stock, and the researches of 
Professor Biihler have established the fa«t that Baudha- 
yana’s Dharmasutra must be older than the Sutra of Apais- 
tamba, and that Gautama’s Dharmasutra must again be 
older than Baudhayana’s. I t  must not be thought, how
ever, that Gautama was absolutely the first teacher of the

PRINCIPAL SMRITIS. 3 7
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Le&jtube 5 Sacred Law. He does not seldom refer to the opinions of 

other teachers, and mentions the Smriti generally as a 
principal source of the law. The relative position of the 
Vasishtha with regard to the other Dharmasutras cannot 
be ascertained positively, because the genuineness of the 
latter portion of that work is liable to suspicion. It may, 
however, be observed that there is no reason for impeach
ing the genuineness and antiquity of the chapters on In
heritance either in the Vasishtha-smriti or in any of the 
other Dharmasutras hitherto mentioned. The Vishnu- 
smriti or Vishnu-sutra in its present shape must be refer
red to a far more recent period jJjhan any of the other 
works, as it has been remodelled, apparently, by a member 
of the Vishnuitic sect of Bhagavatas, who has converted 

« the whole work into a speech delivered by the God Vishnu
to the goddess of the earth, and has also introduced a number 
of minor additions and changes dispersed through the body 
of the Kathaka Dharmasutra, as this work appears to 
have been originally called. But the principal portions of 
this copious work are undoubtedly old, and it is specially 
important for the legal history of India on account of its 
detailed provisions about civil law and judicial procedure.1

Where As regards the place of the composition of the Dharma-
composed. extras, it appears that they are South Indian works, with 

the exception of the Sutras ascribed to Vasishtha and 
Vishnu, which were most probably written in the country 
north of the Narmada. The real names of their authors 
cannot now be ascertained, as their individuality was merged 
in the schools to which they belonged. About the history 
and constitution of these schools however we happen to 
possess reliable information. Thus it is an established fact 
that Baudhayana, ApastaSiua and Hiranyake^n were the 
founders of three successive schools studying the Taittirlya

1 Rajkumar SarvadMkari thinks it a mistake to class the Vishnu-smriti 
as a Sutra work and to refer its composition to an early epoch. However, 
in glancing at his observations (Lectures, 197-200), I cannot help arriving 
at the conclusion that he is referring to a different work altogether than 
the well-known Smriti commented on by Nandapandita* He speaks o f 
the great number o£ subdivisions o f castes in the Vishnu-smriti as prov
ing its recent date. The fact is, that Vishnu’s statements (chap.xvi) 
regarding the system of mixed castes are hardly equalled in simplicity 
by the analogous rules o f any other legislator. This very point has been 
marked out by Professor Weber in his Review of the author’s edition of 
the Vishnu-smriti as indicating the early composition o f this work.

V



Ifra.neliof the Yajurveda. The Yishnu-smriti has originated? Lecture 
probably among the Kathas, one of the earliest Vedic Ir- 
Schools whose members had chosen the Kathaka branch —  
ot the Yajurveda for the subject of their special study. The 
lmutamas were a school studying the Samaveda. The 
Dharmasutra ascribed to Yasishtha seems to have originated 
in a school studying the Rigveda.

O f the method of instruction followed in these schools Coastitu- 
nothing can give a better idea than the copious rules o f tior? ^

if* ^ P ^ stam )̂a an<l other Dharmasutras themselves, by oiube7
• which the conduct to be observed by a pupil towards his schools. 

teacher and vice versd is regulated down to the minutest 
detail. Every member of the higher castes, and in parti
cular every Brahman, was expected to stay for a number of
years with a teacher of the Sacred Science, and the strict »
discipline imposed on him difling the period of his student
ship and its long duration corresponds to the really appal
ling amount of knowledge he was required to master as a 
student. The whole system of every teacher was based on 
that particular branch of the Veda to which he^adhered, 
and embraced elaborate rules on the performance of sacri-

* ficcs and domestic ceremonies^ including investiture, mar
riage and the other sacraments (Samslcaras), an exposition 
of the right way to recite and interpret the Veda (Ciksha 
and Mlmamsa or Nyaya), the doctrines of the Sacred Law  
of the Vedas (Dharma), and several other subjects. The 
eminently religious character of this kind of instruction 
accounts sufficiently for the strange mixture of secular and 
religions jnatters which Indian *Law exhibits. Civil Law  
(Vy<Jvahara) was considered merely cis a subordinate part 
of the rules of conduct laid down in the Sacred Law for each 
of the four castes (Varna) and each ofthe four orders (A ^am a),

♦ and consisted of a restricted number of mixed rules on 
Civil and Criminal Law and Judicial Procedure, amonor 
-which the Law of Inheritance oceupifcs a conspicuous place.

In spite of^this undue prevalence of the religious and 
scholastic elements which has stinted the growth of Indian e 6 
Law from the very outset, there is no reason to doubt that 
the legal rules o f the Dharmasutras are based on a large 
superstructure of customary law. The sources from which 
the Dharmasutras and the Indian law-books generally 
profess to have been derived have been stated before. In 
the Dharmasutras, the quotations and extracts from the 
Veda£ occupy a conspicuous place, as is natural in compo-

9
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Lecture ditions belonging to the Yedic period of Sanskrit Literature.
IL But very few out of these texts from the Yeda have a 

bearing on Civil L a w ; and those texts which are actually 
quoted in support of some legal rule have generally been 
given their legal significance by means of p,n artificial 
method of interpretation. Thus Vasishtha endeavours to 
rest the claim of the Putrikaputra, a certain species of 
adopted son, to succeed to his grandfather on a text from 
the Rigveda, which occurs in a hymn addressed to the 
goddess of the Dawn, and has nothing whatever to do with  
Adoption. Apastamba, when arguing about the injustice of *  
an unequal division of°the patrimony, quotes a Veda text 
containing the simple statement that Manu distributed his 
wealth among his sons, as proving that unequal partition is 
not recognized in the Yeda. Baudhayana rests the propo
sition that women are incapable of inheriting on a Vedic 
text which excludes them from participation in the drink
ing of Soma juice at the solemn Soma sacrifices. These 
instances show that the texts of the Veda, far from exer
cising* a ^pressure on the Smriti writers and preventing 
them from recording freely the usages of their own period, 
were, by a little dexterous wrangling, made by them to fit 
in with, and capable of being adduced in corroboration of, 
their own theories. W here this was impossible, the Smriti 
writers may7 be seen to avail themselves of that convenient 
theory, so elaborately developed in after times by the com
mentators, that a certain practice, though legitimate in the 
times of the ancient sages, must not be followed in the 
present day. The agreement of the rules of the Dharma- 
sutras with the usages ^prevalent in the time of their 
composition is further confirmed by the difference of 
doctrine observable between the now extant works of this 
class. There exists indeed a large stock of ancient tradi- * 
tion common to them all, and a considerable number of 
versus memo'i'ialeŝ iw particular, which may be compared 
to the legal proverbs of other countries^ recur with  
slight variations in most of them. On a number of vital 
points, however, such as e. g. the Order of Succession, the 
Law  of Stiidhana, the Practice of N iyoga and the Rights 
of Subsidiary Sobs, they are at issue. It  is hardly possible 
to trace this diversity of doctrine to another cause than the 
difference of popular usage subsisting between the divers 
times and countries in which the existing Dharmasutras 
had originated.

4 0  NEW MATERIALS FOR HISTORICAL STUDY OF HINDU LAW.
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•Eaeh of the numerous Brahmanical Schools of the Vedic',LEcTOBE 
epoch had its own compendium of the Sacred Law and n -
every teacher of eminence, even if  he did not become the D. -----
head of an independent new school, may be supposed to f e i£ i the 
nave made additions to the doctrines handed down to him Smritis. 
by his predecessors. Now, this process going on for a num
ber of centuries would have swelled the extent of these 
compendiums to such an extent as to render it impos
sible for one person to master or to teach them. Thus 
the progress of science would favour the rise of special 

.schools for each department of science, just as in Europe 
the unvusTsitus literarum of old Has divided into several 
faculties, which in their turn have gradually come to in
clude a number of special schools for divers branches of 
science. In  India we actually find conflicting schools •
of grammarians (YaiyakaraTias), lexicographers (Nairuktas) 
and other specialists referred to in such early works as the 
Nirukta and Mahabhashya, which were composed several 
centuries B.C. The cultivation of the divers branches of 
science was favoured by kings and rich noblemen * The 
Greek authors, who became acquainted with India in the 
3rd century B.C., have recorded the existence in that 
country of public academies or high schools, in which 
each pupil was instructed by several teachers in turns. It  is 
natural to suppose that law, on account of its importance 
for the administration oft justice, must have formed a 
favourite subject of study in the high schools of Sanskrit 
Literature.

Now, cm examining the kind of law that is being taught Their pos- 
and * studied in modern India by the specialists in the t®r|“1relty 
department of law, the Dharma$astris, it will be seen that Dharma- 
metrical Smritis, works written in continuous Clokas,s4tra8, 
together with their Commentaries, stand in the foreground.
Thus the metrical Smriti of Manu, with its numerous Com
mentaries, is, and has been, studied ail (Tver India, whereas, 
e.g., the Dharmasutra of Apastamba, as a whole, is not read 
anywhere except in those. parts of Southern India where 
Brahmans belonging to the Yedic School of Apastamba 
(Apastambiyas) are found. Nor has any Yedic Sutra 
School ever spread over the whole of India, and the uni
versal authority attained by the metrical Smritis would 
therefore be sufficient proof in itself of their recent origin 
as compared to the Dharmasutras. It  was only through 
being quoted in the authoritative Digests and Commentaries

9
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Lecture °that the Dharmasutras attained more than local notoriety ; 
and in these works also the quotations from the metrical 
Smritis occupy a far more prominent place than the quota
tions from the Dharmasutras. There was, then, a point 
reached in the development of Indian Law when the 
Dharmasutras were superseded by metrical works. And 
it appears probable from what has been said, that this 
change was owing to the setting up of Law and Jurispru
dence as an independent branch of science, called Dharma- 
9astra. The new law-books retained their connection with  
Vedic works to a certain extent. They exhibit a number ■> 
of those archaisms and peculiarities of style, which are 
otherwise confined to Suira works. They were included 
in Smriti literature, and the details regarding many o f  

• the ceremonies described in them had to be supplied from
the study of the Grihyasutras.1 Otherwise, however, the 
authors of these metrical treatises aimed at giving a full 
exposition of Indian Law, and their productions are 
far superior both in point of bulk and fulness and of sys
tematic treatment of the law to the meagre treatises of the 
Sutra period. The rules regarding Civil Law in particular 
are no longer propounded all in a heap as in the Dharma
sutras, but they are arranged under eighteen titles. The 
principal point, however, is this, that these Smritis are 
written in continuous epic Clokas, whereas the Dharma
sutras are only interspersed here and there with verses 
composed in the same or a different metre. Whether this 
wholesale introduction of the epic Cloka into the early Law  
Literature of India may^have been due t^*iha growing 
popularity of the grea?fTnational epics of India,2 or to ^ome 
other cause, hitherto it has not been shown that in any 
department^ of Indian scientific literature, the metrical 
works are, as a class, older than the prose treatises on the 
same subject.3 I t  should also be borne in mind that the 
difference between *prdse and verse is far greater in India 
than it is w ith 'u s, every Indian metre being sung on a 
special tune of its own.

Various The prose treatises being older than the metrical Smritis, 
regarding ancl the contents of both classes of works agreeing to a

1 This becomes apparent, e.g.> from  numerous references to the Grihya
sutras in Kulluka’s Commentary o f the Code o f Manu.

2 See Dr. P. von Bradke’s paper on theManava Grihyasutra, Journal of 
the German. O. S., 1882.

8 West & Biihler, pp. 52, 53.
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ionsiderable extent, the Dharmasutras generally may be Lecture 
viewed as the sources of the metrical Smritis. Never- n * 
theless, the determination of the epoch of each single age of 
Smriti remains a question of evidence. The spurious com- Manu. 
positions in the Sutra style, which have been tacked on to 
several Dharma and Grihya-sutras in modern times, prove 
that the composition of Sutras did not stop entirely when 
the composition of metrical Smritis began. On the other 
hand, the versification of some of the old Dharmasutras 
ihay have taken place very early. This is quite probable 

• as regards the old Dharmasutra, which appears to underlie 
the composition of the celebrated Code of Manu. The 
opinions entertained of the antiquity of this reputed law
book have passed through two opposite stages. Sir W .
Jones, the first translator .of the Code of Manu, referred its 
composition to the 13th century B. C. But when fifty 
years after Sir W . Jones, the systematic study of the Vedas 
was taken up by the Sanskritists of Europe, the founders of 
that study discovered that the Code of Manu had no place 
in the Vedic epoch of Sanskrit Literature. Others have 
gone beyond this, and what must be styled an undue depre
ciation of the antiquity and^historical importance of the 
Code of Manu has become rather common in these days.
It will be m y endeavour to show that whatever new 
evidence has been recently discovered points in the oppo
site direction, though Joneses exaggerated opinion of the 
antiquity of the work cannot be upheld.

The widespread and antiquity of Manu’s reputation as'Manu’s 
a legislate^xu^*been, and is being, confirmed by every fresh reputation 
advance made in the field of Sanskrft studies. Thus it can legislator, 
now be shown that Manu, the father of mankind, is referred 
to as an authority on the Sacred Law (Dharma) in a consider
able number of Vedic works, from the Kathaka (X I. 5) 
and Taittiriya recensions of the Black Yajurveda, 
which state? that whatever Manu has? sa!id is Medicine, and 
the Nirukta (III. 4), which quotes a maxim on Inheritance 
of Manu Svayambhuva (the author of the law-code has 
the same epithet) down to the Grihyasutra of Qankha- 
yana (II. 16), and the Dharmasutras of Qautama (a X I. 7), 
Baudhayana and Vasishtha (I. 1 7 ; III. 2 ; IV. 5-8, etc.)1 
of post-Vedic works, quoting Manu on questions of law,

* A'pastamba (II. 7, 16, 1) does not refer to Manu as a legislator, but he 
mentions him as the inventor of Craddha offerings. #

»
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Lecture 1 may mention, e.g., the Mahabharata, the Narada-smriti 
(I. 4, 34, 55 ; 5, 107), Brihaspati-smriti and other metrical 
Smritis, Varahamihira’s Brihatsamhita (6th century), the 
Drama Mricchakatika (6th century),1 A^vaghosha’s Buddhis
tic Pamphlet, entitled VajrasucL2 Hemachandra’s system 
of the Jain Doctrines3 (11th century), and last not least, 
the Indian inscriptions.4 * Whenever the ancient law-givers 
are referred to by name or mentioned collectively not only 
in the Digests and Commentaries, but in the Inscriptions, 
Puranas and metrical Smritis as well, Manu invariably 
figures at their head. The heretical Buddhists of Burma 
even, though demurring to the authority of the Brahmanical 
Law, have adopted the tradition which makes Manu the 
first of legislators, and all the law-books of Burma profess 
to be Codes of Mauu.6 The same tradition has been discov
ered in the Island of Bali,6 into which it must have been 
imported from Java.

Different It may be and has been urged that such facts as these
of^i^Code B°k a®Axl much help in fixing the age of the existing 

’ Code of Manu, as many of the texts ascribed to him cannot 
be found in that work. These texts may have been taken 
from an older recension of the Code of Manu. The exist
ence of several different recensions of that work is expressly 
confirmed by the Introduction to the Narada-smriti, which 
speaks of three or four, and by the Skanda-purana, which 
speaks of four versions of the Code of Manu,7 as also by 
the quotations from a work called Vriddha or Brihan-manu, 
in the mediaeval Commentaries and Digests, and by the fact 
that the existing Manu-smriti is introduced;^''^recension 
composed by Bhrigu. * There is, however, a great deal of

1 P. 164, ed. Stenzler.
2 See Professor Weber’s translation, Indische Streifen, I. 186—209.
8 See Hemachandra’s Yoga^astra, edited by Windisch, II. 13, 33—37, 

41—46, Joum. Germ. 0. S., kxviii.
4 Biihler, Sacred Books of the East, XIV, p. xx.
8 See Sangermano’s Burmese Empire, pp. 172, seq. (London, 1833); Rost, 

Manusara in the Indische Studien, Vol. I . ; Richardson’s Dama- 
that (2, ed. Rangoon, 1874), and Moung Kyah Doon’s Short Essay on 
the Sources and Origin of Buddhist Law. Four volumes of Burmese 
law-books have been edited in 1874-76 by Moung Fetito. A critical edi
tion of tbe earliest law-book of Burma, the Manusara, is at present being 
prepared by the Rev. Dr. Fiihrer, o f Bombay.

6 Friederich in the Journ. of thelnd. Archipelago, IX. 243 (1849) ; 
Weber, Ind. Literature, 298 note (Germ, edition).

7 Mandlik, p. xlvii. The same tradition is quoted by Hemadri (Dana- 
khanda, p. 678) from an anonymous writer.

0 •
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dther evidence, which cannot be met by this objection, and Lecture 
makes directly in faw ur of the whole, or at least of a 
considerable portion, of the now current version of the ’ 
Code of Manu.

* 1. Many of Manu’s legal rules have a very archaic Archaic
appearance. This will come out very clearly, as far as tfe#
Law of Inheritance is concerned, in the course of these 
Lectures. The same observation may be made in regard to 
other parts of the Civil Law, the Law of Evidence especially, 
and the purely religious commandments of Manu also 

» belong to a very old order of ideas in many instances. It  
may be argued, indeed, that laws* and customs might have 
changed very slowly in that part of India where the Code 
of Manu was composed, and more quickly in other parts 
of India. It  may be said, further, that Indian law-books »
contain a good deal that is conventional, and that a noto
riously ancient writer like Apastamba professes more radical 
views on many subjects than a number of very modern 
writers. Still the conclusive character of a great deal of 
collective evidence of this kind put together cannot be 
denied.

2. The great number of old Commentaries on the Code °̂r™“ en~ 
of Manu from all parts of India, from Kashmir to Cape 
Comorin, and from Bengal to Bombay, proves the early 
diffusion of copies of the present version of that work over
the whole Continent of India. A ll these Commentaries, 
which have been noticed in some detail in the first Lecture, 
from Medhatithi’s Commentary in the 8th or 9th, down to 
Raghavan^siris in the 16th or 17th'century, exhibit very 
litt?e vanation of reading indeed, which shows clearly how 
carefully the text in its present version was handed down 
from generation to generation.1

3. A  text attributed to Brihaspati states that any 
Smriti opposed to the ruling of Manu has no validity, yana.*Y 
The Indian commentators refer this statement to the present 
Manu-smriti, nor can they be far wrong in doing so. The 
metrical Smriti of Brihaspati, as will be shown afterwards, 
presupposes the existence of a work very much like the
------------------------------------------- 5

1 In  some copies o f Medhatithi’s Commentary, a large portion of the 
8th and 9th books is arranged otherwise than in the current version, and 
another portion, including the Clokas treating of the 18 titles of_law, is 
omitted. See Nelson, Scientific Study, p. 37, note, ante, p. 7* I>ut tna 
oldest copy which I  have seen, an India Office MS. o f the 16fch century, 
contains these important Clokas.

*
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Lecture present version of the Code of Manu. Brihaspati’s dai§
H* cannot be placed later than about the 6th century A. D. 

The metrical Smriti of Katyayana also, a production of 
the same epoch, could not have been composed, if  a Code 
precisely similar to the Manu-smriti had not then existed, 

introduc- 4. The same assertion holds good in the case of the 
tum to Introduction to the Narada-smriti, which may be referred 

to the 6th or 7th century A. D.* The author of this Intro
duction refers to an abstract made by Sumati, son of Bhrigu, 
of the original Code of Manu, in a way which shows clearly 
that he means the now existing version of the Code of $ 
Manu. He states it to he the version current in his own 
time.

Burmese 5. The Burmese law-books do not only profess to be 
law-books, ^aged on Code of Manu, but they have actually a great 

number of rules in common with that work. Thus the rules 
laid down in the Manusara, a Pali work, on the subjects 
of boundary disputes and of incompetent witnesses,

* agree very closely with the corresponding sections of the 
Code of Manu, and the Damathat, which is written in the 
Burmese language, has the eighteen titles of law, the  ̂
twelve kinds of sons, the three sorts of sureties, the 
privileges granted to the senior sons at the distribution 
of the patrimony, and other characteristic rules in common 
with the Code of Manu.2 The Burmese law-books cannot 
be modern works, as all the successive dynasties of Burma, 
and of Arracan, Pegu, &c., are said to have governed their 
people in accordance with the Laws of Manu, and to have 
promulgated Codes founded on them. The^Si&nicse Laws 
are, in their turn, derived from the Damathat of Burmah. 
The Rev. Dr. Fiihrer refers the composition of the earliest 
law-books of Burmah to the 3rd century A .D .

The Mana- 5. Several of those references to the utterances of 
vas' Manu, which are found in Yedic works, may be actually 

_____ ________ a _ <r_____ ■ ______IH_________ ,. .... i_
1 The Introduction to the Narada-smriti can hardly be as old as the 

body o f the work (see the Preface to my English version, p. v). Still it 
must be allowed a considerable antiquity, as Medhatithi quotes it as the 
genuine production o f Narada. He says (Gloss on Manu, I. 58). “ Narada 
states as follows : That book consisting of a hundred thousand (9lokas) 
was composed by Prajifpati. It  has been successively shortened by Manu 
and his successors.”  This, though no verbatim quotation of the Introduc
tion to Narada, shows that Medhatithi was perfectly acquainted with its 
contents. As to the original version o f the Introduction to Narada, see 
Lecture III.

a. See Rost, On the Manusara, in the 1st vol. o f the Indische Studien ; 
Damathat, pp. 69, 96, 275, 314.
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traced to the Code of Manu. Thus no other writer than A ectore 
Manu is quoted as an authority in the Gautama-smriti n - 

j  1 *)’ t1ie ear^ esfc work of the Dharmasutra period, * 
and the rule here attributed to Manu may be found in 
h is ' Code (XI. 90— 9 2 ; 104— 105). A  particularly large 
number of quotations from a Smriti attributed to Manu 
(Manavam) and actually traceable to the existing Code of 
Manu, occurs in Vasishtha’s Dharmasutra; and this work 

> has moreover 39 verses in common with the Code of Manu, 
which are not marked as quotations.1 Among the quota

tio n s, one is in mixed prose and verse. This is a very 
important circumstance, as it proves that a Manava Dhar
masutra has actually existed. It  has been possible even 
to make a guess as to the particular Vedic Sshool in which 
this Dharmasutra may "be supposed to have originated. •
Indian tradition records the existence of a Vedic School 
studying the Black Yajurveda, which was called the Mana- 
vas or Maitrayaniya Manavas. It was natural to suppose, 
therefore, that the Code of Manu, Manava Dharmaijastra in 
Sanskrit, owes its name to, and has been prepai'ecPfrom, 
the Dharmasutra of the Manavas. The credit of this 
hypothesis, which has long been the received one, has been 
somewhat shaken owing ,to the receut recovery of the 
principal works of the Maitrayaniya Manava School. None 
of these works shows the slightest resemblance, in point 
of style or contents, with the Code of Manu.2 The examin
ation of the works produced in the Manava Maitrayaniya 
School has, however, disclosed another important fact, viz., 
their close f^sr.vaction with the coinpositions of the Kathas, 
another ancient school studying the Black Yajurveda.
A s the Vishnu-smriti appears to be a recast of the ancient* 
Dharmasutra of the Katha School, and as the Code of Manu 
has a great deal in common with the Vishnu-smriti, the 
existence of a connection, whether direct or mediate, of the 
Code of Manu with the Vedic Schools studying the Black 
Yajurveda is far from improbable.3

6. The close connection between the Code of Manu and Sources of 
the Dharmasutras generally becomes apparent at a mere Wanu- 
glance at the references to the parallel passages from the

1 See Biihler, Sacred Books. X IV , pp. xviii, xx ; West & Biihler, 45.
2 See the author’s paper oh the Kathaka and Vishnu Sutras, in the 

Transact, o f the R. Bav. Acad, o f  Science, 1879, and P. von Bradke, l.c.
8 See Sacred Books, In trod, to vol. vii.
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Lecture Ĉode of Manu, which may be found in the recently pub- 
|I- lished translations of the Dliarmasutras. The Vishnu-sutra, 

e.g., seems to have furnished in many cases the very Sutras 
which the compiler of the Code of Manu has versified, 
though in other cases, e. g.y in regard to the exclusion of 
women from inheritance, the rules of Manu are more 
archaic than the corresponding Laws of Vishnu. Practi
cally speaking, as much of Manu’s Laws as may be traced 
to the existing writings of the Sutra period, and a great 
deal more which appears to have been derived from Sutras 
now lost, is very old. The remainder has been added by - 
the author of the metrical version and by subsequent 
writers, to whose activity the numerous conflicting state
ments to be found in the Code of Manu must be considered 

> due. It i3, however, curious to note that some of those
passages even which have been viewed as exhibiting abso
lutely certain marks of recent composition, can now be 
proved to possess considerable, antiquity. Thus the prohi
bition of the ^iyoga, which follows immediately on a 
number of detailed rules regarding its performance, has 
obviously been tacked on to the latter at a time when the 
practice of Niyoga had fallen into disuse. Nevertheless, it 
must have formed part of the Code of Manu already in the 
6th century A.D.* or earlier, as it is referred to in the 
metrical Smriti of Brihaspati.

Yijna- The Smriti of Yajnavalkya,1 though less celebrated than 
vaikya. ^  Q0(j e 0f  Manu, has exercised an immense influence on 

the modern development of Indian Law, through the 
medium of the Mitaksltara and other Commsre&^es ° f  tfclf 
Yajnavalkya-smriti. ♦It was however not a fortuitous 
circumstance that such eminent men as Vijnane9vara and 
Apararka selected this particular Smriti as the basis of 
their systematic works on Indian Law. It appears, on the 
contrary, that the preference* shown by those writers to 
the Yajnavalkya-.smffti over the reputed, but somewhat 
obsolete composition of Manu, was due to its agreement 
with the actual usage of their own time. The fact that 
the laws promulgated by Yajnavalkya have, on the whole, 
a less archaic appearance than the analogous rules of Manu 
may be easily established by looking up the marginal

1 An English translation o f this work, together with the original text, 
has been recently published in Y. N. Mandlik’s Hindu Law.
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references in Professor Stenzler s edition of Yajnavalkya.lf Lecture 
JNeyertheless, the connection of the Yajnavalkya-smriti IL 
with the White Yajurveda appears very clearly, and the ' 
extreme laconism and pregnancy of its style may be 
viewed as a remnant of the Sutra period.1 2 A  very consi
derable portion of the subject-matter contained in this 
work is traceable to the Sutra works of the Black Yajur
veda, especially to the Vishnu-smriti and to the Manava 
Grihya-sutra,3 but it is impossible to ascertain whether 
they have been derived from this source mediately or 

• immediately. The original Sutras certainly have not only 
been versified, but considerably altered by the compiler 
of the Yajnavalkya-smriti. Thus Vishnu (V. 9, 122, 123), 
speaks of the punishment * ordained for forgery. An  
analogous rule may be found in the Yajnavalkya-smriti 
(II . 240* 241), but the author “of the latter work extends 
this rule to a case not provided for by his predecessor, viz., 
the forgery of coined money, Nanaka. The term Nanaka 
has a decidedly modern appearance, nor is coined r$oney 
ever referred to in the ancient Smritis. Other supposed 
marks of recent composition of the work under notice, 
such as the astronomical and astrological views of its 
author, the references to a heretical sect, which has been 
identified with the Buddhists, the frequent allusions to 
writing and written evidence, &c., have little or no weight 
by themselves; hut viewing them collectively, their 
importance . in fixing the date of the Yajnavalkya-smriti 

. cannot be denied. The highly systematic arrangement of 
the law, religious and secular, in the Yajnavalkya- 
smriti, affords evidence in the same direction. Altogether 
the composition of the metrical Smriti of Yajnavalkya 
cannot be referred to an earlier date than the first cen
turies A. D.

The Narada-smriti is the only work of its kind, in Narada. 
which Civil Law is treated by itself without any admixture 
o f rules relating to rites of worship, penances and other 
religious matters. A t  the same time, Civil Law and Legal

1 See, too. Professor Stenzler’s Preface to his Yajnav&lkya, and his paper 
on Indian Ordeals (9 vol. o f  the Jo urn. Germ. Orient. Soc.) ; E. W. Hop
kins’s book, “ The mutual relations of the four castes according to the 
Manava Dharmagastra,”  188T ; post, Lectures IY —XII.

2 West and Biihler, 44.*
3 See Sacred Books, VII. Introduction, and Dr. von Bradke’s paper

above referred to. •
4



Lecture Procedure is seen in a far more advanced state of progress 
in the Narada-smriti than in any of the Smritis previously 
noticed. These circumstances, while rendering the Narada- 
smriti peculiarly attractive and interesting to the student 
of Indian law, show that it could hardly be a modernized 
Dharmasutra, and stamp it as the production of a compa
ratively recent age. Other internal and circumstantial 
evidence helping to determine the date of this- Smriti has 
been collected in the Introduction to m y English version of 
the Institutes of Narada, the result being that the composi
tion of this work has to be placed in the 5th or 6th . 

. century A. D. The recently discovered fragment of 
another version of the Narada-smriti, different from the 
current one, will be discussed in the next Lecture, together 
with other Smriti fragments and with the minor Smritis.

4 ,  1
■*
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LECTURE III,
• NEW MATERIALS FOR A ‘ HISTORICAL STUDY OF HINDU

LAW. •

----»I H l«*

3 .— TH*E M IN O R  S M R IT IS  A N D  T H E  S M R IT I
F R A G M E N T S .

Number of the Smritis— Minor Smritis— Works in the Sutra style — Metrical 
Smritis— Harita— Sectarian works — Lost works on Civil Law—The 
recently discovered fragment of Narada— Date of the Narada ĵmriti — 
Introduction to Narada — The quotations — The lost Smritis — Fragments 
of Dharmasutras — Harita, — Cankhalikhita. — Cankha, — U9anas and 
Paithinasi — Brihaspati and Katvayana — Brihaspati —Katyayana— Com
parison of these two authors with Yajnavalkya and Narada — Fragments 
of minor works— %  Independent works — Vvasa — Devala —Pitamaha — 
Miscellaneous fragments— 2. The several redactions of divers Smritis —
3. Metrical fragments attributed to the authors of Dbarmasturas and to Manu 
and Yajnavalkya— 4. Anonymous texts—Date of the Metrical Smriti 
fragments —Legal rules in the Sanskrit play Mricchakatika — Importance 
of the Smriti fragments.

Number of
T h e  important Smriti works noticed in the last Lecture tUe Smritls 

repyesent^nerely a few select specimens picked out of the 
vast and almost immense field of Smriti literature. The 
Introductions to the Yajnavalkya and Para^ara Smritis name 
twenty teachers of the Sacred Law. A  well-known metrical 
Smriti, the Chaturvim9ati-smriti, owes its name to its being 
based oh the teaching of the twenty-f$ui;earlier authors who 
are enumerated in the Introduction to that work, and 
another metrical Smriti is similarly called the Shattrim- 
(janmata as recording a the opinions of 36 authors.” The 
figure 36 represents the number of the Smritis according 
to the now current tradition, which distinguishes between 
eighteen Smritis and 18 Upa-§mritis or secondary Smritis.
The same statement occurs in some of the Smritis them
selves, notably in the Paithinasi and Angiras-smritis,1 and in

* Hemadri, Danakhanda, pp. 527— 529.

§
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Lecture the Padma Purana. The Smriti attributed to Yriddha 
Gautama enumerates 56 or 57 teachers of the Law.1 N&nda- 
pandita, in the Vaijayanti (L X X X III . 8), gives 57 as 
the number of the Smritis. The same figure is given in 
Miti^migra’s YIramitrodaya, where it is received by add
ing 21 other Sm ritis” to the 18 principal and 18 second
ary Smritis.2 An examination of the Indian Libraries, 
as well as of the quotations contained in the Digests and 
Commentaries, has shown that, in reality, the number o f  
Smriti works must have been far greater even than this, 
and must have amounted to far more than a hundred, includ- ' 
ing the several recensions which appear to have existed o f  
each work.3 I c will first offer some remarks on the works 
that have been preserved complete in MS., and then pass 
on to those Smritis of which we possess fragments only.

Snirki ^  number of minor complete Smritis has been printed in 
Calcutta in Pandit Jibananda’s collection of 27 Smritis,4 
and a great many others have been accessible to me in  
M SS.  ̂ A  careful perusal of all these works has made me 
inclined to assent to the judgment passed on these Smritis 
long ago by Professor Max Muller, after he had read 
the then accessible works of this class, to the effect that 
they are utterly worthless. They certainly possess hardly 
any value to the student of law, as with a very few excep
tions concerning chiefly the Law of Marriage and Adoption, 
the whole subject of Civil Law is not even touched in them.5 

^Workp in Some of these works,••euch as the Smritis attributed to 
8tjie.UCra -A-kri,6 Brahaspati,7 Budha, Brihat, or Vriddha, Cankha, K a- 

§yapa, Kanvayana, Ucjanas and Catatapa,8 are%;rrittep in 
mixed prose and verse or entirely * in prose. But part of

1 Jibananda’s Dharmashastrasangraha, L  pp; 498-499 ; Weber, Ind. 
Streifen, III, p. 613.

| Mandlik, p. xiy. c «
8 For a comprehensive list o f these.works. see West & BiihJer. 27-28.
4 Nineteen of these had been printed before in Calcutta, in Bhavani- 

charana’s Collection.
5 See the author’s paper on the Smriti texts in Dr. Haug’s Collection o f

MSS., Journ. Germ. O. S. for 1877. These texts are for the most part 
identical with those Sjnritis which exist in the Elphinstone College Col
lection o f MSS., Bombay, and have since been noticed in Y. N. Mandlik’s 
recent work on Hindu Law. •

6 A recension in nine Adhyayas, four o f which are almost entirely in 
prose (Cod. Haug 127). See Op. cit., and Mandlik, pp. 276-77.
# 7 -A- prose recension in the R. As. Society’s Library, London. I know 
it from a transcript made by Dr. Fiihrer and kindly communicated to me.

# See Loc. cit., 128 ; Mandlik, p. 325.

#
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MINOR SMRITIS. 530
t?hese works contain distinct indications of having beeil Lecture 
composed or remodelled in recent times, and the rest are IIIj 
at best extracts from lost Dharmasutras.1 Thus the prose 
Smriti attributed to Brihaspati seems to be of sectarian 
origin. The fourth chapter of the LJ^anas-smriti contains 
several prose rules on the consequences of a marriage union 
with a Cudra woman, which may perhaps be viewed as the 
source of the corresponding Cloka of Manu (III. 16).

*In  the same work,' however, Vasishtha is quoted as an 
authority for the statement that a Brahman may take 

9 wives of any of the four castes, while exactly the reverse 
o f this doctrine is t a u g h t  in the genuine Dharmasutra of 
Vasishtha. Budha is hardly ever quoted as an authority 
in the later compilations on law. The other authors are 
cited a great deal, but very few of the numerous law-texts »
quoted of these authors can be traced in the Smritis 
passing under their names, excepting perhaps the Smriti 
attributed to Cankha, in which nearly all the verses, 
though not the Sutras quoted of that author, can be actual
ly  found.2 The prose texts of Baudhayana on AdSption, 
which are sometimes quoted, are taken from a Sutra 
work, but not from a Dharmasutra. They are contained 
in a supplement (Pari^shta) tacked on to Baudhay ana’s 
Grihyasutra.3

The great majority of the minor Smritis consist of Metnca 
Anushtubh Clokas, interspersed in some cases with verses Smr,tls* 
composed indifferent metres. Some of these works, e. g. the 
Caunaka,4 Para<jara and Daksha Smritis, cannot be altoge
ther recent productions, because they actually exhibit 
neatly all those passages which are quoted from them in the 

' t authoritative Digests. But the Para^ara-smriti certainly 
cannot be an ancient work either, as it styles itself a 
production of the present (Kali) age of sin, which has 
been preceded in three former ages of the world by 
the Law s^of Manu, Gautama and ®Cankhalikhita. The 
great Pallujara (Brihat Paraxjara) is an even more mo
dern work than the Paraxjara-smriti, also called Laghu- 
Para(jara, “ the short Paraxjara.” It appears to be,^like#  
other works, designed by the epithet Brihat “ great, an 
enlarged version of some older work of the same class.
Amono- the 111 Clokas of which one of the divers Harlta- Hanta.

. p

1 West & Biihler, 36. * 2 4°.
5 See Sacred Books, XIV . 334-336. . 4 West & Buliler, ol

#
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Lecture Smritis1 consists, there are some (61-64, 107-111) treating 
HI* of the Law  of Inheritance. One of these is quoted from 

Harita in such an early work as the Mitakshara ;2 all the 
others except one are, variously attributed to Vyasa, 
Yajnavalkya, U§anas, N&rada in the Digests, or quoted 
without naming the source. I t  appears, therefore, that * 
they were originally common to the H&rita-smriti and 
other Smritis, and that this Harlta-smriti, insignificant and 
abrupt as it is, is probably an old composition. A  number® 

Sectarian of other Smritis bear evident marks o f having been com- 
Works. posed for sectarian purposes, and must be quite recent 

productions therefore. Am ong the compositions of this 
kind, as noticed by Dr. Biihler, it is necessary to include 
further the ample Smriti attributed to Vriddha Gau
tama,3 and perhaps some other works. The numerous 

Lost work texts on all parts of the law, and especially on Civil Law, 
on Civil which are attributed to Vyasa, Brihaspati, U^anas, Yama, 

Atri, Angiras, Prajapati, Devala, Cankhalikhita and other 
authors, in the authoritative Digests and Commentaries, 
cannot be found in the metrical Smritis now passing under 
their names. The student of Hindu Law, whom the study 
of the Mitakshara and Dayabhaga has made thoroughly 
familiar with the names of Brihaspati, Vyasa and t h e . 
rest as belonging to eminent authorities on law, cannot but 
feel grievously disappointed on becoming acquainted with 
the uninteresting treatises on penance, religious rites, pious 
gifts and other religious subjects which now pass under 
the names of these aiftlTors.

T,te In turning now to the Smriti fragments, I  m a^ begin by
discovered stating that they are vastly superior in importance to 'any 
fragment 0f  the works hitherto noticed in this Lecture. The large^ 
of Narada. fragment recently discovered by Professor Biihler o f a!* 

different recension of the Narada-smriti than the one 
known before and translated by m yself has first to be 
considered. The importance of the ancient gloss of 
Asahaya, by which this version of Narada’s Code is accom
panied, has been pointed out in the first Lecture. The 

•  remote antiquity of this Commentary is an important, but 
by no means the. only, piece of evidence in favour of the 
superior authority of this recently discovered version,

1 This is another Harlta-smriti than the two Harltas printed in the 
Calcutta edition. See Jolly l.c. 129 ; Mandlik l.c. 288.

2 Mit. II. 1,37.
3 It has been printed in Jibananda’s Dharmashastrasangraha.

>
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ae far as it goes, as compared to the current version? Lectubb 
l) ntortunately, it is a mere fragment, and does not extend IIL

‘ I f S  than *? the middle o f the fifth head of dispute —  
(V. 19), where it breaks off abruptly, omitting entirely the
thirteen heads of dispute or titles of law that were to 
tollow. But those parts which have been preserved espe
cially the whole chapter on the Law of Evidence and the 
section on the mutual obligations of teacher and pupil, are 

•fer more ample than, and contain nearly twice as many 
Clokas as, the corresponding parts of the current version.

• Many of these Clokas may be traced in the oldest compi
lations on law, such as the Mitakshara, Smritiehandrika, 
etc., and must have belonged therefore to that version of 
the Narada-smritij which the authors of these mediaeval 
works had before them. Thus, a certain Cloka of Narada 
stating that a woman may dispose at pleasure of gifts 
received from a loving husband, excepting immoveables, is 
constantly quoted in the chapters on Inheritance in’ all 
authoritative Digests from the Mitakshara downwards ■ but 
as has been correctly stated by Colebrooke, it dfles not 
occur in the current version of the Narada-smriti. This 
Cloka is found word for word in the other version, in the 
chapter on Recovery of Debt.1 The result of a careful com
parison of both versions has been this, that the current 
version of the Narada-smriti stands to the recently dis
covered fragment in the relation of an abridgment.2 There 
can be no doubt of the genuineness of the current version, 
as nearly everything it contains occurs in the other ver-

• «
1 The current version (I. 3, 30) contains the first hemistich of this

A C loka, but the second hemistich has been replaoed by a different propo
s i t i o n .

2 Many other points, which speak in favour o f  this supposition, might 
be mentioned. Thus, according to the current version, a person to be 
tried by the fire ordeal shall step through seven circles with the red- 
hot iron ball in his hand. According to the #th«r version, the number of 
the circles ift eight, and the same reading is found in a quotation con
tained in the Viramitrodaya and other Digests. The whole treatment 
o f  the subject o f ordeals in the Digests is in a great measure based on 
texts quoted from the Narada-smriti. Few o f these texts can be traced* 
in the current version o f that work, but the great majority o f them is 
actually found in the other version. The distribution o f the Narada- 
smriti into chapters is far from clear in the current version. The other 
version shows the whole work to consist o f a general introduction on 
proceedings at law entitled Vyavahara-matrika and divided into two 
sections, and o f the ordinary eighteen heads o f dispute or titles o f law.
The first o f these, the Law of Debt, has been excessively lengthened by 
the introduction into it o f the whole Law o f  Evidence.
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Lectube ftion as well as far as ifc goes, And as upwards of half of the 
H I. 850 Clokas of which it consists are quoted in the Digests.
-----  On tlile other hand, should a complete manuscript of the ■

older version of the Narada-smriti, as we may term it, 
ever turn up (of which, unfortunately, there is very 
little hope), it may be expected to contain all those numer
ous texts on every part of Civil Law that are quoted in 
the Digests. This result is not without some practical 
importance, as it proves the authority of those texts of 
Narada on Inheritance which are quoted in the Digests 
without being traceable in  the current version of this 
work. The treatment of the Law of Inheritance in the 
lost part of the older version must have been very copious, 
as the chapter,, on Inheritance is said to have consisted of 
nineteen sections.1

Date of the The older version is important in this respect also that it
Narada- f,irmghftp some new data for determining the age of the 

Narada-smriti. Thus it contains a rule concerning forgery 
of precious objects, in which “ dinaras and other objects 
made »of g o ld ” are referred to.2 N ow , the word dluara 
is derived from the latin denarius, which could hardly 
have been introduced into India till several centuries A . D .3 
Further, the traditional eighteen titles of law are divided 
into a great number of smaller sections in this work. 
Thus the Law  of Debt has 25 divisions, the law concerning 
Boundary Disputes has 12, the Marriage Law  has 20, the 
Law of Inheritance has 19, the law regarding Robbery and 
other Violence tiA§ 12. The total number of these-divi
sions amounts to 132. The necessity of introducing them  
could not have been felt till the progress of Jurisprudance 
had outgrown the rude classification of an earlier age..^ 
Altogether, the older version of Narada exhibits even more™ 
evident marks of recent composition than the cuirent 
version, and can certainly not be referred to an earlier 
date than the fifth or sixth century A . D .

1 A ll these nineteen sections, however, as described in the Commentary, 
may be traced in the same order in the current version as well though 
each is treated very briefly.

8 See West & Buhler, 48. Though golden denarii were first coined in 
Home as early as 207 B. C., the change o f vowel from  e to i in the first 
syllable shows this term to have been imported into India by the Greeks 
in the time o f  the Emperors, when the pronunciation o f the Greek vowel 
7, had passed from  e into i.
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•It should also be mentioned that the introduction to •Lecture * 
Narada,which was first translated from the current ver- HI, 
smn in Sir W . Jones’s Preface to his translation of Manu — •
and has since been quoted very frequently on account '
of its bearing on the history of the Code of Manu, can Narada. 
now be studied in its authentic form in the older ver-

con^en ŝ may be summarized as follows: 1__
“ Manu composed an ample code treating of all possible 
subjects, human and divine, and consisting of 100,000 
Clokas, arranged in 1,080 chapters. This work he delivered 

#to Narada, who, for the convenience of mankind, reduced it 
to 12,000 Clokas. It was afterwards successively reduced 
to 8,000 and 4,000 Clokas by Markandaya and Sumati, tl»e 
son of Bhrigu. The original code is now. read by the 
gods only, but the abridgment made by Narada of the 
ninth chapter, treating of Civil Law, is preserved in the 
Narada-smriti.” The first Cloka of '•the original code, 
which is quoted, corresponds to the 5th and 6th Clokas of 
the Manu-smriti. Nevertheless, it is that version*which is 
here attributed to Sumati, the son of Bhrigu, which*must 
have been in the main identical with the now current version, 
the latter being attributed to Bhrigu and containing 2,685 
Clokas,— ie., not much less than the 4,000 of Sumati.
Whether this whole account, as far as it concerns Narada, is 
more than a fiction got up for the purpose of enhancing the 
authority of the Narada-smriti, appears very doubtful; but it 
is certainly interesting for the history of theManu-smriti.

Those Smriti fragments which will now be noticed have The quota- 
not been preserved complete in any one MS. each; b u t tions* 
they* may be put together from the*immense number of 
Quotations dispersed throughout the Digests and Commen
taries. In order to give you an adequate idea of the extent 
and importance of these quotations, I may mention that 
they include about 200 Clokas from Brihaspati, and as many 
from Katyayana, on the Law of Inheritance alone. The 
Yajnavalkya-smriti, which has acquired so much celebrity, 
has not more than 36 Clokas on the subject of Inheritance.

I  ----------------------- j------------------------------------------------------------------------- -—
1 The correctness o f  the above translation is •vouched for by the 

Commentary o f Asahaya. Professor Weber, in a Review of the author’s 
translation o f the Narada-smriti (see Ind. Streifen III, 491-494), takes the 
Narada-smriti to be described as an extract from Bhrigu’s recension of 
Manu. But this view, though admissible with regard to the current 
version o f Narada, cannot be. upheld with reference to the more copious 
version now discovered.
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Lecturi?  Most other parts of the law appear to have been treated 
in . with equal detail in the lost Smritis o f Brihaspati and 

Katyayana, and many other lost Smritis are. quoted a 
great deal now on this and then on that subject. After 
having collected all quotations of this kind as far as they 
relate to Civil Law, from as many Commentaries and Digests 
as I  could get hold of, I  may say that these quotations do 
not only give a very good general idea of th e . nature and 
contents of the lost Smritis, but are so extensive as to 
enable one to reconstruct large sections of these works in 
their entirety. This is notably the case as regards the Law^ 
of Inheritance; and even the order in which the texts 
must have followed one another in the lost originals can 
be ascertained*to a certain extent by observing the arrange- 

• ment followed in the completely preserved works, and
putting together the long continuous passages that are 
sometimes quoted.* The variation of reading is, o f course, 
considerable; but in most cases the difference is merely 
verbal, and does not affect the sense at all or very little.

The lost A  dumber of Smriti texts are quoted without their
Smritis. authors being named, and several other texts are attributed 

to some one author in one place, and to a different author 
in another place. This uncertainty was apparently caused 
by the early loss of these Smritis. It  is highly probable 
that none but the earliest Commentators and Digest-writers 
possessed complete copies of them, and that the later 
writers were content to make second-hand quotations. 
This, with some of them, is an avowed practice. Thus 
Kamalakara, in the Vivadatandava, when quoting a text of 
the Brihaspati, Devala, Prajapati, Katyayana or other®now 
lost Smritis, adds very commonly that the text in question 
has been taken by him from the Kalpataru, Madanaratna, 
Parijata, Apararka or some other noted Digest. H e seldom 
or never makes a remark of this kind in the case of such 
works as the Manu, ©Yajnavalkya or Gautama Smritis, and 
it may be inferred from this that, in his time, i.e. in the 
17th century, just as now-a-days, the latter works existed 
in M SS., but not the former. Moreover, an examination of ^  
the various readings in the quotations shows, that all the 
writers of one province generally follow the same reading' 
and that the modern writers beginning with the 15t.h and 
1 6th centuries or so quote few texts that cannot be traced 
to some earlier Digest or Commentary. This goes far to 
show that these writers, as a rule, did not consult the

c>

I
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Smritis at all,1 bubrnerely the standard Commentaries and I ectdm 
D igests, and accounts thus for the gradual loss of nearly all EEL 
those works, which were not accompanied by an authori- — ■
tative Commentary. It  is .not altogether impossible that a 
complete copy of the Brihaspati, Katyayana or some other 
lost bmriti may hereafter be discovered in a forgotten nook 
ot an Indian Library, just as a complete copy of Vasishthas 
Lharmasutra and the fragment of the older Narada-smriti 
has not turned up till quite recently. But it is more pro
bable that the Smritis of Katyayana, Brihaspati and the 

.rest had been embodied so completely in the early Digests, 
that they gradually ceased to be studied, and even to be 
copied, as independent works.

Turning from these general remarks2 to  those among Fragments 
the lost Smritis that are specially important for Civil Law, of/Dharma- , 
I  will first notice those works which, judging from the 8 tras* 
fragments, were written in prose or irf mixed prose and 
verse, and may therefore be referred among the earliest class 
o f law-books, the Dharmasutras. Such works are the 
Harita, Cankhalikhita, Catikha, U<janas and Paittflnasi 
Smritis. The claim of the Haritasmriti to the title of Harita. 
a Dharmasutra is supported by conclusive evidence of 
two other kinds. First, there is one prose,text attributed 
to Harita, in which “ the holy Mai tray ani” is referred 
to as an authority.3 This makes it probable that Harita 
was tl\e authoritative teacher of a school studying 
the Maitr&yani Cakha of the Yajurveda. Secondly, the 
prose texts attributed to Harita show the same archaic 
language and compact style as the Dharmasutras. Sonfe of 
the Glokas ascribed to Harita may ateo have belonged to 
his Dharmasutra, which cannot have been entirely in 
prose, as such an early work as the Dharmasutra of Vasish- 
tha quotes from a metrical Smriti of Harita. But the

• •
1 That they were consulted occasionally in important cases may be 

seen from a passage of the Mayukha (IV. 5, 10), where a certain text 
quoted from the KalLkapurana is said to possess no authority, because on

• looking it up in two or three MSS. o f that work it has not been found in 
them. However this observation is common to several Digest-writers, 
and they can hardly be supposed to have consulted the Kalikapqrana 
each independently of the rest.

2 It  may be observed here that the rather numerous and curious texts, 
which are quoted in the Sarasvativilasa but nowhere else, have not been

. extracted from that work, because their authenticity is more than 
doubtful.

3 Buhler, Sacred Books, XIV, p. xxi.
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Lf,ctur2 majority of the numerous Clokas attributed to Harlta 
III- iu.the Digests cannot have formed part of his Dh'armasutra, 

as they exhibit a full acquaintance with the technical 
terms used by the Indian jurists to denote the divers kinds 
of an answer in a judicial proceeding, with the mode of 
testing the disputed authenticity of a document, and other 

Cankha- such modern institutions. The prose texts attributed to 
hkima. Cankhalikhita are similar in character to those quoted of 

Marita, and some of these texts, appear to have been 
common to both authors. The few Clokas attributed to 
the former do not contain anything that could not h ave , 
occurred in any Dharmasutra, and m ay have belonged to 
the same work as the prose passages. W hat has been 

Cankha. said of Cankhalikhita applies equally to Cankha. Both  
authors^are frequently confounded. The few texts attri- 

u^anas and buted to Thjanas and Paithlnasi are likewise partly in prose 
Paithmasi. an(j  partly in vefse, but they are too scanty to admit of 

forming a definite estimate of the character of these two 
Smritis. Cankhalikhita quotes a prose rule of Utjanas, 
which is not found among the fragments of this author. 

Brihaspati A m o n g  the fragments of metrical Smritis, the texts 
yana. aty*~ attributed to Brihaspati and Katyayana occupy by far the 

most conspicuous place. Both authors are frequently con
founded in the quotations; they mutually quote one 
another, and agree so closely in their treatment of the law  
and in the m g of technical terms, that they may be 
supposed to have been quite or nearly contemporaneous.1 
A s for the date of these two authors, it is important to 
observe first of all the relation in which the Smritis 
composed by  them gtand to the Code of Manu.

„  .. .. Brihaspati propounds the maxim that any Smriti textiSrinasnati. . • . J- f, 1 . .. « - h / r  * ■ ‘ t t j .
m il it a t in g  against an enunciation ot Manu has no validity.
That this maxim refers to a work much like the now  
extant Manu-smriti is proved by many of the fragments 
attributed to Brihaspati,which show a thorough acquaintance 
with the contents of the Code of Manu. Several of these 
passages have the appearance of a Commentary on that 
work. Thus in discussing the means of recovering an 
outstanding debt, Manu makes use of several curious tech
nical terms ( Y l l l .  49). Brihaspati devotes one special 
explanatory Cloka to each of these terms in order. Brihas-

1 Dr. Burnell supposes that two different recensions existed o f both 
Katyayana and Brihaspati.

4 •
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paCi distinguishes substantially the same eighteen titles of Lecture 
law as Manu, though he distributes them into fourteen titles 111 • 
relating to property and four titles relating to the causing 
of injuries (Himsodbhavani), and adds an appendix treating 
of Sundries (PraJcirnalcam). One of the eighteen titles of 
law in the Code of Manu is called sale of a commodity by 
a person not its owner (Asvamin). The term Asvamin 
being somewhat uncommon is accurately defined in a Oloka 
of Brihaspati. In other places, not content .with the task 
of a mere Commentator, Brihaspati, by means of an ingenious 
method of interpretation, has explained away such rules in 
the Code of Manu as-wtre not in accordance with the prac
tice of his own age. The most instruetive instance of this 
kind occurs in three Clokas of Brihaspati on the subject 
of the Niyoga, i.e., the^custom of raising oflspring to a child
less widow. This custom, he says, is ordained and described 
by Manu, and again prohibited by the  ̂ same. This is 
because the Nigoya is no longer admissible now on ac
count of the successive deterioration of ‘mankind iu# the 
four ages* of the world. In the former ages, men weie 
eminently virtuous and wise, but in the present age of the 
world, their capacity is weak. Therefore the divers kinds 
of adoption which were practised by the ancient sages 
cannot be practised by the people of the present day.
On the subject of gambling, Brihaspati states correctly that 
it is forbidden by Manu (IX . 221-228), but permitted by  
others, in case a 'share of the profit be given to the 
Kino-. ’ H e endeavours to remove this contradiction by 
laving down the rule that gambling shall be practised under 
the superintendence of public officials 'for the purpose of 
detecting thieves. In speaking of certain objects declared 
indivisible by Manu, he goes the length of taxing Manu 
with error, though he does not refer to him by name, no 
doubt because he would not seem to differ from so high 
an authority. I  am referring to the six verses in which 
Brihaspati states his views regarding indivisible objects.
H e commences his exposition by stating that those w 10 
laid down the indivisibility of clothes and the rest have not 
decided properly. That the expression clothes and the 
rest” relates to the objects mentioned as indivisible by 
Manu (IX . 2 1 9 ) /is shown by the following 
Brihaspati discusses the other indivisible objects in the 
same order as they are enumerated by Manu. U»der 
these circumstances the tradition recorded in the bkanda

w
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Lecture purana,1 which makes Brihaspati the author of the third of 
I]I- four versions of the Code of Manu, acquires^some importance. 

It certainly deserves more credit than the statement con
tained in the same text that the second version of Manu is 
due to Narada. This m ay be seen by comparing, e. g., Neva
da's and Brihaspati’s versions of the eighteen titles of law. 
Narada differs considerably from Manu as to the names and 
arrangement of several titles, and subdivides them altogether 
into 132 sections. Brihaspati’s eighteen titles, as pointed 
out before, are substantially identical with Manu’s.

Katyayana. Katyayana’s texts also have in several cases the appear
ance of glosses on the now extant Manu-smriti. A  clear 
instance of this from the section on Inheritance is furnished 
by Katyayana s treatment of the Law of Stridhana. After 
giving an enumeration of the six kinds of Stridhana, 
which is word for word the same as M anus, he proceeds 
to explain them in several Clokas, and he adds some 
other Clokas intended to detine the meaning of other 
kind$ ot‘ Stridhana besides those six. One of these kinds—  
the gift subsequent to marriage— is specially mentioned in 
the Code of Manu ( I X . 195) as well, and this m ay be 
viewed as the reason w hy Brihaspati thought it necessary 
to explain the term. It is true, on the other hand, that 
certain statements which Brihaspati attributes to M anu  
do not occur in Jjis code, and are even directly opposed 
to his teaching. Thus, e. g., he quotes Manu or Bhrigu as 
the authority for the doctrine that the ordeal by  sacred 
libation shall be administered where effects* belonging to 
the family property aye suspected to have been concealed 
at the time of partition. The Code of Manu contains no 
rule of this kind, nor does it refer to any other ordeal 
except the water and fire ordeals. However this may  
be explained, whether as showing that Katyayana knew  
more than one vergion of the. Code of Manu, or that the 
Code of Manu ta s  been considerably altered since his 
epoch, or that he quoted from memory only, or in some 
other manner, a comparison of the rules of Manu and 
Katyayana on written documents, on the administration of 
ordeals, on the proprietary rights of females, on self-acquired 
property, in fact almost on every part of the law, shows that 
the latter author must be referred to a far later period in 
the history of Indian Law than the former. In some cases

1 See above, jp. 46.

V
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t )
Katy ay ana supplies explanations to difficult technical terms Lecture 
used by Brihaspati. Thus the latter refers occasionally to In * 
debts contracted from love or anger. Katyayana explains 
what sort of debts are referred to by these terms. In several 
other cases however Brihaspati in his turn is more 
explicit than Katyayana, and the composition of both 
works, as pointed out before, must belong very nearly to 
the same epoch.

As for their relation to the Yajnavalkya and Narada Compari- 
Smritis, it is quite clear that they must be posterior to 

•the former work. Thus in comparing Yajnavalkya’s rules authors 
on the Law of Strldhana with those of Manu on the_ _ _ _ vaiKya auu
one hand, and those of Katyayana on the other hand, Narada.. 
it will be found that Yajnavalkya’s treatment of this part 
of the law occupies an intermediate position between the 
extremely detailed rules of Katy ay ap ,̂ and the scanty . 
provisions of Manu. Both Katyayana and Brihaspati refer 
to several other kind of ordeals, besides the five sorts 
mentioned by Yajnavalkya. Brihaspati speaks o f , four 
and Katyayana of five sorts of sureties instead of the three 
sorts of Yajnavalkya. Both authors give a great many 
detailed provisions regarding every part of a Judicial 
Proceeding, of which the Yajnavalkya-smriti does not 
exhibit the slightest trace, etc. The case is not equally 
clear as regards the priority of the fragments of Brihaspati 

‘ and Katyayana to the Narada-smriti. The older version 
of that work in particular contains so many technical 
details on proceedings at law, which correspond precisely 
to Brihaspati’s and Katyayana’s ruleson the same subjects, 
that'it is necessary to refer its composition to nearly the 
same modern epoch. Moreover, the Narada-smriti agrees 
with these works in the use of the term Dinara. On the 
other side of the question, it may be argued that Brihaspati 
and Katyayana define the value of a Dinara ( =  1 Suvarna,) 
which shows that they are acquainted with its use as a coin, 
whereas Narada seems to refer to Dinaras used as orna
ments only.1 i There are some points, too, such as 6. g. the 
enumeration of twelve sorts of witnesses and of seven 
sorts of private and three sorts of royal documents b j 
Brihaspati, and the enumeration of a host of incompetent

1 West & Biihler, 47-48 ; Fiihrer, Lehre von den Schriften in Bnhas- 
pati’s Dharmagiistra. It may be mentioned in connection with this sub
ject that Brihaspati refers to the Persians by the name of Paragikas, 
which, term does not occur in earl$ Sanskrit Literature.
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Lecture sureties by Katyayana, in regard to which even the 
HI. older and more copious version of Narada cannot vie in 

completeness and systematic treatment with those two  
authors, who cannot be placed earlier than the 6th or 7th 
century, if  Ngtrada has been rightly'referred to the 5th 

Fragments or 6th century. The remaining Smritis which are quoted as 
works °r authorities on Civil Law may be divided into four classes, 

the first of which comprises the independent works of 
Vyasa, Devala, Pitamaha, Yama, Atri, PrajsLpati, Ka$yapa, 

i indepen- Bharadvaja, Rishya<jringa, Samvarta, Angiras, Prachetas, 
dent works. g ama?tu anc{ some I other authors. A ll these writers are 1

very much inferior in importance to Brihaspati and K atya
yana, and the fragments attributed to them are for the 
most part so scanty, that it is impossible to fix their dates 
with any thing amounting to precision.

Vyas Yyasa shows himself acquainted with most of those
technicalities, which had been introduced into Judicial Pro
cedure by the Schools of Law, and he occasionally  ̂goes 
even* beyond Narada, Katyayana and Brihaspati in 
detailed "treatment of this subject. Thus, e. g.y his rules 
on documents, especially on forged documents, are very  
minute. In the Law of Debt he enumerates seven sorts of 
sureties, i. e. two more than Katyayana, and three more 
than Brihaspati. In treating of Stridhana he mentions 
and defines the species of Stridhana, called Saudayika, and 
fixes the maximum amount of Stridhana to be given to a 
woman at two thousand Panas. Both rules occur in no 
other Smriti except Katyayana’s.

Devaia. Devala’s definition of the meaning and extent of  ̂ the 
term Stridhana is more wide than that of any other 
author. On the other hand, he assigns to the widow the 
last place in the order of heirs to one deceased without 
male issue, which is contrary to the ruling even of such 
comparatively early authors as Vishnu and Yajnavalkya. 

Pitamaha. Pitamaha is quoted as an authority particularly on the 
Law of Evidence, and no other author has left Rs such 
detailed descriptions of all the nine sorts of ordeals as he. 
Besides he refers to the eight parts of a Judicial Proceed
ing much in the same way as Narada, and mentions 22 law  
cases to be brought before the King, which appear to cor
respond to the eighteen old titles of law. H e also refers * 
to the Bhils and other low castes which are never men
tioned in the oldest law-books. |

Regarding the other writers of this class it is hardly safeo  o
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For the present to venture a more definite statement than Lecture 
this that they beldng more probably to the latest than to IIL 
the earlier phases in the growth o f ’Indian Law. Thus Misceilane- 
the Angiiv^-smriti ordains the performance of Satl, which ooa Frag- 
is also recommended in the Smritis of Vishnu, Brihaspati, menLS*
Vyasa, Harita and in some others, but in none of the oldest 
works.1 Bharadvaja speaks of two sorts of pledges that 
are not mentioned anywhere else. That the author of 
the Smriti-sangraha (Sangrahakara) cannot be an early 
writer is shown by the meaning of Sangraha, i.e. col

lection, this collection being no doubt made up of the 
sayings of earlier sages ; and this supposition is fully 
borne out by tlje contents of the fragments quoted from /  
the Sangraha.2

The works attributed to Vriddha or Brihan-Manu, V. or 2. The 
Brihad Yajnavalkya, V. or B. Vasishtha, V. or B. Vyasa, V. Sewai 
Gautama, V. Katyayana, V. or B. Brihaspati, Laghu and V. or 0f divers 
B. Harita, etc., are, by the addition of such epithets as these, Smritis. *- 
distinguished from Manu, Yajnavalkya, etc., themselves, It  
has been sometimes supposed that the addition of the epi
thet Vriddha “ old,” e. g.y to the name of Manu, proves that 
this 3 old Manu ” must have lived in an earlier epoch than 
the author of the Code of Manu. But an examination of the 
facts shows that no genuine historical tradition is embodied 
in these epithets. Thus the metrical Smriti of Vriddha Gau
tama. “  the old Gautama,” as published in Calcutta, is clearly 
a modern production, of sectarian origin, and separated by  
thousands of years from the Dharmasutra of Gautama. It  
differs likewise from that metrical Smriti of Vriddha 
Gautama, which is occasionally quoted*in the authoritative 
Digests, and this work also, though older than the one 
printed in Calcutta, must be more recent than the Dhar
masutra. Am ong the few Clokas attributed to V. or B.
Manu are three on the transport of commodities and the 
hire of vehicles, which are similar to the corresponding 
rules of Yajnavalkya and Narada, and show that the Law  
of Commerce and Trade must have been comparatively 
developed at the time of their composition. They also 
contain two words which have a modern appearance, the

1 See below, p. 80.
2 Thus the Sangraha contains some curious speculations about the 

nature o f Property and o f Inheritance. Several customs, the perform
ance o f which is enjoined in the other works, are declared obsolete in 
the Sangraha.
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Lecture noun bhata, Lire, and the verb bhatayati, he hires. Protes-
III. sor Max Muller has shown, in his recent Cambridge Lectures, 

that Vriddha-Manu was acquainted with that kind of Astro
logy whichseems to have been derived from a Greek source. 
W hat is even more significant, a verse of Vriddha-Manu, 
which is frequently quoted in the Digests, contains the rule 
that a chaste widow, who has no son, shall succeed to her hus
band. The Code of Manu, on the contrary, does not recognize 
the widow’s claim to the Inheritance in any case, and this is 
evidently the older opinion of the two, as will be shown in 
another Lecture. These facts tend to show that the author 
of the Vriddha-Manu-Smriti, whoever he may have been, 
was a recent writer. H e was acquainted probably with 
the Code of Manu, and chose that appellation in order to 
ensure to his production the authority ot a work composed 
by the first of legislators, while distinguishing it at the 
same time from th e . current version of the Code of Manu. 
It has been argued that the epithets Vriddha, Brihat, &c., 
may*have been coined in order to distinguish the several 
metrical redactions existing of each early Sutra work.1 It  
is, indeed, quite possible, and even probable, that several of 
these epithets did not spring up before the epoch of the 
Commentators. Such epithets as Brihat, “ great,” Laghu, 
“ small,” Cloka, “ metrical,” apply to works rather than to 
authors, and the two terms Brihat, “ great,” and Vriddha, 
“ old,” are frequently interchanged. But it is obvious 
that the opinion of the Commentators has very little weight 
for determinino^tbr age of any such composition, especially 
as the Commentators are very careless \in using these 
epithets, and are not even agreed about their meaning. 
Thus the Mitakshara (II. 1.-6), in quoting a passage from 
Vishnu’s Dharmasutra, denotes that author, or rather his 
work, Brihad-Vishnu, “ the great Vishnu,” probably in order 
to distinguish thi3 work from the metrical Smriti of 
Vishnu, which is "quoted in other parts of the Mitakshara. 
In other Commentaries, however, the author of the 
Dharmasutra is generally called Vishnu simply. The term 
Vriddha means “ old,” and is frequently used by the 
Commentators to denote. the date of an author. Some 
Commentators, however, are of opinion that such epithets 
as Vriddha, “ old,” imply different periods in the lives

1 See Dr. Rajendralala Mitra’s remarks, quoted in ltajkumar Sarvadhi- 
kari’s Lecbuffcs, 1G9 note.
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of the same authors. Under these circumstances we are Lecture 
left to ascertain the comparative age of the supposed several *IL 
recensions of each Smriti through internal evidence alone, 
and internal evidence certainly points to their being in 
reality entirely independent from each other, and com
posed at different times by different authors. The authors 
to whose name an epithet is added are, however, generally 
more recent than those without an epithet. In some 
cases, these names may never have belonged to com
plete works. Thus when the Smritichandrika, Vivada- 
tandava and other Digests attribute to Vridda-Yajnavalkya 
a verse which corresponds very nearly to a passage of the 
current version of Yajnavalkya (II. 149), it may be pre
sumed that it was precisely the existing slight difference 
of reading which caused them to qualify the name of 
Yajnavalkya in this case by adding th$. epithet Vriddha.
The number of quotations from Vriddha or Brihad Y ajna
valkya is so small that the former existence of a complete 
work attributed to that author is more than doubtful.)

3, Apastamba, Gautama, Vasishtha, Baudhayana and Metrical 
Vishnu are quoted as the writers of metrical texts not 
found in those works. This might be taken to prove to the 
that their Dharmasutras have not been preserved entire. of 
B at the thoroughly modern appearance of most of those sutraT* 
metrical passages renders it highly improbable that they 
should ever have formed part of a Dharmasutra. The 
limited number of Clokas which, though attributed to Manu And to 
and Yajnavalkya in some Digests, do not occur in the 
omritis composed by these authors, are either spurious, or vaikya. 
havelieen attributed to these authors Toy mistake.

4. The origin of the rather numerous texts, which are 4. Ano- 
quoted as Smritis without the names of their authors "Fmous 
being given, is difficult to determine. In some cases the 
author’s nanre _s missing in one Digest,^ but supplied in 
another. The loss of the author’s name might be equally 
attributed to carelesness in the other cases. But it is more 
probable that most of the anonymous Smritis represent 
sayings current in the more recent law-schools of India
and comparable to the law proverbs of other nations. As 
an instance of an anonymous Smriti exhibiting specially 
clear iparks of recent composition, I  may refer to the 
long text concerning obsolete laws, which has been trans- 
lated in the General Note to Sir W . Jones’s version of Manu.

The immense number and variety of the fragments
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Lecture noticed in this Lecture shows how vast the extent of Smriti 
H I. literature must have been, and how intensely its partial loss 

DateoFthe has be deplored by the student of Hindu Law. Schools 
metrical of law were spread, no doubt, over the whole Continent of 
talents Iftdia, and it is impossible to tell how much of the diver

sity of doctrine observable in the Smriti fragments has to 
be attributed to the different times, and how much to the 
different countries in which their authors may be supposed 
to have lived. Thus much however is certain, that the 
most recent metrical Smriti fragments even must be older 
than the 11th and 12th centuries in which most of* 
them are quoted as inspired writers by 'Y ijnane^ara and 
Apararka, and older for the most part even than the 8th 
or 9th century, in which many of them are quoted by  
Medhatithi.

in therules inferring Brihaspati and Katyayana to the 6th or 7th 
Sanskrit centuiy, as has been done before, these two writers are 
chakatika.” ma( ê nearly contemporary1 with the author of the well- 

known drama Mricchakatika, and as that drama contains 
a full description of a Judicial Proceeding, which is pro
bably pourtrayed from life, it is interesting to compare 
that description with the rules given by Brihaspati and 
Katyayana. One of the most curious features in the 
Judicial Proceeding described in the Mricchakatika, viz', 
this, that all the statements of the parties and witnesses 
are .written down on the floor by the scribe, corres
ponds actually to jth e  rules of Brihaspati, Katyayana 
and Vyasa oif^tnb subject. Thus it is ordained by  
Brihaspati that the Judge shall cause the plaint to be 
written2 and re-written on the floor, till everything in 
it is quite clear, and though he refers to other modes of 
committing the depositions of the parties and witnesses 
to writing besides this, .it appears to have been a very 
common proceeding to use the floor of the judgment-hall 
for that purpose. The Judge in the Mricchakatika is 
assisted by the chief of a guild of merchants, by a 
scribe and by a beadle.. Katyayana says that a few vir
tuous merchants shall be present at every Judicial assembly. 
Brihaspati, Narada and others name the scribe and the

1 This drama must have been composed “before the time o f King 
Crlharsha, 600 A.D., but it is probably not much older.

2 In the law-suit described in the well-known farce Dhurtasamagama,
the plaint is likewise writtep on the floor (HT^t See
Fiihrer, Lehre von den Schriften, p. 30.
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beadle among the eight or ten regular members of a Lecture 
Court. 1 he sentence passed by the Judges in the Mric- HI.
chakatika is supported by them with a quotation from -----
the Code of Manu, to the effect that a Brahman is not 
liable to capital punishment, and can only be banished, 
taking with him his entire property. This rule is actually 
found in the Code of Manu (IX . 241), and as for the con
sultation of that work by the Judges, it has been shown 
in the last Lecture that Brihaspati ordains the law-book 
to be consulted in every Judicial p r*  eeding. The 

•Mricchakatika enumerates the qualities required in a 
Judge, among .which a thorough knowledge of the law
books ranks first. Similar statements may be found in 
most Smritis. Charudatta, the hero of the Mricchakatika, 
after having been innocently sentenced to death, complains 
that none of the customary ordeals ,by poison, water, 
balance, or file has been administered to him. Katyayana 
and Brihaspati, as well as Yajnavalkya, Narada and others, 
describe the mode of performing these and other ordeals. 
Katyayana says, moreover, that an ordeal must be admi
nistered to any one, who by its performance wishes to 
clear himself from suspicion, and Yajnavalkya states 
(II. 96, 99) that an ordeal shall be performed in all heavy 
cases.

I  have dwelt thus long on these analogies between import- 
one of the most celebrated Sanskrit plays and the teaqliing “ rsmriti 
of the later Smritis, because they contain most valuable fragments! 
evidence in favour of the practical character of these 
works. It  has been seen in the first Lecture that the 
Commentaries and Digests, which form the basis of the 
modern law of India, are by no means free from unpro
fitable speculations and learned pedantry. Besides, the 
task of reconciling all the discordant texts of the Smriti- 
writers musfrl w e been simply appalling. It is important to 
notice that, in acquitting themselves of £his task, the later 
jurists have generally stuck to the rules embodied in the 
more recent Smritis, such as the works of Brihaspati and 
Katyayana. This circumstance furnishes a further argu
ment in favour of the practical value of the Commentaries 
and Digests Compiled by them.

SMRITI FRAGMENTS. gg



^LECTURE IV.
THE HINDU FAM ILY SYSTEM ACCORDING TO THE SMRITIS,

Comparative Jurisprudence — The Orientalist’s task— Division of the subject — 
Religious character of marriage in India — Marriage a necessity — Wedding 
customs not mentioned in the Smritis — Reasons to account for this circum
stance— The eight morriage forms, formerly six, originally three — Origin 
of the more recent forms — Baudhayana on marriage — Informal marriage^— 
Marriage by purchase — The legal position of women — The damsel — The 
wife — The widow— References to Sati — The position of women in Indian 
fi<j|ion — The truth about Sati— Proprietary rights— The joint-family — 
Position of the father— Position of the mother— Special dignity attaching 
to her — Gradual restriction of the father’s power— What was left of it — 
Right of primogeniture — Position of the manager — Mode of enjoyment of 
common property.

Compara- I n  this Lecture I  propose to discuss some of the leading 
tlnidenoe” features of the early family law of India. The constitution 

of the family and the collective forms of property in India 
have been receiving a considerable amount of attention 
lately from a iwamb 1- of eminent writers in different parts 
of Europe, who, from the high pinnacle of Comparative 
Jurisprudence, have been looking out carefully fdr all 
vestiges anywhere to be detected of that earlier stratum of 
legal institutions on* which the social system of modern 
Europe has been raised. The results of their researches 
have in their turn contributed a great deal towards a right 
appreciation of tne growth and origin of a number of legal 
rules in the Indian law-books, which, but for the torch
light of Comparative Jurisprudence, might have retained 
their strange and perplexing appearance to the last. By- 
comparing with the Indian* Law the institutions exhibited 
in the ancient legislations of Europe and preserved among 
some of the Slavonic tribes down to the present day, it has 
become possible to point out the connecting links between 
institutions^ even so widely different as those of modern 
India on the one hand, and modem England on the other

I



h&nd. It  is not my intention to expatiate on this theme. Lectube 
Thanks to the researches of Sir H . Maine and others, the IV- 
common possession by the Aryan nations of a number of I 
ancient customs and legal rules has become a truism. The 
task of the Orientalist lies in a different direction. His is task* 
the historical, and not the comparative method of study.
Let Comparative Jurisprudence trace the remote beginnings 
o f the modern institutions of India. It remains for the 
Historian and Orientalist to investigate the series of gradual 
changes which have transformed the earliest recorded laws 

• into the rules prevalent in the present day, and to examine 
the vast detail of the legal history of India.

The general pfinciples of the early Indian family law may Division 
be classed under three heads: 1, marriage laWs and the legal ^  
position of w o m e n 2, the relations between male relatives 8U Jec' •
in the ascending and descending lines: 3, the rights and 
duties of male collateral relatives.

Marriage, according to the old Sanskrit law-books, is not Religious 
a mere social contract, but a strictly religious institution, ^ rrr̂cterof 
to which the famous definition of marriage in Roman Law m India? 
is fully applicable. I t  is, indeed, as in ancient Rome, an 
association for life, and productive of a full partnership, 
both in human and divine rights and duties.1 Thus it is 
stated by Apastamba (II. 10, 27, 1) that the connection (of 
husband and wife), takes place through the law. The wife 
is not merely her husband’s helpmate in all worldly affairs, 
but she assists him in the performance of the regular 
sacrifices, and helps him to gain heaven. A  legitimate 
wife is therefore called Dharmapatnl, i.e., as the Commen- 
tatofs explain, Dharmartham patnl,— & wife married for the 
fulfilment of the Sacred Law. An English writer (Grady) 
designs the Law of Marriage as “ the great point to which 
all Hindu Law converges.” It is certainly not too much to 
say that M $r !age is the one decisive event in the life of a 
Hindu woman. N o other of the Ifldi&n Sanskaras or 
sacraments than the marriage ceremony can be performed 
for a woman, but the performance of this ceremony for 
her is obligatory.

Nothing, ipdeed, is better capable of characterizing the Marriage 
religious sanctity attributed to marriage in the H in d u neceŝ  
law-books, than the rule that neither any man nor any

1 Nuptiaa sunt conjunctio maris et feminas efc consortium omnis vitas; 
divini et humani juris communicatio.
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Lecture woman must remain unmarried. In order to insure the 
Iv - strict observation of this rule, even after the death of the 

father, on whom the duty to provide for his sons in mar
riage devolves in the first place, it is ordained that in such 
cases the expenses of the marriage and other customary 
ceremonies have to be defrayed by the brothers.1 As 
regards the marriage of females, the ruling of the Indian 
Legislators is even more explicit. They enumerate a whole 
series of Kanyapradah, i.e., persons, on whom it is incum
bent each, pu failure of the preceding one in order, to give 
a maiden in marriage. Manu (V. 15 1), it is true, names 
the father and* brother alone, the brother requiring the 
paternal assent for giving away a sister; and Samvarta states 
that a mother, father or eldest brother, who have failed to 
give a grown-up girl in marriage, shall go to hell.2 Yyasa, 
however, refers to. the ^father, fathers father, brothers, 
paternal uncles, relatives (Jnati) and the mother in succes
sion,3 and analogous enumerations are given in other 
Smritis. According to Kamadeva and Narada, the King is 
to give a maiden away on failure of relatives.4 The rules 
of Yajnavalkya, Vishnu, and Narada, on the subject of 
guardianship over a maiden, which differ slightly inter se, 
have become the foundation of the modern law and of the 
difference of opinion which exists in reference to this 
subject between the Bengal writers on the one hand, and 
all the other writers on the other hand.6 The custom of 
child-marriages evidently was as universal in ancient times 
as it is now. i

Wedding The sanctity of the marriage tie is further illustrated 
cus oms. i the numerous rites which are held essential fn a 

wedding ceremony. Many curious details about the 
ancient marriage rites may be found in the Grihyasutras,6 
and the complete publication of these valuable records of 
the past social life of India, which is a great desideratum 
of science, would throw much new light on the history of 
the marriage ceremonies in India. W hat has hitherto come 
to light of these works has been sufficient to prove the 
existence of a surprising similitude between the old wed-  ̂

______________ * * *_________ *

1 Narada, X III. 83, 34.
2 See Pandit Jibananda’s Dharmashastrasangraha, I, p. 590, # . 67.
3 Ibid, II. 325,91. 6.' *
4 Ind. Studien, V. 310 ; Narada, X II. 22. 23.
8 See Dr. G*. U. Banerjee, Hindu Law of Marriage and Stridhan, 47.
• Ibid, 98—99,237—274.
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ACCORDING TO TIfE SMRITIS. 7 3
Hi I

clfng customs of India and the corresponding usages of* Lecture 
other Aryan nations.1 . IV.

The Smritis contain little or nothing about the marriage 
ceremonies, except occasional references to the ceremonies mentioned 
of Pani grab ana, or acceptance of the bride’s hand, and'of *n 
SaptapadI, or walking of the seven steps, as also to the Sm?ltI8, 
Mantras to be recited on these occasions. Instead , of this, 
most Smritis enumerate and describe eight forms of mar
riage, five of which are absolutely equivalent to purchase 
(of two kinds), forcible abduction, rape, and illicit connec

t i o n  without parental consent. From this it has been Reasons to 
sometimes inferred that the performance of certain cere-account for 
monies, or indeed, of any ceremony, is not necessary to cumstance. 
constitute a valid marriage according to fhe Hindu Law.
But the idea of marriage as a mere civil institution is •
wholly foreign to the Hindu mind. The silence of the 
Smritis about the marriage ceremonies* is easily explained 
by considering the origin and nature of these works. It  
lias been shown that the Dharmasutras were not inde
pendent works, but parts of a whole. The description of 
the Sanskaras, or sacraments, fell within the province of a 
different class of Sutra works, the Grihyasutras; and the 
way in which the authors of the Dharmasutras refer 
to the Sanskaras shows that they expected their 
readers to know them from the Grihyasutras. The Dharma- 
sutra of Apastamba contains several express references 
to the Grihyasutra of the same school. Thus, in the 
section on funeral oblations, the Dharmasutra prescribes 
that the sacrificer shall eat a small mouthful of the 
obla*tion in the manner described (in the Grihyasutra). On 
referring to the Grihyasutra it is found that a certain 
Mantra has to be recited on this occasion. Similarly, 
because the Dharmasutras Tail to give a description of 
the wedding ceremonies, that description had to be supplied 
from the #Grihyasutras. The metrical ‘Smritis follow the 
Dharmasutras on this as on most other points.

The nature and origin of the eight traditional marriage The eight.
. forms2 has been the subject of much discussion. Some new marr,ase

1 See Haas and Weber, Indian Wedding" Customs, in the Ind. Studien,
Vol. V  ; Kohler, Indisohes Ehe-und Familienrecht, Vol. I l l  o f the 
Zeitschrift. f. vergleich. Rechtswissenschaft.

2 Manu. III. 20—34 ; Gaut...IV, 6— 15 ; Yajn., I, 58—61 ; Vishnu, XXIV,
18— 28; Narada, XIT, 39—45; Baudh., I, *11,20; Cankha, lV , 2—6 ;
Agvalayana Grihyasutra, I, 6.
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Lectuee‘ facts regarding the history of this strange^classification
IV. may be gathered from the recently translated Dharmasutras. 

for—  Apastamba(H- 5 ,1 1 ,1 7 — 20) and Vasishtha (I. 2 8 - 3 5  ) agree 
formerly in referring to six marriage forms only. They omit the Praja- 
six“ patya and Pai9acha1 forms, which are precisely the least 

intelligible forms of all. It is permitted to conjecture, 
therefore, that the introduction of these two marriage 
forms belongs to a subsequent epoch. Vasishtha differs 
besides from all other writers as to the names which he 
assigns to the sale and to the capture of a maiden The 
latter form of marriage, which is usually styled the o 
Rakshasa rite, he calls the Kshatra rite,(i. e. the rite des
tined for the Kshatriyas or warriors; and the sale of a 
maiden, usually termed Asura rite, is by him designed as 
the Manusha rite, i&. the rite destined for ordinary mortals. 
The use of these terms, which have a very archaic appear
ance, renders it highly probable that the origin of this 
whole classification was closely connected with the Indian 

Originally caste .system. The Brahma, Kshatra and Manusha rites, 
three. ^  ^  |jhe solemn gift of the bride with the customary 

wedding ceremonies, the forcible abduction, and the sale 
of a maiden, are apparently the three oldest forms, and 
they were destined tor the Brahman, Ksliatriya and 
Vai<jya, or Cadra castes, respectively. Now, the term 
Brahma is A ambiguous, and may denote either what relates 
to the Brahmans, or what relates to the god Brahman. The 
later writers took *t in the latter sense, and invented a new 
and more coitplete system of classification of the  ̂maniage 
forms, which corresponds to the popular classification of the 
gods and spirits. The Vasishtha-smriti exhibits a mixture of 
the two systems, the old and new one. The three old 
names, which connect the marriage forms with the casts 
system, are preserved; and th S  accounts for the fact that 
Vasishtha does not think it necessary to say which form 
is suitable for which caste, as is done in t]^e other 
Smritis. A ll the other Smritis have retained the term  
Brahma only, and changed the two other form s; most 
Smritis have moreover introduced two forms of marriage, 
which were unknpwn both to Vasishtha and to Apastamba, 
as has been already noticed.

1 It  may J)e observed that Agvalayana’s definition o f the Pai^acba form  
differs from the ordinary one. According to him, it cbnsists in forcible 
abduction of a maiden, vh ile  her guardians are asleep or intoxicated.
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I f  this conjecture regarding the origin of the marriage Lectube 
forms is correct, it tends to account for the existence of 
special denominations for such slightly differing forms of 7“. 
marriage, as the Brahma, Daiva and Prajapatya forms. ofThe 
The only raison d’etre for the Daiva and Prajapatya rites more 
is this, that it was held necessary to have as many marriage forms! 
rites as there were classes of divine beings. For similar 
reasons the Arsha form was added to the list, though it 
agrees with the Asura form in representing a sale of the 
maiden to the bridegroom. The Gandharva form might 

•have been invented in compliance with the popular tales 
of love-matches of eminent heroes, which have found 
entrance into the Indian epics.

Some further facts regarding the nature of the eight Baudhaya- 
marriage rites may be elicited from the recently published na 011 mar“ * 
Dharmasutra of Baudhayana (I. 11, #20). This writer,nage’ 
after stating that the four first forms only are lawful for 
a Brahman, goes on to say that the capture and sale of a 
maiden agree with the law of the Kshatriya or warrior 
caste, because power is their attribute, and that love- 
matches and rape tare fit for Vai<jyas and Cudras. The 
reasons which he assigns for the latter rule ■ is this, that 
"V alyas and Cudras are not particular about their wives, 
because they live by low occupations. The opinion of 
Baudhayana appears to be this, that, among members of the 
lower castes, even illegitimate methods of obtaining domi
nion over a maiden are perfectly allowable, because these 
castes do not stand on the same moral level as the Brahmans.
I t  will be seen further on, that, in the case of Qudras, the 
right of illegitimate sons to the inheritance is nearly equal 
to the right of legitimate sons.

The commentators assert that all the lower forms of informal 
marriage must be understood to be regularly followed by marriase* 
the per^i^nance of the ordinary marriage ceremonies. The 
same opinion is expressed by one of the Smriti writers them
selves, viz., Devala, who states that even in the Gandharva 
and other low forms of marriage, the performance of the 
nuptial rites cannot be dispensed with. It may, however, 
be doubted whether the ancient writers, such as Manu, 
Baudhayana, and Apastamba would have shared this view.
The low estimation in which the lower castes were held by 
th£m makes the contrary highly probable, at least as far as 
the lower castes are concerned, for which the lower forms 
of marriage are principally intended. No doubt, the lower

■
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Lecture castes used to practise special ceremonies on occasion of a
IV.-----wedding in ancient times as well as now-a-days ; only the 
-----  Brahmanical Legislators did not care whether these ceremo

nies were practised or not.
Marriage It is quite clear, however, that the most common among 
by pur- lower forms, viz., the sale of a maiden, was by no means
chase. confined to the non-Brahmanical castes. The very vehe

mence of the attacks which are levelled against this prac
tice by the Brahmans affords evidence in favour of its 
common occurrence among all castes. The following text 
occurs in two recensions of the Yajurveda, and is quoted by * 
Vasishtha— “ She commits sin who unites herself with stran
gers, though she has been purchased by her husband/ 1 
This text seems to indicate a state of society when the 
payment of a bride-price by the husband was necessary to 
constitute a valid t marriage. An analogous text is found 
in two Grihyasutras and in too Smritis :2 “ Therefore one
hundred (cows) besides a chariot should be given to the 
father of the bride.” The unpublished Grihyasutra of the 
Kathaka School contains an interesting description of the 
ceremonies to be observed in contracting marriage by pur
chase. Strabon relates that, in India, the bridegroom 
gives a £evyog flo&v to the parents of the bride. This is 
precisely the Arsha wedding, which the Smriti writers 
have inserted among the laudable marriage rites, perhaps 
because it was a time-honoured practice and was less 
objectionable in their eves than a money stipulation to the 
same effect. ThegF oritis are full of other indications of 
the frequency o f marriage contracted by purchase. 

ieo-ai A  nation which tolerates this custom is not likely to 
position of regard the sex with special favour. To this it must be 
women. added that the ascetjcal tendency of the priestly lawyers 

has prevented them from treating the question of woman’s 
rights in an impartial manner.3 W ith  the Indian Legis
lators it is not only an axiom that women are never fit for 
independence and have to be subject successively to the 
control of father, husband and sons, but their works con*-

1 See Dr. Biihler’s*note on Vasishtha I. 37. It  has- to be observed 
indeed that, in the passage of Vasishtha, this text is interpreted differ
ently by Dr. Biihler, as containing a prohibition o f the purchase o f a 
bride.

2 See Dr. Buhler’s note on Vasishtha I. 36.
8 What follows has been partly taken from the author’s Paper on the 

Legal Position o f Women in Ancient India (Journ. o f  tbo Nat. Ind. 
Assoc., 1877.) • ,
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tain a host o f passages bearing on the necessity of keeping Lecture 
a strict watch over them, and on their alleged perverseness, lv. 
lightness of morals, fondness of pleasure, etc., which is — ‘
supposed to justify such treatment of the sex. The birth The lt 
of a son redeems his father from hell; but the birth of 
a daughter is regarded with so much disfavour, that a 
woman who has been constantly bringing forth female 
children Only is liable to be repudiated.1 In the earliest 
times the exposition of daughters immediately after their 
birth appears to have been a very common practice, as it 

•is recorded in the Veda.2 About the condition of un
married females the Smritis do not say much. This is 
no doubt because they were married at a tender age, 
without asking their consent, to a boy-husband, and were 
delivered to him by their parents on attaining puberty. *
The sin of the parents or guardians who fail to provide 
in time a bridegroom for a marriageable damsel, is visited 
with the most heavy punishments both in this world and 
hereafter. The parents, by acting thus, forfeit their right 
over her, and after the lapse of a certain period, she* may 
proceed to choose a husband for herself,3 or, according to 
another view, the next best man may take her in marriage 
without paying a nuptial gratuity to her father.4 Which of 
these two views of the law is the correct one, it is hardly 
necessary to examine. It has been seen before that the 
Hindu Law, by establishing a whole series of Kanyapradah, 
or givers of a damsel, has taken care to provide that the case 
under notice could hardly ever arise. There are also a 
number of rules about eligible and ineligible wives, but 
the majority of these rules are in the* nature of moral in
junctions only. Absolute unfitness of a girl to be taken 
in marriage does not exist, although in certain cases, not
ably in cases of relationship within a prohibited degree, a 
inarriagejeontracted by her with a particular person may 
be legally void.5 • *

The mutual duties of husband and wife constitute one The wife. 
of the eighteen topics of litigation; but from this it must

1 Maim, IX , 81; Narada, X II, 94.
2 Taitthiriya Sanhita, VI, 6, 10, 3 ; Kathaka, X V IIy 9. See also Nirukfca,

III , 4, where it is further stated that females may be given away, sold or 
abandoned.

8 Mann, IX , 90-92; Yajn., I, 64 ; Vishnu, X X IV , 40. This is the custom 
o f  Svayamvara, so well known from Indian fiction.

4 Vishnu, X X IV , 41 ; Manu, IX , 93.
6 Dr. G. D. Banerjee, Lecture I I ; Kohler. Ind. Ehe-und Familienrechi},

20*—*33. ,

ACCORDING TO THE SMR1TIS. 7 7



Lecture not be inferred, that quarrels between them came as a rule 
1V- within the cognizance of the Courts. On the contrary, they 

are expressly forbidden to bring any quarrel that may 
have arisen between them either before their relations or 
before the King.1 Man and wife are designed as the two 
halves of a body,2 and it is emphatically stated, that 
between them neither bailing, nor the contracting of a debt, 
nor bearing testimony for one another,3 nor partition of 
property is allowed to take place.4 This intimate char
acter of the marriage union makes it very difficult for a 
woman to obtain redress for wrongs received from her hus
band. Moreover, the Smritis enjoin strict obedience to her 
lord as the first duty in a wife, and her absolute inferiority 
comes out in every way. Thus a wife is forced to submit to 
castigation by her husband, and even when he has been 
unfaithful to her, she must worship him like a God.5 The 
wife on her part may be repudiated not only on account 
of adultery, but even on account of such light offences as 
unkind speeches, drunkenness, extravagance, as also on 
account of barrenness, sickliness or for bringing forth dur
ing a long period none but female children. The separa
tion, it is true, need not be complete and lasting,3 and even 
the adulteress has a claim to maintenance, though she must 
not be given more than is sufficient to preserve her from 
absolute starvation.7 This claim ceases, when she has born 
a child to the adulterer.8 Her crime is moreover punish
able as a criminahofience by parading her on a donkey, and * 
other heavy piidufhments extending to death. The religious 
penances ordained for the adultery of a wife are of an 
equally aggravated dharacter.9 Supersession is a spfecial 
form of divorce, and appears to have been one of the most 
common forms of potygamy under the Hindu Law. In  
spite of the present which according to Yajnavalkya  
(II. 143,148) and Vishnu (X V II. 17) the husband was bound

1 Narada, X II, 89. 2 Vyasa, II, 13, 14, BrihaspatL
8 Yajn., II. 52. 4 Apast., I I ,  6, 14, 16. 6 Maim, V, 164. ■
8 Narada, X II , 94 ; Manu, IX , 77-78.
7 Narada, X II, 91 ; Gaut., X X II, 35 ; Yajn., I, 70 ; Manu, XI, 177 : 

Harita. Brihaspati. r
8 Parapara, X .30. “  That degraded and sinful woman who has brought 

forth a child after adulterous intercourse, her husband being absent, or
- having been forsaken by her, or being dead, shall be left in another 

country (exiled).”  Other offences for which a wife may be abandoned
eX l i e92°r banislied are mentioned> e- 9-> by Manu (IX . 83), and Narada

9 Vasishtha, XX I, l -$ ; Manu, V III, 371 ; Gaut., X X III, 14, etc.

# , f
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*
t(5 make to his first wife on her supersession, the position of Lecture - 
the superseded wife was far from enviable. Narada, IV- 
in speaking of a false witness, says, that he will have to 
spend the night in the same way, i e. sleepless as a super
seded wife. Another form of polygamy is that in which 
the first married wife retains the highest rank, the other 
wives^ being hardly more than concubines and disabled 
from inheriting as well as from performing the daily cere
monies with their husbands.1 As for the number of wives 
a man may have there is absolutely no limit.2 * The ques- 

• tion as to the existence of polyandry in the Indian law
books will be discussed in connection with the Law of 
Adoption. Concubinage was considered as a lawful practice;8

The iniquity of the Indian lawgivers towards women is The 
nowhere manifested more clearly than in some of their widow* 
rules about widowhood. After the death of her husband, 
says Vishnu (X X V . 14), the wife must either preserve her 
chastity or ascend the pile after him ;— that is to say, she 
has the option of never marrying again and bearing all the 
hardships. incidental on the degraded position of a widow, 
or of practising the atrocious custom of Sati, which has 
been the subject of so much horror among western nations.

Vishnu is the only old Smriti waiter who mentions the References 
custom of Sati. But it is also recommended by Paracjara t0 Satf- 
(IV. 30, 31), Daksha (IV . 18), Vyasa (II. 53), and in the lost 
Smritis of Brihaspati, Angiras, Harita and others. The 
antiquity of Sati is proved by the instances of Sati, w hich. 
are reported by the Greek writers of antiquity, and by its 

-being referred to in the Veda. It is true that the alleged 
authority for it in the Rigveda has turned out a forgery.4 * * * 
But a hymn in the Atharvaveda (X V III. 3,1) refers, in some
what obscure terms, it is true, to a widow who follows her

+

1 V ish n ^ X -IV I. 1 ; Cankha in the Mitak|h, ^tc. As to remarriage 
with low-caste wives, see Mann .III, 12-14, etc.

2 Thus the 26th chapter o f the Vishnu-smriti contains a discussion 
o f  the order o f precedence among many wives o f one man.

8 See e. g., Narada, X II, 78, 79 ; Yajnavalkya, II, 290.
4 It; has been argued that there is no reason for questioning the cor

rectness o f Raghunandana’s reading o f that text froip the Rigveda, accord
ing to which the practice o f  Sati is inculcated in it. See Trailokyanath
Mittra’s Tagore Lectures, pp. 99—106. However, the statements o f such
a modern author as Raghunandana have no weight in settling a question 
o f reading in the text o f the Rigveda, which has been handed down 
unaltered from  generation to generation for many centuries, and the 
authentic version o f which is now universally accessible in several 
printed editions. t
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L ecture dead husband into his heavenly abode, observing the ancient 
IV. custom (Dharmampuranam anupalayantl).1 •

The degraded position thus assigned, to women in the 
Uonolwo- Smritis presents a strange contrast with the charming and 
men in delicately delineated portraits of the heroines of the Classical 
notion poets of India. But a close examination of the law-books 

shows that the Smritis themselves contain many traces of 
The truth a different tendency in regard to the position of women, 
about sail. -which, as it were, the voice of the living law manifests 

itself. Take, for instance, the case of Sati. It has been 
said that the oldest law-books do not refer to this shocking 
practice at all. Some of those writers who do refer to it, 
notably Vishnu and Brihaspati, advocate at the s*ame 
time the widow’s right to succeed to the property of her 
husband on failure of sons. Now this shows clearly that 
the self-immolation of widows, to say the least, was not 
meant as a universally binding precept by these writers. 
Even in regard to remarriage of widows, which is so 
strongly opposed to modern usage, there are in the Smritis 
numerous traces of a more liberal view of the law.2 3 * * * * The 
ancient custom o f Niyoga or appointment of a widow to 
raise offspring to her deceased husband affords evidence in  
the same direction. The truth about Sati appears to be this.
The immolation of widows is an archaic institution, once 
spread over the whole world, and originating in the notion 
that a man, in order to feel happy in a future state,must have 

I with him what ha had cherished most in this life. In India, 
as everyw hei^tm s custom was practised chiefly in the fami
lies of Kings and warlike Chiefs. The numerous memorial^ 
of Sati that have been found in India, especially in 
the Northern Provinces, relate mostly to the widows of 
Kshatriyas, seldoih to the widows of Vai9yas.8 Before 
its abolition by the British Legislation, Sati was specially 
common among the Rajputs. The later Smriti writers,

1 See Zimmer, Altind. Leben, 331.
2 See particularly Narada, X II, 97 ; Para^ara, IV, 28 ; Manu, IX , 115, 

and the other texts regarding the son o f a Punarbhu. These texts show 
that marriage with another than a virginwasnot considered as illegal, 
but that the offspring o f such unions was not considered as equal to 
legitimate children.

3 Biihler, MS. ; Burnell, South Indian Palaeogr. 2. ed., 120. The Digest
writers are not agreed about the praiseworthiness o f Sati. Thus it is
highly extolled in the Mitakshara (Acharadhyaya) and in Cridhar*
acharya’s Smrityarthasara, but the Smritichandrika (Yyavaharakanda)
declares the* performance of Sati to be less meritorious than a chaste
life.
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w ill 1 •
m itie a tfc  father Sive> seU> and abandon a son j1 Lecture 
declaring If 1S r̂ue> that she must not give or receive a IV. 
altogether^! permission. She is referred,
woman or fo father and spiritual teacher, among the
of the wife wasUS' °5u spe.cially v®nerable persons £and ^  speî i 
later Snmti-write 0 tW  stf ed to surpass a, ̂  ™
offence short of a d n E “ f  bave fcf°  be “ lter/ ^  as a le^Ll„„„„_r  i j . it trie inferiority of thf . a ieSaireason for abandoning a* n ,■». « . ordinjy fo thoc< -x: ,i 9 i , authority that i' wOIUin& tne eailier bmritis the right ot aivOi is not exclusively

cnarital by any means.2
Nothing, hojyever, is better capable of illustrating the Proprieta- 

comparatively friendly disposition of Indian Customaryr* righl3* 
Law towards the sex than the important proprietary 
rights which the Indian Jurists were successively forced 
to grant to women. The history otm Stridhana and of 
womens right to inherit and to a share on partition 
will have to be treated in detail hereafter. Though there 
is no genuine Vedic authority3 for the general exclusion 
of women from inheritance, there is every reason to ' 
believe that their right of succession and to a share on 
partition h^s gradually developed from their claim to 
maintenance. Now-a-days even the right to be maintained 
out of the common estate is the only claim which 
the'female members of an undivided family under Mitak- 
sh&ra Law have on the family property, and the main
tenance of the females and disqualified males constitutes * 
one of the main charges on the family estate, 
f  The law regarding the male members of an Indian The Joint 

family naturally divides itself into two parts, according family* 
as the father or other common ancestor of its members 
is; alive or not. In a half-patriarchal state of society, 
such as existed in the joint families of ancient India, 
the pow e^o. the father— head of a family— must naturally 
be very great. Accordingly we learn from the Smritis 
that a father might castigate, sell, cast off, give away

1 See the General Note to Jones’s Manu.
2 Vasishtha XVII. 75—80 ; Manu IX. 74—76 ; Narada XII. 96—100.
8 Manu has also been quoted on the authority o f Mibramigra and 

Haradatta, as asserting* the incapacity of women to inherit. See 
Mandlik. 367. But this is due to a false reading of M. I X  18 
(Adayadah or Hyaduyapcha for Amantrapcha). The reading of the 
U xtm  receptus is supported by the best MSS. and by the Commenta
ries o f Medhatithi, Govindaraja, Narayana, Nandanacharyaand Raghava- 
namla. , •
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Lecture dead husband into his heavenly abode, observing the an^cqiiisl- 
IV". custom (Dharmampuranam anupalayanti). J father.
-----  The degraded position thus assigned, to w om en/j tjie

Uon of°wo- Smritis presents a strange contrast with the c h a r ir ^  ^  for 
in delicately delineated portraits of the heroines of tJ ĵQ^g or

gioUsT rzidia. But a close examination o f tl^ independence 
in references Smritis themselves contain property.1 Death 
even does llency in I’^gard to the P'obligations of a son 
towards his *were, fh® voice of ^'perform the customary 
Craddhas for him,°teS.cfax^ffegitimate debts contracted by  
tne father are binding on his sons and grandsons. The 
position of a son under the Indian Law was, therefL'e, pre
cisely the same as that of an unemancipated son under 
the earliest Roman Law. The Roman Jurists compare sons 
to slaves ; nor is their state of dependence terminable 
except by the death or degradation of the father or by 
the solemn emancipation of the son. The Smritis declare 
that three persons— a wife, a son, and a slave— are incap
able holding any property, and that during the lifetime 
of his parents a son remains dependent and equal to a slave, 
though he be grown old.2 •

Position of The use of the term ‘ parents’ in this text of Narada 
the Mother. i m p p es that after the death of the father his power 

was to some extent delegated to the mother, and it 
is accordingly added by Narada, that on failure of the 
father, the supreme dignity in the family belongs to 
the mother. Qa î ‘ha^observes that the sons do not possess 
independence 'while their father is living, and that this 
state of dependence continues as long as their mother 
is alive. It  is trfie that the Commentator Apararka, 
when quoting this, text, adds that it relates to a mother,, 
who is really capable of managing the family property. 
The mother certainly has a claim to be maintained by her 
sons in every case, even when she has been expelled from 
caste.3 The metrical Smritis extend her proprietary rights 
much further than this, as will be seen from the Law of 
Partition and Inheritance. It would seem that during 
the life of the father also«the another was entitled to the 
receipt of at least the same share of respect from her sons 
as the Roman vnaierfamilias. The mother is sqid tq have

1 Manu V III. 299 ; Vas. XV. 2 ; Manu V III. 416; Nar. V. 39 ; Nar., 
I. 3. 36 ; Canklia and Harifca.

2 Manu V III. 416 ; Nar. V. 39 ; Nar. I. 3, 32, 38, 39.
8 Apast. I. 10, 28, 9-^0 ; Baudh. II. 2, 3, 42.

f »
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power like the father to give, sell, and abandon a son j* Lecture 
it is added, it is true, that she must not give or receive a IV. 
son without her husband’s permission. She is referred, 
t >Qethe l* with the father and spiritual teacher, among the 
class of Atigurus, or specially venerable persons ;2 and in Special 
other texts the mother is stated to surpass a thousand atfadim 
fathers.3 These maxims have to be interpreted subject to toher.,ng 
the general rules about the inferiority of the sex. I am, 
however, informed on good authority that in modern India 
also the position of a mother is more dignified than that 
% f other feipale^ Analogous observations have been 
made among'other archaic nations.

Though the father’s power is absolute in theory, its Gradual 
exercise has been; early hemmed in by restrictions. It restriction . 
would have been unnatural to abandon a son otherwise father’s 
than in cases of extreme necessity. Vishnu and Mauu power, 
go further than this, and declare it as punishable in any 
case if  father and son were to forsake one another. 
Apastamba deliberately forbids the sale and purcha^b of 
children.4 As after the death of the father the brothers 
were mutually liable for the performance of the Sanskaras 

- (Nar. X III . 33), so in the father’s lifetime this duty had to be 
regularly performed by himself. Altogether, the restric
tions on the father’s power occur chiefly in the more recent 
Smritis, just as the patria potestas under Roman Law 
was successively lessened. The attainment of majority on 
the completion of the sixteenth year5 at first had no influ
ence on the son’s position towards his parents. Gradu
ally, Jiowever, the grown-up sons acquired an influence 
on the administration of the family estate ; and thus 
we find it proclaimed b\7 Vishnu, Yajnavalkya and other 1

1 Vas. X  v ! 2—4. 2 Vishnu X X X I. 1, 2.
8 Colebrooke. Dig. V. 8, ccccxxiv ; Manu II. 1#5. *
4 Vishnu V. 113 ; Manu V III. 389 ; Apast. II. 6, 13, 11-12.
5 Nar. I. 3. 34. Brihaspati. in a text quoted by Apararka and others, 

states that males attain majority in the sixteenth year. (For the Sans
krit, see Appendix.') This is ambiguous. But the pbrase
in the text o f Narada (I. 3, 32), on which the lqgal doctrine about 
majority is usually rested, has to be referred most probably to the com
pletion o f  the sixteenth year. Similarly. (Vishnu XXIV. 10,
etc.) means up to the fifth degree (o f relationship) inclusive. Some o f 
She Bengal writers, however, take a different view o f the matter, and 
make inin<wity terminate at the beginning o f the sixteenth year. The 
Grihaysutras describe a ceremony called Godana. which was to be per
formed on coming to man’s state, in the sixteenth or eighteenth year.



8 4  HINDU FAMILY SYSTEM.
0

Lecture writers of the middle period of Indian Law1 that in pro- 
iV. perty inherited from the grandfather the sons possess an
-----  equal right with the father. In an anonymous metrical

text a similar distinction as to the comparative right of 
the father and of the sons is made between the gems, 
pearls, corals and the like on the one hand, and the 
whole immovable estate on the other hand. Another 
text, of doubtful origin states that immovables and 
bipeds, though acquired by the father himself, must not 
be given away or sold without convening all the sons, 
because those who are born, and even those who are0 
yet unbegotten or in the womb, require means of subsist
ence. It is worthy of remark tliat the tendency to pro
tect the property against dissipation has led to a restric
tion of the fathers proprietary right over immovables, 
even in the cases ef his own acquisitions. It would be 
a mistake, however, to interpret these texts literally. The 
sons might interfere where the father was about to give 
away his entire property to the Brahmans or to dissipate it. 
But the absence of their consent could not invalidate the 
gift or alienation, where it had been accomplished. And 
so we find it stated that even a single coparcener may 
give, mortgage or sell immovable property, where the 
family are in distress, or for a pious purpose.2 

whai was In spite of all such inroads on the paternal authority, the 
left of it. position of the patriarch at the head of a joint family must 

have constantly remained one of great dignity, even in the 
middle period of Indian Law. Owing to the custom of 
early marriages, be might find himself a grandfather 
shortly after thirty, and a great-grandfather before fitty. 
All his grandsons and great-grandsons would stand in the 
same relation towards him as his sons; and their wives 
would be considered as equal to his daughters. Thus a 
daughter-in-law is expected to prostrate herself on the 
ground before her parents-in-law, who in return of this 
humble salutation may make her a present of Stridhana 
(Padavandanika, or Reverence Stridhana). Nor were the 
junior family members0 likely to emancipate themselves 
from this patriarchal despotism by founding separate 
households. Even now-a-days it is the rule that married 
sons will rather bear with the inconvenience attaching

1 Vishnu XVII. 2; Yiijnavalkya II. 121 ; Brihaspabi, Vyasa. Katyayana.
2 Brihaspabi in some works, an anonymous writer in others.



M constant abode at their father’s house than incur the§Lecture 
expense and responsibility of a separate establishment.

But how after the death of the father? The motives 7 
for common residence of the family members would con- plfmo- 
tinue to operate as before, but who was to succeed to the geniture. 
dignity of patriarch ? It appears that in early times the 
Law of Primogeniture used to prevail in that case. Several 
ot the older Smritis1 contain the rule that on the demise 
of the father, or of both parents, the right to the estate 
shall descend to the eldest son, protecting the rest like a 

» father. According to Harita, the Law of Primogeniture 
obtains even in the lifetime of the father, if he is de
cayed,2 absent on a journey or diseased. The extent of 
the eldest son’s right is not clearly defined, but his 
authority was hardly inferior to that of the father. A c- •
cording to an opinion cited by Apastamba the eldest son 
is the heir. Harita and Cankhalithita say that he 
shall manage the estate, and Manu forbids him to 
embezzle common property.3 The traces in the Indian 
law-books of the special regard paid to seniors are indeed 
very numerous. Thus it is considered a heavy offence, 
if  a younger brother were to marry before his elder 
brother, or a younger sister before her elder sister; a 
curious atonement for this offence is •prescribed in the 
Dharmasutra of Vasishtha (X X . 7— 10). Both the elder and 
younger brother shall do penance ; and the younger brother 
shall afterwards offer his wife to the elder brother, who, 
however, must at once return her to be once more wedded 
to the junior brother. An analogous course of atonement 
is prescribed for the husband of a ycunger sister married 
before her elder sister. It  is also considered as sinful in a 
.younger brother to kindle the sacred fire before that 
ceremony has been performed by an elder brother. The 
various modes of unequal distribution of the estate, 
accomLjcr to the relative age of the ^DnJthers, will be dis- 
cussed in connection with the subject of iinheritance. All 
elder relatives are entitled to respect and reference from 
their junior relatives. A maternal grandfather, maternal and 
paternal uncles and other'near relatives, together with

1 Gant. X X V III. 1 . 3 ;  Apast. II. 5. 6. 14. 6 ; Manu IX. 10. etc.
2 Prodigal according to the reading o f the Vivadatandava, etc. (Kama- 

dane for Kamamdiue.)
* Manu IX. 214.
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Lecture their wives, are declaimed equally venerable as a spiritual 
teacher, who in his turn is held equal to a father.1

Positio Though this deep sense of the deference due to
of the seniority pervades the Indian Law, the Right of Primogeni-
manager. ture is opposed by such an early author as Apastamba 

(II. 6, 14). Cankhalikhita says that when the father is 
disabled, the management of the estate shall be under
taken by the eldest son or, with his consent, by a younger 
son. Narada (X II I , 5) declares that either the eldest 
brother shall become the head of the family, or even the 
youngest brother, if he is capable, because the property 
of a family depends on ability. This is good seuse and 
corresponds to modern practice. It may be that some 
of the texts which I have quoted as relating to the power 
of an eldest son in general over the family estate have 
really to be referred to the eldest son in his capacity ol 
manager. NSrayarfa, in commenting on Manu’s prohibition 
(IX . 214) regarding an embezzlement of common property 
by the eldest brother, states that this applies to any one 
among the coparceners to whom the management of the 
family property has been entrusted. Narada says that the 
manager shall be honoured by his brothers by presents of 
food, dress and vehicles. But this was a matter of favour, 
and not of right* The proprietary right of the manager 
stood not a whit higher .than that of the other coparceners. 
He had, of course, a large discretionary power over the 
common income and expenditure. But to all coparceners 
alike applies the general maxim of Vyasa, that a single 
coparcener has no power to sell, or give away coparcenary 
property,‘ without the consent of the rest. This prin
ciple is, indeed, subject to the exception stated by Brihaspati, 
that necessity or a pious purpose justifies such alienations. 
As a rule every ordinary acquisition that has been made 
by a single member of the coparcenary, must be delivered 
into the common1 chfest or purse. The charges on the 
estate, such as the maintenance of minors, females and 
disabled mates, and the .marriage expenses of the daughters 
or sons of any coparcener, are equally binding on all 
coparceners. The closeness <Jf their union appears from 
the rule that between undivided brothers bearing testi-

1 Vishnu X X X II. 1—5 ;  X X V III. 3 8 ; Manu II. 206, 210, 130-131; 
Apastamba 1. 4. 14. 11, etc.
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rnony, bailing, bestowing gift and accepting presents is Lecture

not allowed to take place. ■. ■ . . -----
• It may be remarked, in conclusion, that the provisions Mode o{
of the Indian Law T i d i n g  the
common property are but scanty. This may b property,
from an European point of view, but it would have been 
unnatural in an Indian writer to lose many words about 
such an universal institution as the joint family, every 
body being familiar with it from his daily experience.
The European student of Indian Law, who does not possess

• the same advantages, may make up for this deficiency by
means of a careful study of the detailed rules on partition
Partition, says Apararka, does not create a new right; it
has but the effect to render visible the right of each of the 
former joint owners to his particular share of the estate.
--------— ” m

1 Narada X III. 39. TT 19i
2 (For the Sanskrit, see Appendix.) Com. od Yajn. II.
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LECTURE V.
THE EARLY LAW OF PARTITION.

— —

Collective property — Relics of the old village communities in the Indian Law— 
'[’he joint family and the coparcenary—Division of the subject—Partition 
formerly unknown — Immovable property — Naturally indivisible property 
— Brihaspati and Katyayana — The two classes of impartible property 
Separate acquisitions in the Dharmasufras — Gains of science—Other separ
ate acquisitions — Separate acquisitions of a son—Partible property — Right 
to demand a partition—Distribution of the property during the life of the 
father—Division after the father’s death — Minority and absence— Case of 
pregnant widow — Mode of division—Arbitrary distribution by the father— 
Equal division — The jon born after partition—Partition against the father’s 
xvish — Shares of collaterals — Females entitled to a share — The mother — 
Stepmothers and paternal grandmothers — The daughter — Charges on the 
estate — Evidence of partition — The kindling of the sacred fire —-^Circum- 
str-ntial evidence — Hidden effects — Progress in the Law of Partition.

Collective T h e  evolution of individual out of collective property 
property, has heen a surprisingly slow process all over the world.

Even in modern Europe the relics of corporate property 
are singularly abundant, as has been proved by the Re
searches of the Comparative School of Jurists.1 The vast 
Continent of India may be said to exhibit an epitome of all 
possible forms of ownership, from the corporate property 
of the village community to the absolutely private property 
of the individual. In those parts of India where the 

Relics of Smritis were composed, the common enjoyment by* the 
the old village community of pasture-ground for cattle appears to 
comm uni- have been still in vogue,2 but the arable land was already 
ties in the held in severalty. The owner of a field (Kshetrika, Kshe- 
Law?n trin) is often referred to in the Smritis, and everything 

which is said about his position and rights,— e. (/., about his

1 The works of Sir H. Maine are too well known to require mention. 
As for recent works on Comparative Jurisprudence, see a review by Pro
fessor Kohler in the Kritische Yierteljahrsschrift for 1880.

2 Manu VIII. 237,; Yajn. II. 166, 167. The ancient ceremony o f 
Vrishotsafrg’a. which is described in the Visbnu-Sm»iti LXXXVI. and in 
tne Paraskara. Cankhayana and Katbaka Grihyasutras, has been con
jectured to refer originally to a bull who was kept for impregnating the 
village cows on the village common. See Processor Stenzler’s note on 
Parask. III. 9. Private pasture grounds were, however, in existence and 
are mentioned among the indivisible objects by Manu IX . 219 ; Yishnu 
X V III. 44'; Katyayana and Brihaspati.
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cjaim to damages for trespasses on his ground,1 2 * and about "lectcke 
the decision of boundaiy disputes between two land- v -
owners shows him possessed of all the substantial attri- -----
butes of independent ownership. Many estates were leased 
out, tor half the crop, to fanners or riots (Ardhika or Ardha- 
slrin). It is true that the Smritis refer to quarrels con- 
cerning the boundaries of two neighbourincr villages.4 5 
But these quarrels may have related to pasture land, woods 
and the like, or else to private fields adjacent to the village 
boundaries. Each villager might claim the assistance of 

•his co-villagers against an encroaching neighbour from 
another village The corporate feeling among the members 
of a village community was very strong, and the village 
system has been justly pronounced to have been the bams 
of an Indian state. There exists also a trace of a right of 
pre-emption among the members of one village in a text8 
which declares the assent of townsm'en, of kinsmen, o f  
neighbours and of heirs as requisite for any transfer of 
landed property. In the time of the Commentators,*how- 
ever, this text had become entirely divested of meaning 
and was explained away by them.6 * &

In Sanskrit Law, then, the lowest unit is the joint-family The joint- 
or lather the coparcenary. Two persons may live to- family and 
gether in an undivided family, without being coparceners cenaryPar" 
in the strict sense of the term. It will be seen from the 
Law of Inheritance, that the vested right to inherit does nQt 
extend beyond the great-grandson, the great-great-grandson 
coming in as a very remote heir only. The same rule 
applies to the Law of Partition. All members of a joint- 
family, who are removed more than three degrees from the 
common ancestor, have a claim to a share on partition. Ori
ginally, the right to a share would seem to have extended, 
like^jm  right to inherit,7 to the grandson only.

The rules regarding partition may bp arranged under Division of 
four heads: (Ij the property to be divided ; (2) the time of ^  subject.

1 Gaut. VII. 19; Manu VIII. 241 ; Tain. II. 161 ; Vishnu V. 146- 
Narada XI. 29, etc.

2 Manu VIII. 262 ; Yajn. II. 154 ; Narada XI. 12f etc.
8 Manu IV. 263 ; Yaju. I. 166 j Vishnu LVII 16.

# 4 VIII. 245—261 ; Yajn. II. 1 5 0 i-5 3 '; NaradaXI. 1—12 ; Vivada-
chint. 120—r 127, etc.

5 Mitaksh. I. 1, 31, etc.
6 |lpg Punjab the right of pre-emption is still in existence and 

recognized by Statute. See Mayne, § 210.
7 See post. Lecture V III. •

EARLY LAW OF PARTITION. gg

*



Lecture division and the right to demand it ; (3) the mode of divi- 
sion and the charges on a divided estate; (4) evidence of 
partition.

Partition it  has been seen in the last Lecture, that even after the 
unTnowu. death of the patriarch, head of a family, the division of the 

family property was not considered necessary nor even 
advisable in most families. The Smritis make it optional 
in the sons to remain united in that event or not. Separ
ation, they say, tends to the increase of spiritual merit, 
because each separated coparcener has to perform religious 
acts, such as the worship of the Manes, Gods and Brahmans,' 
by himself.1

In a joint-family, however large, the daily oblations, 
such as the Vaicvadeva, as well as the great Crauta 
sacrifices, used to be offered or paid for by the head of the 
family alone. This custom continues to obtain in the 
present day. It appears, however, that partition, though 
favoured by the priesthood, was even far less common in 

# ancient times than it now is. An old author, Qankha-
likhita, says the brothers may live together if  they like, 
because being united‘they will prosper. Considering that 
there are even now many nations in the world, on which 
the idea of unrestricted private ownership has never 
dawned, it may be unhesitatingly set down as a fact that 
in the earliest period of Indian Law, partition of property 

immovable \^as an entirely unknown proceeding. As regards im
properly. Movable property, there is direct historical evidence to 

show that it was considered exempt from partition, long 
after the partition of other kinds of property had come to 
be an established practice. An anonymous text contains 
an absolute prohibition of the sale of immovable property, 
and in several of those enumerations of naturally indivisible 
property, which are to be found in the Smritis, land, 
houses and fields^ are expressly included. It is a well- 
known fact in legal history that the ancient custom of 
entailing the family estate, wherever it has been pre
served, applies chiefly to irpmovable property. In the 
times of the later Smriti-writers even, when the divi
sibility of land had long since met with general recogni- 
tion, the property in land was hemmed in by restrictions. 
Thus it is observed by Brihaspati that a single separate 
kinsman, like a single united one, can never mortgage or

1 Mann IX. I l l ; Gaufo XXVIII. 4; Brihaspati. Vyisa,Cukalti, Prajiipati.
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sefl or alienate his landed property (without the consent of Lectuke • 
the rest.)1 V.

Other sorts of naturally indivisible property besides im- H aSrSk 
movables, are the follow ing: water, waterpots, channels, indivisible 
prepared food, clothes, ornaments, beds and seats, female property’ 
slaves or kept mistresses of one family member, roads, 
vehicles or riding animals, books, the gains of sacrificing, 
and property destined for pious uses or sacrifices.2 The 
variety of reading and of interpretation in the texts on 
indivisible property is extremely great.3 I have followed 

•those readiugs and interpretations, in drawing up the 
above list, which seem the most plausible ones and 
are best supported by authority. The uncertainty 
prevailing on this head is partly due to the ambiguity 
of some of the terms used in the old texts.- But it is 
also probable that several of the articles in question had 
gradually ceased to be indivisible, w*hereas some fresh 
articles had to be added to the list, and that the tenour 
or the current interpretation of the texts was altered by 
those who wished to make them agree witli the custom 
of their own time. Thus the text of Cankhalikhita, which 
declares the indivisibility of a house (Vastu), was altered by 
one Commentator by introducing a new reading (Chasti) 
of this text, in which dvery reference to houses has 
disappeared.4 Other Commentators got rid of this rule 
by explaining that it refers to a house used for religious 
purposes, or to a house constructed on the common estate 
by one of the co-heirs, during the fathers lifetime, or to 
the forbidden delivery of immovable property to a son 
by a Kshatriya wife, or to a division of the value of a house, 
instead of a division of i t 'i n  specie.5 These evasive

1 The^Janskrit text in the Mibaksh. 174. Ylram. 103. Daybh. 58. Raghu- 
nand. 2r, ^as Rapindah ‘ kinsmen/ but the Mayukha reads Dayadah 
1 coparceners.’ The Mitakshara (omitted in Corebrooke) refers this text 
to Manu, and the Bengal writers refer it to Vyasa. There is also a differ
ence of reading as to the clause N a Sarvatra, ■ never, I for which some 
Digests read N a Sarvasya, ‘ not the whole,’ (landed property.) Colebrooke 
has translated the latter reading.

2 Gaut. X X V III. 46, 47 ; Manu IX. 219 ; Vishnu X V III. 44 ; Cankha^ 
likhita. Vyasa or Uganas, Laugakshi, Prajapati.

* Several curious readings and interpretations are to be met with in 
tfae unpublished Commentaries of the Manu-Sinriti. Thus the Naudiui 
reads Pdtruvi, 4 a vessel, ’ for Pattram , • a vehicle, * and explains the 
former term as denoting a waterpob.

4 Kamalakara in the Vivadatandava.
5 May. IV. 7, 21 ; Diiyabh. VI. 2, 80; Kamalakara. &c.

>
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Lecture interpretations make it quite plain that in the time when 
the Cominentators wrote the prohibition to divide a house 
had become a dead-letter. But the division of immovable 
property had grown into an established; practice long 
before the epoch of the Commentators. It  is only in the 
texts of Cankhalikhita, U<;anas, and Prajapati on indivisible 
objects that immovable property makes its appearance. A ll 
the standard authors of the middle epoch of Indian Law, 
such as Yajnavalkya, Vishnu, Katyayana, Brihaspati and 
others, frequently refer to immovable property in the law 
of division^ without ever questioning its divisible nature 
On the other hand, documents and books may serve as an 
instance of those species of property that were subsequently 
introduced into the rules about property exempt from parti
tion. Manu, Vishnu, and U§anas mention ‘ pattra' as an 
indivisible object. This term, according to the best Commen
taries, denotes a vehicle or riding animal, and it is easy to 
explain, why vehicles were held exempt from partition. 
Simply because they were exclusively appropriated to the use 
of one family member, just like ornaments and other such 
articles of property. In a subsequent period, however, 
when the use of bonds and other writings had become 
very common, the term pattra was taken in its other 
sense of 1 written document/ This is the meaning given 
to the term pattra by Katyayana and Brihaspati in their 
texts on indivisible property, and their opinion was adopted 
by some of the Commentators.1 Similarly, the modern 
word pustaka, ‘ book/ which is probably of foreign origin, 
was introduced into the text of Vishnu on indivisible 
property, which is otherwise identical with the analogous 
text of Manu.

Brihaspati The texts of Brihaspati and Katyayana on impartible
yanafat}a’  Pr0Perty represent a far later phase of the law on this 

subject than any of the texts noticed before. The 
earlier texts, especially the text of Manu or Vishnu, 
.were evidently known to them. Brihaspati in particular, 
in his ample disquisition2 on the subject of indivisible 
property, uses precisely the same terms as Manu, but
—-------------------—■ 3 _______ ________ _____  _

1 Thus Apararka, in commenting on the text o f Manu (IX . 219), observes 
that the term (pattra) is by some explained as ‘ vehicle, ’ but that the 
text o f  ̂ Katyayana shows it must denote a document..

2 This text has not been accurately rendered by Colebrooke (Dig. Y. 
6 . ccclxvi). who has been followed by others. The correct trans
lation has been given for the first time in Dr. Burnell's Madhaviya, p. 52.
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• ) 
in substance his opinion is exactly the reverse o f that Lecture 
stated by the old lawgiver. He says plainly' that

# those who have declared, the indivisibility of clothes and 
other such articles, of all the articles stated by Manu, 
have not decided properly. On the contrary, these articles, 
if  indivisible in specie, shall either be sold and the 
produce divided, as valuable apparel and ornaments; or 
enjoyed by turns by the coparceners, as the labour of a 
single male or female slave, or the water of a well or pool; 
or recovered and then divided, as a written debt; or used

# jointly by all, as a pasture ground ; or exchanged between 
the coparceners for other articles of equal value, as prepared 
food for an equal quantity of unprepared food. Property 
divisible in specie, such as embankments and fields, shall 
be divided in due shares. In short, all the objects deemed 
indivisible by their nature shall be divixled with Yukti, i.e., 
according to equity. Another text of Brihaspati contains 
the injunction that such clothes, ornaments, vehicles and the 
like as had been specialty appropriated to , the use cyf the 
father, should be delivered to him who partakes of his 
obsequial feast (Craddha). As for the three texts of Katya- 
yana on the subject under notice, they will be found, by 
adopting a perfectly literal interpretation of them, to agree 
with the views of Brihaspati, who is expressly cited by  
Katyayana as an authority for his own statements. He 
first names a number of articles, which shall be enjoyed 
according to equity1 by the former coparceners. O f this 
description are,property described in a deed, property assign
ed fpr pious purposes, water, slaves, a hereditary right or 
income (Nibandha, Vattan), worn clothes and ornaments

. and the like. Then he goes on to mention several other 
species of property, which, according to Brihaspati, shall 
also b^Loed (as before)2 and not divided, viz., a pasture 
ground for cows, a ’ road, apparel worp on the body and 
implements of art.

1 Thus according to Apararka. For different translations o f the terra 
yathakalam in the text of Katyayana, see Colebrooke, M d . V. 6, ccclxv,
Mandlik. 72. »*

2 which term the Bengal writers explain as denoting “ what 
is fit for each person’s use, as books for a learned man.” They take this 
an independent kind of indivisible property. Karaalakara reads
“  What affords pleasure, such as a book ; if  it is o f little value, it shall 
not be taken by unlettered persons; if it is valuable, it shall be sold and 
the produce divided.
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Lecture By the side of property indivisible from it.  ̂ nature, the 
v * Smritis enumerate and describe another set of articles 

The two exempt from partition, which possess a totally different 
classes of character, though the two classes of indivisible objects are * 
proper̂ !6 occasionally confounded. The naturally indivisible objects 

are a relic of the time when partition was unknown, and 
declined pari passu with the growth of private property, 
till in the middle period of Indian Law they had all become 
partible, except that some of these articles continued to be 
enjoyed jointly or alternately by the sharers. The other 
impartible objects on the contrary, viz., separate or self- 
acquisitions (Svayamarjita), gained successively in import
ance, and were amongst the most powerful agencies for 
converting collective into private property.

Separate In the Dharmasutras the law regarding separate acqui- 
acquiai- sitions is seen in its first germs. Baudhayana and Apas- 
Dii&rma->e tamba nowhere refer to such acquisitions, which seems to 
sutras. indicate that in the opinion of these two writers all 

acquigitions of a single coparcener had to* be thrown into 
the common stock. Vasishtha (X V II . 51) says that a 
brother, who has gained something by his own effort, shall 
take a double share only (eva) of his acquisition. According 
to Cankha, land formerly lost and recovered by one copar
cener, shall be divided by all the co-heirs, but he shall take 

i a fourth part in advance.
Gains of N 0 0 ther special sort of separate acquisitions was noticed 

more early or discussed more fully than the gains of 
learning, i.6., of sacred knowledge. «Just as in the law 
regarding concerns among partners, the distribution of the 
sacrificial fees apiong a company of officiating priests occu
pies the most prominent place.1

In order to understand the rules of the Smritis on this 
head it must be remembered that the young Hindus 
of old, much as the college students of the present day, 
used to go abroaa in order to enjoy the instruction of a 
renowned teacher. About the. mode in which scientific 
requirements and skill ; in sacred lore was turned to 
account for the acquisition of wealth, we possess some in
teresting statements of Katyayana. Thus he mentions as 
the gains of science, fees received from a pupil or for 
the performance of a sacrifice (which latter acquisi
tions are independently mentioned as sacrificial gain by

| I Manu V III. 206—211.

A
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others1), a reward or prize obtained for recitation of the Veda, L ecture 
or for superiority in a disputation, or for determining a v- 
knotty point of )aw,v etc. It  is important to notice that 
Katyayana includes the acquisitions of an artist or artizan 
(Silpin) in the gains of science. Acquisitions of this kind no 
doubt had not been originally contemplated by the priestly 
lawyers. The fact of their recognition illustrates the 
growing tendency of popular opinion to secure for each 
family member the results of his own aptitude for work of a 
particular kind and to favour the growth of private property.

# The same tendency is manifested more clearly still in the Other 
addition of several other kinds of separate acquisitions to ^quisi- 
the gains of science. The metrical Smritis refer to the tious.o  t . . . "  . .
following kinds of separate acquisitions: the gams of 
science and of valour, gifts received from the father or 
mother or paternal grandfather, or from a brother, or a 
friend, wedding gifts, presents received *t*t the solemn recep
tion of a guest (Madhuparkika), sacrificial fees and Stiidhana.
It will be observed that among the divers kinds of gifts here 
specified, gifts received from entire strangers are not in
cluded, and that therefore such gifts are partible. Simi
larly, in the Law of Strldhana, gifts received from a stranger 
are not included in the denomination of Stiidhana. A c
quisitions by valour are defined by Katyayana as consist
ing* of booty made in a dangerous combat, or of the reward 
obtained from a lord or military chief for a gallant action 
performed in war. As regards property lost and recovered, 
of which, according to Canklia, .the recoverer shall only 
take one-fourth as his preferential share, the later Smritis 
ordain that the recoverer shall take i.t«entire ; for, say Manu 
(IX . 209), and Vishnu (X V III . 43), it was gained by his in-

* dividual exertion. And all the later writers hold that 
whate^pv lias been acquired bv the individual effort of a 
single member, without prejudice to the family estate, 
shall not be given up by him to hi^co-heirs.2 The early

1 A guest had to be honoured by offering him the Madhuparka (honey 
mixture), and other gifts. The rules regarding the solemn reception of 
a guest are to be found in the Paraskara Grihyasutra I. 3. and other 
Grihyasutras. Those persons who have a claim to such reception are. a 
King, an officiating priest, an absolved student (Snataka). a spiritual 
teacher, a friend, a father-in-law. a son-in-law and a maternal uncle, .bee 
Manu III. 119; Yaju. I. 110; Parask. ibid. etc. Raghavanarula gives 
silver vessels as an instance of the presents offered to a guest (gloss on
Manu IX. 206). " - _  _ -

2 Manu IX. 208 ; Vishnu X V III. 42 ; Yajn. II. 118 ; Vyasa, Katyayana.
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Lecture rule, stated by Vasishtha, which gave the acquirer a right
V. tQ a double'share only of his self-acquisition was explained 

away in various ways. Thjis it was stated by Vyasa that 
, property acquired by valour or atijr&f the other (modes of 

separate acquisition), was to be divisible, in case the 
family property had anyhow been turned to account in 
its acquisition, be it only by using a common vehicle or 
weapon.1 In such cases, however, the acquirer would be 
entitled to a double share. Katyayana. restricts the 
double share of the acquirer to the case of reunited copar
ceners, which was practically of rare occurrence.

Separate It is a singular circumstance that where the person by  
tlons of a whom a separate acquisition has been made is expressly 
son. referred to in the Smritis, it is generally either the father 

or one of several brothers. From this it might be infer
red that the Smriti-writers did not contemplate independ
ent acquisitions o f a son in the lifetime of his father. 
There exists, however, a text of Katyayana relative to the 
acquisitions of a son, under which the father is entitled 
to a double share or to one-half of such acquisitions. 
This text seems intended to mitigate the harshness of the 
early law regarding the acquisitions of a son, which 
directed their junction with the common family property.2 
Probably the right of the sons to a peculium came to be 
recognized very early. It  would have been strange, for 
example, if a donation once made by a father could have 
been resumed by him according to pleasure.

Partible I t  was necessary to ..discuss the doctrine regarding im - 
propeuy. partible property with some fulness, because it affords the 

only safe basis for determining the nature and extent of 
joint property. ‘ A ll that property is joint which is not 
expressly mentioned as indivisible. Katyayana seems to 
lay down the law with greater generality. H e says that 
all property shall be divided which was either acquired by 
the grandfather, or by the father, or by one of the co-heirs 
him self But this rule has to be qualified, no doubt, by 
the special laws regarding the indivisibility of separate 
acquisition* of a co-heir, which are so elaborately stated 
by Katyayana himself; On the other hund,-it must not 
be thought that, according to the metrical Sfniitis, all ac-

1 For Vahanayudham, a vehicle or a weapon,”  some Digests read 
Vahanadikam, vehicles, etc.”

* Manu V III. 416.
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quisitions of a single member are indivisible. On tlie con- Lecture 
trary, they are very explicit in their statements about the, 
collective nature of such property as has been acquired 
by the common exertion of all the family members,1 or by 
a single coparcener with the aid of joint funds or com
mon implements of husbandry or art. It follows from the 
very nature of the joint-family system that every ordi
nary acquisition becomes joint, no matter how much or 
how little each individual member of the family may 
have contributed to its being made. Supposing one co
parcener to l«ive exerted himself far more than the others 
in the cultivation of the family estate. Still the oxen and 
the plough and the field would be joint property, and the 
produce of his labour must needs be joint as well. As to 
property inherited from an ancestor, its joint nature, of 
course, cannot be called into doubt in any case, and this is 
w hy the Smritis are so careful to distinguish between 
ancestral property and fresh acquisitions both in 'the Law  
of Alienation and Partition. ,

This distinction comes out in a very marked way in “the Rigiit to 
second and third parts of m y subject, viz., the rules regard- 
in0, the time and mode of partition. It is ohvious that 
partition in order to become a common and established 
practice, presupposes the existence of a right to demand 
it on the part of every one of those who are likely to 
be benefited by it. The absence of such a right%as this 
in the earliest period of the Hindu Law is among the 
clearest proofs of the general prevalence of the joint-family 
system in that period. No other single family member 
than tiie father was allowed to institute a partition on his 
own account, and whether he would exercise this right or 
not depended entirely on his discretion. The female family 
members* o aid never demand a partition. The sons might 
divide the property after his death by mutual consent, but 
not at the instance of one single coparceher. Where the 
welfare and prosperity of the joint-family was endangered 
by the unwillingness of a lazy member to work, lie was 
liable to *be turned out of the coparcenary, after giving
him a mere trifle instead of his full share.2 , Where on the

_____ _

> M anuX . 215 ; Y&jn. II. 120. „ ,, . . f
2 Manu IX. 207 • Yain. II. 116. These texts have three interpretations 

1, they relate to a ’coparcener who is able to subsist by his own labourand 
does not desire a share ; 2, they relate to one able bufĉ ^ 1r1° f . to &
(Praka<?a) ; 3, they relate to both classes o f persons (A p a ra rk a )T h ou gh

* p .
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Lecture contrary a specially able member wished to ensure the fraits
V. of his skill and industry to himself by beginning life on his 

own account, he was not, it appears, lree to demand a parti
tion, and his interests, unless he 'chose to sever himself 
entirely from the family without asking for a shaie, weie 
not protected otherwise than by the laws regarding sepa
rate acquisitions. ’ , -

Distribu- The distribution of the family property by the father 
tion of the appears to be a very ancient practice in India, as it is 

, dtafngt5the recorded in the V ed a! It was a natural exercise of the 
life of the^^T ia potestas, and is found almost wherever the right to 
father‘ make a will is wanting, which is so . characteristic an 

attribute of the power of a paterfamilias under Roman 
Law. Apastamba (II. 6, 14 i) mentions no other kind of 
partition than that which is made by the father. From the 
distribution of the estate by the father it is necessary, to 
distinguish another kind of partition, which,though taking 
place equally in the lifetime of the father, was not insti
tuted by himself, but by the sons. This division by the 
son§ is again twofold with or without his consent. _ Parti
tion with the father’s consent or concurrence might be 
undertaken by the sons, when the mother was past child
bearing and the carnal desires of the father were extin
guished and the daughters were married.2 Most Smriti- 
writers declare the father’s assent to be absolutely necessary 
to partition, and Cankhalikhita goes the length of abso
lutely forbidding a partition made in his lifetime by the 
sons even of wealth subsequently acquired (by themselves). 
There is one important passage, variously attributed to 
Cankha, Cankhalil'hita and Harita, which declares the 
estate to '‘ be partible by the sons, where the father is 
stricken in years, perverted in mind or incurably ill. This 
is the more ordinary reading of this passage, but it must 
be owned that according to another reading it means the 
very reverse, viz., that even in such cases the estate must 
not be divided against the father’s will.3 A n  analogous

the great majority o f the Indian Commentators have adopted the first 
interpretation, I have decided in favour o f the second, because it would 
be absurd to speak o f the bestowal o f “ a trifle, sufficient to preserve 
bim from starvation” on one able to subsist by his own labour, and because 
the root Ih is not likely to be used in a different sense— in Manu IX. 207 
than in 209, where it means exerting one’s-self.

1 Taittiriya Sanhita III . 1, 9, 4. 2 Narada X III. 3.
8 {The former reading is found in the Mitakshara. Mayukha, Smriti- 

chandrika, Vivadatandava, Yiramitrodaya, Apararka, Yaijayanti, and other

*  '  t
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t^ct of Narada (X III. 16) ordains that a father may forfeit Lecture 
his power in the distribution of his estate through illness, v - 
wrath, absorption in worldly desires or transgression of 
the law (i. e., probably of the ordinary rules regarding 
partition). Devala says conversely that the sons have no 
power over the paternal estate while the father is alive and 
free from defect. The texts of Yajnavalkya and others 
regarding the equal ownership of father and sons in ances
tral property can hardly be meant to confer on the latter 
a claim to demand the division of such property at any 

* time. The Dharmasutra of Gautama, while declaring in 
one place (X X V III . 2) the assent of the father as absolutely 
necessary to a partition by the sons, refers in another place 
(X V . 19) to sons who have enforced a division of the family 
estate against their father’s wish. Such sons shall be 
excluded from funeral repasts, which shows that division 
against the fathers wish, though not precisely illegal, was 
reputed contrcc bonos mores. This appears to have been 
the true feeling in the Smriti epoeh about a partition 
enforced by the sons, and this feeling continued to subsist 
in spite of the important rights that were gradually accord
ed to the sons over ancestral property.

The most common period for instituting a partition Division 
appears to have been the time shortly after the father’s after 
demise. Division of the estate was the surest method for death!8 
obviating all quarrels which might arise in that event in 
regard to the management of the estates and the share of 
profit accruing from it to each member of the coparcenary.
In some texts the mother’s death is added to the demise of 
the father as a necessary antecedent to partition. But the 
importance of these texts, which moreover are contradicted 
by a passage of the Sangraha, must not be over-rated.
S u ^ c  ing they refer to the management of the estate by 
the mother during the minority of the sons. In that case 
they would tend to confirm the ruleftf S a n ta  (quoted by 
Apararka) that partition must not take place till all the 
brothers have attained majority. Baudhayana speaks of Minority 
the custody over the shares of minors, which * seems to a,‘d 
imply that a legal partition might be, instituted even

works. The latter reading-, with the particle na, 1 not,’ occurs in the 
Dayabhaga 41, Raghuuandana 31, and other works, chiefly of the Bengal 
School. The previously quoted text, provided, that it is really taken from 
the same work, would rather speak in favor o f thq*eorrectness o f the Ben
gal reading.



•
Lecture, during the minority of some of the coparceners. There #is 

also a text of Katyayana to the effect that partition shall 
come when all the brothers have attained majority, but the 
same writer in another text ordains that the wealth of 
minors aud absent coparceners shall be deposited free from 
disbursement with relatives and friends. This appears to 
be the modern opinion about this matter, aiid similarly 
Brihaspati refers to partition in the absence of one coparce
ner as to a legal proceeding. It may be observed here that 

Case of the rights of minors were further protected by the rule 
pregnant which vests guardianship in the sovereign.1 Another limit-* • 

ation of the right of brothers to come to a partition is 
stated by Vasishtha, who says (X V II. 41) that it shall be 
delayed until the delivery of those (widows) who have no 
offspring but are supposed to be pregnant. No other Smriti 
contains a similar rule, and the pregnant allusions of the 
other Smriti-writers* to the son born after partition, seem to 
imply that they did not consider the existence of a preg
nant ̂ widow as a bar to partition.

Arbitrary The mode of division has to be treated next. In  a 
dwtnbat1011 dJViSj011 instituted by the father himself, the early Indian 
father. Law did not place any restriction on the discretionary power 

of the father in the distribution of his sfcatp. According to 
an old writer (Harita), he was at liberty to retain the 
greater part of his wealth for himself, and might even 
take back under pressure of distress what he had given to 
his sons. Such a modern author as Brihaspati ordains that 
the sons shall be content with such allotments as their 
father has given to ‘them, whether great or small, because 
the father has power over the entire property, and* the 
prohibition levelled by the same author against arbi
trary preference shown to one son over another is in 
the nature of an advice or ' moral injunction rather than 
of a law. The same proposition is contained in the 
analogous texts of Iffarada (X III . 15) and Yajnavalkya

1 Vasishtha XVI. 7 ; Gaut. X. 48 ; Manu V III. 27; Vishnu III. 65. The 
Indian Conynentators are not agreed about the interpretation o f this rule : 
Thus Govindaraja and Kalluka (on Manu l. c.) declare the protection of 
heirs against covetous relatives as its true o b je ct ; but Medhabithi observes 
that the relatives of a minor may institute a law-suit against the King, 
in case he fails to preserve carefully the property of minors, which is in 
his keeping. In practice, both cases may have been o f common occur
rence. It seems very natural in particular that an encroaching prince 
should have abused frequently o f the minority o f the heir-apparent o f a 
feudal baronetcy or other large estate in order to get possession of it 
himself. g| *

#
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m : 116).1 Though 9under no legal restraint, he might Lecture 
find himself checked to some extent by custom in dispos- ^  
ing of his property, especially in early times by the Law 
of Primogeniture. Even Apastamba, though opposed 
otherwise to the Law of Primogeniture, says that the 
father in dividing his property shall gladden the eldest 
son with some choice portion of his wealth (II. 6, 13, 13).
A ll Smritis mention one or several modes of distribution 
according to seniority. They also ordain a decrease in 
the shares for those sons who are bom  of a mother—  

•belonging to a lower caste than the other sons. The 
Law of Primogeniture and mixed marriages betweenO t o
different castes have gradually passed away. A  new dis
tinction was introduced in regard to the property to be di- . 
vided. The importance in the Law of Partition of the distinc
tion between ancestral and self-acquired property appears 
clearly from the Vishnu-Smritis (X V II. 1, 2). This 

. work contrasts self-acquired property, which a father may 
distribute according to pleasure among his sons, •with 
ancestral property, over which his right is not greater 
than that of the sons. This means apparently that where 
such property is divided, the mode of division has to be 
determined by the father and sons in concert. An equal Eq™1 divi- 
distribution of the whole estate among the sons is men- 1 
tioned as one alternative in all Smritis, including the 
earliest works, and there has always been a strong leaning 

'towards this mode of division. It  is energetically ad
vocated by Apastamba, and there is an important text 
of Katyayana to the .effect, that a legal partition is effected 
by the parents and sons taking the whole estate in equal 
shares. Little is to be found elsewhere about the amount 
of property to be retained by the father in this or indeed 
in any case. Narada (X III . 12) and Brihaspati say that 
a father when distributing his property, may retain two 
shares for h im self Hailta in one place restricts the ap
plicability of this rule to the , case of a father having an 

< only son. The other text of Harita, which authorizes.
the father to-retain the greater part of his .wealth for himself,
- _______ ________ — —  ■ — "»—

1 ( For the SanxJwM, see Appendix.) “  I f  they have received less or 
greater allotments from their father, it is the law, because it has been so 
arranged by the father. They cannot demur to it at a subsequent time.
Oulapani. Apararka lias the same interpretation, but he says expressly, 
that this relates to Self-acquired property only. The Mitakshara takes 
the epithet Dharmya as denoting that a partition, i f  just, is valid. See 
however Yajn. II. 1 JJt. •
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o
Lecture has been quoted before. Apastamba speaks of the chariot 

v - and the furniture in the house as being the father's share ; 
but the reading of this Sutra is not free from doubt. In  
order to explain the absolute silence of the other Smritis 
it might be argued that the father's absolute power -in 
the distribution of his property implies d fortiori an equal
ly absolute right to withhold any part of it from partition. 
But this explanation cannot apply to those works which 
draw the distinction between ancestral and self-acquired 
property. The true solution of the difficulty has to be 
sought in the fact that under the Law of the Smritis every 
member of the higher caste was to retire into a forest or 
to become an ascetic in his old age after having relin
quished his property. In the Law of Inheritance, the 
entrance of the father into a religious order is therefore 
placed on a par with his demise. In reality, those who, 
conformably to this rule, retired from worldly concerns in 
their old age were but few in number. Harita makes 
it optional in the father to retire from the world or to 
remain at home and give part of his property to his sons* 
Several Smritis contain the rule that a son born after 
partition shall receive the property of his father only, 

The son which shows clearly that the father in making the parti- 
parti'tionf ^ on was re âin property for himself.1 It may be ob^ 

served in this place that the law regarding the son bom  
after partition is differently stated in other works. They 
prescribe2 that he shall receive a share, i. e., that the parti
tion shall be opened up a£gain on his account.

Partition What the claim of the father amounted to in those cases 
the father’s w^®re a partition had been instituted against his will, 
wish. on account of his dotage, illness, etc., it is not easy to say. 

Perhaps he had merely a claim to maintenance in such 
cases, and certainly he could not claim more than a son's 
share. > ^

Shares of In a division after the father's death the claimant of 
collaterals, arbitrary power on the part of one particular family 

member is absent; and the mode of partition* is entirely 
determined by custom. Unequal division, therefore, could 
only obtain in early times under the Law of Primogeniture,

1 Manu X. 216 ; Narada X III. 44; Gaut. X X V III. 29; Brihaspati. 
Narayana, in commenting on M. IX . 216, observes (for the Sanskrit, vee 
Appendix) : “  This rule shows that the father also'is to take a share at 
a division of the estate.”

2 Vishnu XVII. 3; Y^jn. II. 12?.
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and in the case of s(fns springing from mothers* of different Lecture 
castes. Two institutions will have to be discussed in v - 
connection with inheritance, and it will be seen that in 
course of time none but equal divisions come to be consi
dered as legal. Among the common descendants of one 
ancestor the division is per stirpes. How far the Law of 
Representative extends, will be seen further on.

The female members of a joint-family, though they can Females 
never demand a partition for themselves, and have,general- ent‘t,eii t0 
ly speaking, a right to maintenance alone, may claim a The 

• share of the property in certain cases. This right, however, mofcker* 
did not belong to them originally, and it is'not recognized 
in any of the old Dharmasutras. Apastamba (II. 6, 14. 9) 
mentions with disapproval the rule that the wife 
at a partition should keep her ornaments and gifts 
received from relations. Vishnu, however (X V III. 34,
35), speaks of the shares of a mother and maiden 
daughter. Yajnavalkya says that in a division after the 
fathers death, the mother shall receive a sou's sharg, and 
he lays down the same rule in the case of. a division in the 
fathers lifetime, provided that it is an equal division, and 
that the wives have not received Stridhaua, i. e., property 
sufficient for their maintenance from the husband or father- 
in-law ; if they have, they can only claim half a share of 
the property. Another Srnriti states generally, that a 
wealthless mother should receive an equal share. A n  ana
logous rule is equally given by Narada in reference to 

• partition after the father’s death £XIII. 12), and it may be 
that the double share which he assigns to the father in 
a division during his lifetime has fl, sufficient provision 
for the mother for its true object. According to a modern 
writer (Vyasa), the stepmothers and the paternal grand- 
mothers shall also receive a share each. These rules are in gfĉ p_ 
accordance with the special consideration showed to mothers mothers 
and grandmoth&s in the Indian Lav^ The rules regarding “ dP ^ "  
the shares of unmarried daughters relate exclusively to the mothers, 
case of partition after the father’s death. Thus it is ordained The 
by Manu(IX.118),Brihaspati and Katyayanathat the sisters daughter, 
shall receive a quarter of a share from their brothers ; and 
Yajnavalkya (II. 124) gives the same rule, adding that her 
marriage expenses shall be defrayed out of such property.
Devala ordains generally that the daughters shall receive a 
marriage portion from the paternal wealth. Vishnu (X V .
31) directs that they shall be married by their brothers in
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Lecture a manner correspondent with the amount of the paternal 
% property. Cankha says that on a division of the estate 

a maiden daughter shall receive ornaments, and Stridhana 
for her nuptials. As before division the obligation to 
marry maiden sisters and other unmarried females was 
among the principal charges oil the estate, it was but 
natural that a certain amount should have been set apart 
for that purpose when the estate was divided. It  deserves 
to be noticed that the rule regarding the fourth share does 
not make its appearance before the period of the metrical 
Smriti. Some of these works go much further than this. 
Narada (X III. 13) makes her right equal to that of a younger 
son, when the father distributes the estate. Katyayana 
awards a sons share to the maiden daughter when the 
estate is very small. But during the life of the father the 
provision to be made for the daughter continued to be left 
entirely to his discretion, and the wives and daughters of 
disqualified heirs and deceased coparceners have never 
advanced beyond a claim to be maintained or provided 
for in marriage by the co-heirs.1

Charges on The charges on the estate, such as the expenses incurred 
for the maintenance of females, minors, etc., and the debts, 
must be distributed among the sharers in due proportion. 
The leading text on this subject is one of Yajnavalkya 
(II. 117). It is true that the debts only are referred in 
this text; but there is no reason why the other charges 
on the estate should be treated on a different footing. 

Evidence Considering the immense importance of partition for 
tion/lP th# legal and social status of each member of an Indian 

family, it cannot but seen! surprising that the Hindu Law  
does not direct the performance of any of those solemn 

The k* d rites on this occasion .with which it is so- lavish otherwise, 
ling of the Y et the only trace of a ceremony having taken place at 
sacred fire, the time of division is. to be found in the injunction of the 

Smriti,2 that the satfred fire, in which each householder 
had-to offer the domestic oblations, may be kindled on the 
division of the family estate. The kindling of the sacred 
fire was no doubt considered as one of the most sacred and 
important ceremonies, but ib appears that the more usual 
occasions for its performance were the marriage of the

1 Yajn. II. 141 ; Narada X II. 27.
2 Gaut. Y. 8 ; Cankhayana. Grihysutra I. 1 ; Medhatithi seems to allude 

to a ceremony consisting o f kneading a yellow ball at the division o f  the 
estate. But his terms are not very clear.
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future householder, ftnu the demise of the previous head Lecture 
of the family.1 Nor is the kindling of the sacred fire v * 
ever mentioned as necessary to constitute a valid, or as 
evidence of a contested, partition. Written documents 
recording a division of patrimony are mentioned and des
cribed in the modern Smriti of Brihaspati, in a list of 
the divers sorts of writings. He says that where brothers 
of their own accord come to a division of their joint- 
estate and record this fact in a document, it is called a deed 
of division. This does not prove of course that a written 
Heed was necessary to constitute a partition.

Under these circumstances, the question whether an estate Circum- 
was divided or not coqld not but become a frequent subject ^dence 
for contention, as soon as partition itself had been come to 
be an established practice. The evidence to be resorted to 
in such cases is discussed with morec or less detail in 
several of the metrical Smritis, such as the works of 
Yajnavalkya (II. 149,) Narada (X III ; 36— 42), Brihaspati 
and the metrical Smriti of Cankha. The following: lands 
of evidence are mentioned in these works, each preceding 
kind being apparently considered as weightier than the 
one following next: 1, witnesses, especially near relatives; 
on failure of such, distant relatives or neighbours (bandhu, 
k u la ) ; 2, documents ; 3, the separate holding of property, 
especially of immovable property, and the separate trans
action of affairs, both secular and religious. As for the 
separate performance of religious ceremonies, it will be 
remembered that the religious rites have to be per
formed by the head of the family for all the members, 
and £h&t the multiplication of the ceremonies produced 
by a division is stated as a reason why division is 
meritorious from a religious point of view. The way in 
which separate transactions in mundane matters may be 
used as a test of partition is carefully examined by 
Narada and BriratpaSS. These writers refer in particular 
to separation in income and expenditure, gift and accept
ance #of gift, and to separate meals, as well as to the 
mutual performance of such transactions as are not allowed 
to. take place between the members o f ° a  joint-family, 
as e.g., bearing testimony, bailing, and pecuniary trans
actions of any kind. It is in short by circumstantial 
evidence on inference (anumana) that the fact of partition,

1 Gaut. V. 8 j Manu IV. 67 ; Vishnu ̂ LIX. 1.
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Lecture has to be asceri*ined.*wBrihaspati compares a division 
Y. in this respect to the contested ownership of immovable 

property and to an enquiry about the perpetrator of a 
heavy criminal offence. Narada adds a limitation as 
to time to his rules about the separate transaction of 
affairs, viz., this, that such transactions must have gone 
on for'ten years to constitute reliable evidence of partition. 
Where the examination of circumstantial evidence leads 
to no result, some of the later Jurists prescribe the ap
plication of a divine test, i.e., of a solemn oath or ordeal, 
under a text of Narada. It has, however, to be observed

• . that this rule of Narada applies to the Law of Evidence
in General, and that there is little to connect it with the

• special case of a contested partition.
•' Hidden The administration of an ordeal, viz., of the ordeal 

effects. 0y gacred libation,1 is distinctly prescribed by Katyayana 
* . in the case of effects concealed or supposed to have

been concealed by one of the coparceners at a partition. 
Whpre such articles or, generally speaking, property 
embezzled by one coparcener, or overlooked at the 
time of partition, should have actually been discovei^d,

\ . or where lost property hits been l’ecovered, it shall
t . . be equally divided by the co-heirs.2 One of M anus

Commentators (Narayana) declares the purport of this 
rule (IX . 218) to be this, that those guilty of such em
bezzlement shall not be punished by the loss of their 
share at the time of partition. To cheat his younger 
brothers from avarice* is certainly declared as a criminal 
offence in au elder brother, and as punishable, moreover, by 
the forfeiture of his Right of Primogeniture and of his Share.3 * * * 
This harsh law appears to have been mitigated in the time 

Progress •„ of Brihaspati and Katyayana. W hat has been divided 
the Law of wrongly or erroneously shall be subjected to a fresh division. 
Partition. Altogether it ŝ an unmistakable fact that the Law of 

Partition is seen in'7an infinitely more developed state in 
some of the modern Smritis than in the old Dharmasutras. 
In the next Lecture I intend to show how partition has gone 
on developing in the modern period of the Indian Law.

1 See Narada, Part I, Ch. ix.
2 Manu IX. 218;  Yajn. II. 126 ; Katyayana. Another text attributed

to Manu ordains partition to be re-opened, whenever a common property
is brought to light after partition. But this text is not found in the
Code o f Manu, and is contradicted by the rule actually found in that
work that division is once for all and irrevocable (IX . 47). |

8 Manu IX. 213. *
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LECTURE YI.
•  — —

THE MODERN LAW OF PARTITION. £
«•

— -  s
Scope of this Lecture—Nature of property—Origin of the Dayabhaga Law— •

Early disquisitions on proprietary right — The Miidkshara doctrine I he 
father’8 power over ancestral movables and s(rff-acquired land Gifts ^
of movables by the father—Apparent coni radlctions — The father’s power of 
alienation under the Dayabhaga — Universality of the doctrine of Factum 
valet — Jimutavahana’s views regarding alienation are not peculiar to him P-h
Various readings — Naturally ‘indivisible property — Separate acquisitions —-  4ll *
Mitakshara doctrine— Double share of the acquirer according to the Daya- g  .3
bliaga — Acquisitions of a son — The Mitakshara doctrine regarding divisi- flt

4ble property — The later Digests of the Mitakshara School — Maydkha O  4ft
Vfvddatandava — Viramitrodaya — Madanaparijata — Smfitichandrika 
Sarasvatfvilasa— Property inherited from collaterals — Ancestral property ^
recovered — Vivadachintamani — Time of partition according to the £3
Davabhaga; according to the Mitakshara — Character of the Mitakshara 
doctrine — The other writers of the Southern School — Benares School—
Maytikha — The Mithila doctrine — Partition during minority of a copar- 
cener — Mode of division according to the Dayabhaga Character of this 
svstera — The Mitakshara system — The double share to be retained by the 
father — The son born after partition — Caste distinctions — Rights of females 
— Where no assets— Division of liabilities,•partial division, and division of 
profits — Rights of women on partition under Mitakshara Law The widow 
under the Smprichandrika; under the Viramitrodaya, etc. — Where she 
possesses Stridhana — Question as to share of the step-mother, etc. — I he 
fourth share of a daughter — Definition of the term ua fourth part 
Rights of women in Rengal — Evidence of partition — Concealed property 
Supposed forfeiture of share by an elder brother cheating liia younger brothers.

T h e  modern Law of Partition is a ^subject of such vast ®,®?PLec- 
extent and importance that it is entirely out of the ques- ture. 
tion to treat it fully within the scope of this course of Lec
tures. It will be sufficient to point out the more important 
changes which have been introduced into the old Law of 
Partition by the conflicting Schools of IndianCommentatois, 
and to show how they have arrived at deducing their new
rules from the old texts. 8, N ,

A n  entirely new element has been introduced by the pr̂ errety. 
modern 'Jurists in the shape of those curious disquisitions 
about the nature of property and inheritance with which they

•)



' Lecittre are in the habit of prefacing their Treatises on Inheritance.1 
VI# S om e of these disquisitions might seem to centre m  the
-----  abstruse question whether property is a sacred or profane

institution, and they are closely connected, no doubt, with 
the Mlmamsa dissertations about property.2 A t  the same 
time, they have a direct bearing on the solution o f such 
an eminently practical question as the deteimination of 
the relative power of father and sons in property ancestral, 
in other words, the extent of the patria potestas as tar as 
proprietary right is concerned. Those who hold that pro
perty is by birth, infer from this that the sons can demand* 
a partition of ancestral property in the fathers lifetime. 
Those who hold that the f proprietary right of the sons 
does not arise till after the father’s demise, deny their right 
to demand a partition during the life of the father. The 
former doctrine is generally known as the Mitakshara Law, 
and the latter as- the Dayabhaga Law, and the author of 
the latter work has been sometimes regarded in the light 
of a/bold reformer, who set up the actual usage of his own 

Oriem o! time acainst the letter of an obsolete law. Howevei, the gist 
the Hava- of Jimtitav&hana’s doctrines on this head is far older % .n  

g ‘ himself and agrees to a considerable extent with those 
views of the nature and origin of property which are so 
elaborately refuted in the Mitakshara, Smritichandrika 
and other old Digests. The immense importance of this 
subject for the Law of Alienation and Partition will justify 
my dwelling on it a little longer. Unfortunately the loss of 
those numerous old Digests which are known from quota- 
tions only makes it impossible to trace with anything Uke 
certainty the growth and origin of the various shades of 
doctrine about the nature of property and inheritance, 
which are embodied'in the Digests from the Mitakshara 
downwards. There is still a chance of some of these works 
being ultimately recovered and becoming accessible to 
Sanskrit scholars! fn the mean time, I would submit the 
following solution of the problem.

1 Sometimes the Section on the nature o f property is brought in else
where. This is notably the case fti Apararka’s Commentary on Tajna-

' valkya. where it occurs in the comment on Yajnavalkya’s rule 
(II, 12 i) ; about the equal right of father and sons in property ancestral, 
and in the Sarasvativilasa. where it heads the Section on, Obstructed 
Inheritance. From some other works, such as the Madanaparijata and 
Vivadachintamani. it has been omitted altogether. .

2 See Jaimini’s Aphorisms of the Mlmamsa, Vol. I, p p .435 438 (in
the Bibl. Indica). a 0
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Though the question as to the nature of property does 
not seem to have Been raised in the. Smriti period, the VI. 
modes of acquisition, lawful or otherwise, fit for all castes EadTdis- 
or restricted to one particular caste, were a favourite quismons 
topic with the Smriti-writers.1 It  was natural to ask,' 
therefore, whether the modes of acquisition recognized by  ̂ g 
the earliest writers, were the pnly ones, or whether proprie
tary right might arise in some other way as well. This 
question came to be discussed towards the end of the Smriti 
peiiod by the author of the Smritisangraha and was 
answered by him in the negative. I f mere possession were 
to cieate proprietary right, he says, theft would have to be 
viewed as a source of property. Therefore property cannot 
arise in any other than those modes which are stated in 
the law (Castra). The Smritisangraha is also quoted as an 
authority for the proposition that the proprietary right 
of the sons does not exist during the life Si their father, and 
arises for the first time at a division of the estate.2 Pre
cisely the same views are attributed to one of the earliest 
Commentators, King Bhoja of Dhara (Dhare^vara).

The close analogy of these doctrines with the Dayabhaga 
system is obvious. Moreover, the Dayabhaga (II, 15) 
quotes with approval Dharetjvara’s restrictive interpretation 
of the important text of Yajnavalkya on the equal owner
ship of father aud son.3 These facts tend to show that 
the views of Jlmutavahana were neither peculiar to him
self nor to the Bengal School of Lawyers. It has been 
pointed out in the two last Lecture^ that a high opinion 
of the proprietar}7- right of a father and of the extent of the 
patriot potestas generally had been unitersully entertained 
by the Smriti-writers. It  might be argued that there is no 
sufficient authority in the Smritis for extending the patria 
potestas as far as (is done by Jlmutavahana. But there is 
far less ancient authority for the opposite doctrine of the 
Mitakshara. ▲ • 4

The Mitakshara doctrine rests principally on a wide The M i s 
interpretation of the text of Yajnavalkya (II. 121) on the ^ ine

*

1 Gaufc. X. 2, 7. 39—42, 66 ; Manu I. 88—91 ; VIII. 410; IX. 326—334 ;
X. 76—79, e tc .; Yajn. I. 118—12a; Vishnu II. 10—16 ; LVIU  ; Nurada I.
3 ,46—53. • *

2 Mayukha IV. 1, 3. Elsewhere the author o f the Smritisangraha is 
only made to say that Day a means “  wealth descended, i, e., inherited 
from the father or mother.” -  Smritich. I. 10, etc.

8 See below, p. 110. *
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Lecture equal right o f  father and son in property ancestral. In
VI. Apararka’s Commentary on Yajnavalkya, which exhibits 

the same theory in a less developed form, it is introduced 
in the gloss on that text.1 Now, if the sons are given a 
right in the ancestral property even during the life of their 
father, it follows that this right exists from the date of their 
birth. As, therefore, birth may be a source of proprietary 
right, the enumerations of the modes of acquisition in the 
Smritis are incomplete, and the characteristics of property 
cannot be gathered from the law-books ( Castra) alone. 
In other words, property is secular and not religious 
by its nature.2 Though the principal objection to his 
own theory had thus been successfully warded^ off by 
Vijnanecjvara, he thought it advisable to rest it on a 
Smriti text. This is how Vij'nanefjvara or his predecessors, 
from whom he may be supposed to have borrowed his 
theory, came to fabricate a text, in which the doctrine 
that property is by birth is attributed to the holy teachers 
(Acharyas), and to attribute this text to the sage Gautama, 
who was looked upon as the principal authority in regard 
to the sources of ownership.3

The father’s qhe birthright interest of the sons in the estate having
ancestral̂  been satisfactorily established, it became necessary to fol- 
movabies low it out into its consequences and to defend it against 
acquired the arguments which might be derived from some of the

1 After having pointed out that the equal ownership of father and 
son does not annul the father’s ownership and does not prevent him 
from defraying the expenses of the ceremonies enjoined in the Veda 
(seeMitaksh. I. 1, 18), because the father may perform the Agnifyotra 
after having separated his sons from himself, or with their peittnission, 
Apararka goes on to say that partition does not create proprietary right, 
as in that case the fathe r̂ would not be owner before partition. Then 
he defines partition as shown before (p. 108) and compares the condition 
of coparceners to the status of partners in business or in sacrificing. 
He concludes by observing that, were ownership created by partition, 
even theft would b»' a source of property.

2 I am aware that the object of the disquisition on the secular nature 
o f property is differently stated in the Mitakshara itself (I. 1, 16). . But 
in the Mitakshara this disquisition does not seem to have preserved 
its original form.

3 This text is not found in the printed editions of the Gautama- 
Smriti, nor in Hsradatta’s standard old Commentary of that work, the 
Gautamiya Mitakshara, and it is impossible to reconcile it with the 
genuine text of Gautama on the sources o f ownership (X. 39) and with 
the analogous texts o f the other sages. Besides it was unknown to 
JImutavahana, Apararka and to the Mithila writers. On£ passage of 
the Dayabhaga (I. 19) has been conjectured to contain an allusion to it. 
But it is far more probable, that JImutavahana in this place refers to 
the genuine text o f Gautama on the modes of acquisition.

0
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te*ts on alienation. These texts,as shown in a former Lecture, Lecture 
were destined to restrict the father’s power in dealing with VI. 
the family property, not to enlarge it. However the state
ment contained in one of these texts, that the father is 
master of the gems, pearls, coral and other (property of 
this kind) was by some writers interpreted as a special pro
vision relative to the father’s power over ancestral mov
ables. This view is refuted by Vijnane9vara (I. 1, 24), and 
he states, moreover, that the father’s independent power 
over movables of any description is strictly limited to 

♦indispensable acts of duty, and to those acts which are 
enjoined or permitted by special texts, such as affectionate 
gifts, maintenance of the family and the like (I. 1, 27).
The other half of* the same text puts a restriction on 
the father’s and grandfather’s power over immovables.
The opponents of the birthright theory explained it as 
relating to property inherited from the’grandfather, and as 
proving that property arises on the death of the previous 
owner, and not by birth (Mitaksh. I. 1, 21). Vijnanecyara 
refutes this argument (I. 1, 24, 27), which is closely 

* analogous to the opinion advanced in the Dayabhao-a 
III. 23), and estab lishes, with the aid of another text, the 
birthright interest of the sons in the whole immovable 
estate, whether ancestral or acquired by the father. The 
consent of the sons to an alienation of immovable pro
perty may never be dispensed with, except where neces
sity or pious purpose can be shown (I . 1, 28-29).

It  will appear afterwards that irj a partition made by a Gifts °f 
father, head of a family, his power of disposal, even in 
the oase of his self-acquisitions, is sferictly limited to the father, 
right to retain two shares for himself. Here, however, the 
distinction between movable and immovable property is 
brought into play, and has called forth the rule (I. 6, 
1 5 —1 6 ;  I. 1, 25), that any gifts consisting of movables, 
which has bestowed on a so n *b y ,fhis father before 
partition, becomes his independent property, and need not 
be divided with the co-heirs at the time of partition. 
Immovables, though self-acquired, can only be given with 
the consent of the other sons. These ,rules, of course,, 
would not apply to a disposition by will under the modern 
law, as a disposition by will which was not contemplated 
by the Indian Jurists may be compared to a partition, but 
not to a gift by the father.

The account here given of the Mitakshara doctrine of ApparentO • 0
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Lecture proprietary right, leaves several apparent contradictions
VI. out of sight. Thus, the Mitakshara, m  treating ot parti- 

i —  tion, gives the father an absolute power of disposal over
Son. 1C’ all his self-acquisitions, whether movable or immovable, 

which it is difficult to reconcile with the birthright interest 
previously awarded to the sons in tbe whole immovable 
estate of the father. Again, in the Section on Property, 
the father’s power over movables, such as pearls, gems, 
coral, etc., is declared to be general, subject only to the 
condition of its being exercised for a lawful purpose, such 
as affectionate gifts, maintenance of the family, etc. In., 
the Section oh Partition, however, the distinction between 
movables and immovables is entirely disregarded,, .the 
distinction between self-acquired and ancestral property 
being treated as the decisive one. 'I n  the later Digests 
these contradictions become even more glaring, as they 
quote a number oP texts not found in the Mitakshara, by 
which the father’s power over all his self-acquisitions is 
asserted in very strong terms.1 It is true, that the Mayu- 
kha' (IV. 1, 5), in order to reconcile the conflicting state
ments in regard to the father’s power over movables, 
declares the above text relative to pearls, etc., to be applies  
ble to such movables only as are not liable to destruction. 
It has also been said that the text on alienation in Mitak
shara (I. 27} is only meant as a prohibition of a gift of the 
entire property, which would leave the family destitute.2 
This is no doubt the original import of that text, but the 
Mitakshara gives a widgr signification to it. Vijnane^vara 
in this, as in several other cases, has apparently not taken 
the trouble of being quite consistent with himself. It  
should, however, be considered that the Introduction con
tains the general rules about proprietary right, which are 
limited in their application in the Section on Partition. 
This appears more clearly from the Vlramitrodaya (pp. /A, 
87), and viewing the matter historically, the distinction 
between movable and immovable property is no doubt the 
original and fundamental one. Therefore- the real opinion 
of Vijnane<jvara, as statqd before, appears to be this that 
immovable property, eveu where it is self-acquired, may 
never be alienated by the father except in cases of neces-

1 Smritich. V III. 22—28 ; Mayukha IV. 4, 6 ; Madhavlya 13 ; Vivada- 
chintamani 229 (Tagore); Apararka, etc.
. 2 Mayne, § 231.
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®i^ ■?? ôr a P*°i:s purpose, but that his power over Lecture 
movables of any description includes the free bestowal of VI- 
them as an affectionate gift, especially on any of his sons.
It is far from improbable, moreover, that the restrictions 
placed on the father’s power over movables are in the 
nature of a moral injunction rather than of a legal rule, 
especially as regards self-acquired movables, over which the 
father must naturally have possessed a very large discre
tionary power.

Under the Dayabhaga the father’s power of alien a- Tkefather’s 
^ion and unequal distribution is infinitely greater thanPowero* 
under the Mitakshara. The 'father’s right to alienate undefthe 
ancestral movables is rested on the very text which is Daya- 
quoted in the Mifa'kshara in connection with this subject.1 
Jimutavahana lays much stress on the word ? all,’ which 
is twice used In that text. According to him, this term 
is used in the first hemistich in order to include ancestral 
movables of every description, while its insertion in the 
second hemistich tends to show that even in the case of 
ancestral immovable property the father has full author
ity  to make a donation or other transfer of a small part 
(II. 22— 24). The texts, which are relied on in the Mitak
shara, are disposed of by Jimutavahana with the Remark 
that an act, though morally wrong, may be legally valid, 
because a fact cannot be altered by a hundred texts fII 
30). | ’

This saying of Jimutavahana has attained consider- Univer- 
able notoriety, and the doctrine of J?actuin vcilet, as it i& saiityof 
called, has often been held out as one of the most charac- of" 
teiistic features of the Bengal system*. In reality, how- Factum 
ever, it is simply one out of those many tricks by which vaUt 
the Indian Jurists managed to get rid of an old law which 
did not suit them. It may be compared, in particular, to 
that popular distinction between Vidhi, e an injunction,’ 
and A r th u r  la, a mere 'explanatory statement,’ which 
contains either a praise of things enjoined or a blame

1 Colebrooke observes (Dayabhaga. II. 22) that this quotation has 
been evidently taken from the Mitakshara. But *why should it not 
have been taken from an earlier Commentator of Yajnavalkya, e. g.
Viqvanya. whose opinions are quoted with approval in the Dayabhaga. m 
Jimutavahana introduces this text as belonging to Yaj naval ley a. and 
though it is apparently opposed to another text o f Yajnavalkya 
(II. 121). this contradiction vanishes under Jimutavahana^ interpreta
tion o f the latter text (II. 0).

%
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Lecture of things prohibited.1 This Mimamsa distinction is ® cf
VI. constant recurrence in the very oldest Commentaries, such 

as the works composed by Medhatithi and Apararka.
Jimuta- Jimutavahanas doctrine regarding alienation probably is 
v f e ^  8 n°  more peculiar to him than the doctrine of Factum valet, 
regarding though the loss of many of the earliest Digests renders it 
alenot011 impossible to establish this fact positively. Thus much 
peculiar to is certain that his doctrine is not only in accordance with 
him* those opinions of earlier teachers which are refuted in the 

Mitakshara, but is readily deducible from the old texts 
themselves. . ^

Alienation Another Bengal doctrine concerning alienation, viz., the 
of common rule that among undivided coparceners each may alienate 
the extent° property to the extent of his own share, cannot be traced 
of one's to the Smritis, but it is a mistake to think that it is un- 
own share. j^nown to the other Schools.2 Indeed it accords itself with 

the spirit of the Mitakshara Law just as well as, or better 
than, with the general principles of the Bengal School.

Various It, should also be kept in sight, in judging the causes of 
readings. a great deal of tEe difference of doctrine referred to, that 

several important Smriti texts are read differently by the 
Bengal writers than by their brethren in other parts of 
India. #There is no reason for considering the readings 
adopted byJ/he Bengal writers as less old and less authentic 
than the readings found elsewhere.

Naturally In no other part of the Law of Partition is the diversity 
indivisible 0f  reading so great as in the texts on indivisible property, 
property, ^  ]ea(jing text of Manu on naturally indivisible

objects (IX . 219) no less than three of the nine articles 
referred to by that ^authority are explained otherwise in 
the Dayabhaga than in the Mitakshara, and this difference 
of interpretation is entirely due to a difference of reading. 
The writers of all Schools, however, appear to be agreed

------------------------------------- -b--------yc------------ 1

1 Thibaut, Arthasangraha. p. xiv (1882).
2 The text of Narada (X III . 42, 48), on which this doctrine is princi

pally founded in the Dayabhaga (II. 31), is referred to separated co
parceners in the other Schools. This is no doubt correct. See a7ite. p. 108. 
Jimutavahaua’s doctrine regarding the right of undivided coparceners is, 
however, closely connected with his definition of partition (I. 7—9). and 
this definition has been virtually adopted in the Mayukha. where Neila-

, khantha opposes the different definition proposed in the* Mitakshara and 
Viramitrodaya. See May. IV. 1 , 6 ;  IV. 3. 2 (Mandlik, 34, 38). Apararka s 
definition of partition differs likewise from Vijnane^vara’s, in that it 
treats the fight o f each coparcener to a particular share as existing 
even before partition^

*0

114 MODERN LAW OF PARTITION.



MODERN LAW OF PARTITION. H 5
4

about the genera^ principle that, as Jagannatha expresses Lecture 
it, “ the indivisibility of clothes and the like is founded VI* 
on the letter of the revealed law, not inferred from its 
sense. The . practice1 of their own time evidently was 
opposed to the rules laid down in the older Smritis, which 
tended to operate as a bar to division in general, and in 
accordance with the principle enunciated by Brihaspati, 
that the articles in question shall be divided.with Yukti'
‘ e q u ity /i. e., so as to avoid injuring either them or the 
interests of some one coparcener.
1 The Smritichandrika (V II. 39— 47) proposes a very free 
interpretation of the phrase u they are declared indivi
sible ” in the text of Manu, viz., as meaning that they 
are declared to be so, “ by certain inconsiderate persons.”
This, of course, reverses the import of the whole passage, 
and accordingly the Smritichandrika observes further on 
that the prohibition of division has to be disregarded.
The other Digests do not go quite so far as this, and the 
old Bengal writers do not seem to have been acquainted 
with the important text of Brihaspati. Nevertheless, 
the tendency to explain the old texts away is clearly 
evinced in what they say about the indivisibility of houses.
They2 refer this rule to a house, garden or the like*, or to 
several houses, which had been constructed on tbe common 
estate by one or several of the coparceners during the life 
of the father: sucli a house, if built with the tacit consent 
of the father, may be kept by the builder, even after 
the father’s death. •

In the law regarding separate acquisitions the difference Separate 
• of doctrine between the several Schools is more important 
than in reference to indivisible property.

The only author who has succeeded in weaving a toler- Daya- 
ably consistent doctrine out of the old texts is Jlmutavahana. bhaga*
He places the texts of Manu (IX . 208^an^ Vishnu (X V III.
42) aboutit1 e indivisibility of separate acquisitions made 
with the aid of joint funds at the head of his disquisition.
The whole contest, according to him, turns in every case 
on the question whether joint funds have been used or 
not in making an acquisition. A ll the divers rules about 
separate acquisitions, he says (VI. 1, 8, 38), may be summed

1 Dig. V. 2. cccclxxiii.
2 Dayabh. VI. 2, 30; Dayakr. IV. 2, 29. 30; Raghunan. (Sanskrit

text) 26. «



liECTuitE up in the general maxim tliafc wealth accpiiied with 
VI. the use of joint funds is divisible. Weaith otherwise 

acquired is indivisible, and the particular kinds of se
parate acquisitions, such as the gains of valour, etc., are * 
brought in merely as illustrations^ of this principle. The 
gains of science are declared exempt from these rules in 
Section I, in those cases where the coparceners are equal or 
superior in knowledge to the acquirer I but in Section II.
1—19, this restriction seems to have been dropped. This 
doctrine, which is recommended by its simplicity, has been 
considered as the correct view of the law, and enforced 

How far not only in Bengal, but in the other provinces as well. It  
siiari doc" aPPears to me, however, that in this case as elsewhere the 
trine study of the * Bengal writers has unduly influenced the 
differs interpretation put on the opinions held in the other Schools 
rom of Law, though this is manifestly one of the points in 

regard to which the Bengal and Mitakshara Schools are 
at issue. In much of what Jimutavah&na says, no doubt, 
he is perfectly backed by Vijnane<jvara (I. 4). But Vijna- 
neevara holds that in the two texts of Yajnavalkya (II. 118- 
119) relative to impartible property, the condition that the 
acquisition should have been made without use of the joint 
property has to be read with the four kinds of separate 
acquisitions specified by Yajnavalkya, viz., a friendly, or 
a nuptial, gift, hereditary property recovered, and the 
gains of science. To other acquisitions than these four, 
the clause regarding the non-use of joint funds is not held 
applicable by Vijnane^vara, and the consequence is, that, 
according to him, all other separate acquisitions are partible, 
no matter whether involving an expenditure o f  joint 
funds or not. an instance of such other acquisitions, 
he names property obtained by religious gift (Pratigraha), 
which is generally held divisible.1 Jmiutavahana (VI, 1, 53),

1 Colebrooke (Mit. I. 4, 7 note) mentions certain variations of reading* 
in this passage. The reading Pitridravyavirodhena, ** with prejudice to the 
patrimony,” occurs in the Sarasvativilasa as well (para. 180). Bub it is 
impossible to reconcile this reading with the contents of para. 8, in the 
Mib. Colebrooke has, therefore, oeen right in rejecting it and in follow
ing the Subodhini. The printed editions differ : but it is curious to note that the reading Pitridravyavirodhena is found in two very old MSS. of the 
Mitakshara, in the Elphinstone College. Bombay, and ii^the Deccan Col
lege, Puna. Vijnane9vara is quite right too in stating that the precept to 
divide property obtained by religious gift corresponds to established 
usages. Even the Guru or spiritual father has a right to the alms 
collected by his pupil-- See Manu II. 5 1 Vishnu XXVIII. 10, etc..
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on the contrary, ^rgues that the principle of the divisibility Lecture 
of acquisitions made with the use of joint funds is appli- W  
cable even in the case of property obtained by (Pratigraha.)

The question regarding the double share to be allotted Double 
to the acquirer in certain cases constitutes another diffi- acqu1r°erthe 
cult pai t of the Law oi Self-acquisitidti. This question according 
has come off with very insufficient treatment in the majority 
of the Indian Digests, but its practical importance has ren- bbiga. 
dered it the subject of much lively discussion amono* the 
British Jurists. «My own inquiries have caused me to arrive 
At the* persuasion that every attempt to reconcile the con
flicting statements of the different schools and in particular 
to explain the brief and somewhat obscure remarks of Vijna- 
ne<jvara with the aid of the more ample disquisitions of 
Jimutavahana and other Bengal writers is entirely hopeless.
The Dayabhaga (VI. 1 ,1 4 ,2 3 — 29; II. 65— 73) rests this part 
of its doctrine on two texts of Katyayana, and one text of 
Yyasa, with the aid of which it establishes the following 
principles:— 1. O f property gained by personal exertion 
of one member but witli prejudice to the family estate, 
the acquirer shall take a double share. 2. O f property Acquisi- 
acquired by a son, the father shall take one-half.1 The ti°ns ° f a 
acquirer shall take two shares, in case the paternal wealth 8on' 
had been used by him, and one-half, in case it had not 
been used. The other coparceners shall receive one share 
each in the first case, and nothing at all in the second 
case, or the father shall take half, if he is very eminent, 
and two shares only, if he is not so.#

The Mitakshara docti'ine on this subject, which rests on TheMitak- 
* the te it  of Vasishtha (X V II. 51), occurs eft the end of the Sec- f| iP  doc- 
tion on Impartible Property. When, therefore, Vijnane<jvara LardimT 
winds up his argument by saying (I. 4, 29) “ It is settled divisible 
that whatever is acquired at the charge of the patrimony is ProPerty- 
subject to partition,” it is obvious that the partible property 
here m e ^ i ned must be that whidn he had referred to 
before (in para. 6), viz., property acquired by the same four 
modes, but with the use of joint funds.2 That it is right

1 Where the paternal wealth has not been used, th£ father shall take 
two shares only under the Dayabhaga. But two shares in this case is 
equivalent to a half, the other half being due to the acquirer.

2 It might be argued that the term “ whatever is acquired ” should be 
interpreted literally, in order to make it agree better with what follows 
in §§ 30-31. Even under this interpretation, however, there is hardly 
any other mode left besides the four special modes of acquisition, to which

I
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Lecture to interpret the statements of Vijnanecjvara in this way is 
VI- expressly confirmed by his Commentator, V i^ e ^ a r a .1 

Para. 6 contains the general rule, which is explained 
and restricted in para. 29 by a statement of the mode in 
which the partible property mentioned in para. 6 has to 
be divided, viz., sov that the acquirer retains a double share 
of it. The two following paragraphs lay down the law 
in regard to those cases where the acquisition has not 
been made in one of the four specified modes, but in some 
other manner. From the terms used in pjfcr'a. 31, it is quite 
clear that all the more ordinary modes of acquisition are 
referred to in this place, agriculture and trade being given 
as ^instances. The difference between these acquisitions 
and the other wholly partible acquisitions,’ which had been 
mentioned in a previous passage (para. 29), lies in this, 
that the former embraces separate acquisitions only. It 
is in the nature of a gift to be offered to one person 
only. But where in an agricultural family one mem
ber,, exerts himself in tilling the family estate, the fruit 
of his industry will not come to him alone, but to the 
whole family, at the time of the harvest. Similarly, in 
a family of artisans or traders, the ordinary income will 
naturally bê  joint, and has, therefore, to be considered as 
an increment to the family property under the Mitakshara. 

Thelatesr. The doctrines of die Mitakshara have been persistently 
the Mitak- followed in the other Digests of the Bombay, Benares and 
stiara South Indian Schools, and it is only as to the choice of argu- 

ments and examples <that the more recent writers differ 
Mayukha. from Vijnanetjvara. Thus the Mayukha (IV. 7. 1-2), after 

quoting texts of Manu and Vyasa, which are fclosely 
analogous to the text of Yajnavalkya, explains that the 
separate acquisitions mentioned in these texts must be 
understood to have been acquired without the use of joint 
funds. This explanation is founded on the text of Yajna
valkya, which shows’"that Nlelakantha understood this text 
precisely in the same manner as Vljnane<jvara.

Further on he repeatedly refers to the use of common 
funds as determining the divisibility or indivisibility of the 
separate acquisitions mentioned by other sages. But all 
these texts are nearly identical in substance with the text

§ 29 might be applied, the usual modes of acquisition being* covered 
by §§ 30-31, and Pratigraka acquisitions by §§ 2—9.

1 (For the Sanskrit#see Ajyjyendix.^

%
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)
o f  Yajnavalkaya He adds finally (IY . 7, 14), that pro- Lecture 
perty acquired by other means than the specified modes, VI* 
viz., learning and the rest, shall be divisible, though the 
joint estate has not been used in their acquisition. This 
principle is rested on a somewhat forced interpretation 
of a text of Manu (IX . 205). As instances of such other 
modes of acquisition he mentions agriculture and other 
kinds of labour (Krishyadicheshta).1 The Ylvadatandava vivada- 
follows the Mitakshara and transcribes literally the remark tandava. 
of Vijnane5vara (I. 4, 6), that the phrase “ acquired by him- 

o self without use of the joint funds ” must be construed 
with every member of the sentence. 11 also agrees very close
ly with the Mayukha. The corresponding Section of the Vira- 
mitrodaya(248-349)is unusually brief. Thus much, however, vframitro- 
becomes clear that this work, like the Ylvadatandava, fully daJTa- 
assents to the Mitakshara doctrine that the term “ with
out use of the family property ” has to be connected with 
each of the four impartible objects subsequently specified by 
Yajnavalkya. The Madanaparijata similarly gives but a brief 
extract from the Mitakshara. O f the Southern Digests, the 
Smritichandrika contains one passage (V I. 2), which is simply 
the Dayabhaga over again. In commenting on Kat}7 ay ana's 
text regarding divisible property, the Smritichandrika 
observes that the term u self-acquired property ” in this 
text has to be qualified by adding the clause “ without 
use of joint funds.” This, however, is an incidental state
ment merely, and throughout the copious Chapter on Im 
partible Property (V II.) the Smritichandrika follows the 
principle that all the old texts on property exempt from Madana- 
parbition have to be interpreted subject to the condition that 
the family property has not been used in making them. chaiidrika. 
Now this is the Mitakshara and not the Dayabhaga princi
ple. For under a somewhat free interpretation of the Mitak
shara, the rule that the clause “ acquired without the use 
of j o i n t d s  ” has to be construed^witH every member of 
the sentence in the text of Yajnavalkya, is equally applica
ble toy all the other texts on the subject of separate acqui
sitions. This interpretation of the Mitakshara Law is 
actually proposed in the oldest and rqost authoritative 
Commentary on that work, Vi^ecjvara’s Subodhini,2 and

L Neither Borrodaile’s nor Mandlik’s rendering o f this passage is suffi
ciently literal.

2 See MItak. I. 4. 6. note.
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Lecture it agrees equally with the opinion of Vljnanegvara’a eol- 
VI. league, Apararka.1 2 Practically speaking, the result is 

this—that the distinction between acquisitions with and 
without the use of joint funds is extended to property 
gained by agriculture and the like in the Smritichandrika, 
whereas theMayukha, as we have seen, declares such acqui- 

Sarasvati sitions as these divisible in every case. The Sarasvati- 
vilasa follows the interpretation proposed in the Smriti
chandrika of the text of Katyayana on divisible property, 
but further on, it adheres as closely as possible to the Mitak
shara, to the extent of frequently copying the very words > 
of Vijnanegvara. Thus the whole argument in the Mitak
shara (I. 4, 7— 9) about the divisibility of property acquired 
by religious gift and other acquisitions not covered by the 
four specified modes of acquisition is repeated word for 
word in the Sarasvativilasa (§§ 180—184)/ This argument 

Midha- js omitted in the Mkdhaviya (47—50), but in other respects 
viya' the Mitakshara has been followed. This comes out espe

cially in the interpretation put on the texts of Yajnavalkya 
(II. 118—120).

As regards the double share of an acquirer, the Mayukha, 
Smritichandrika, Mad ha viya restrict the. rule of Vasishtha 
to one particular kind of separate acquisitions made with
out the use of joint funds, v i z . , to property thu  ̂ acquired 
by learning. They quote, however, an analogous text of 
Vyasa, which lays down the same rule in the case of pro
perty gained by valour. The Smritichandrika goes furthei 
than this, and infers frotp the use of the term a d i ,  etc., in 
the text of Vyasa, that his rule is equally applicable-to wealth 
received with a maiden, or on account of marriage/and 
the like acquisitions. This comes nearly to the same thing 
as the Mitakshara Law. In the Viramitradaya and Sarasvati
vilasa, this part of the law is entirely omitted.  ̂ The 
Vlvadatandava observes that the acquirer’s double share is

1 It  is true that Apararka in his gloss on Yaju. It . 118, declares self
acquisitions as an independent and comprehensive class o f separate 
acquisitions. But in commenting on 119, he observes (fo r  the Sanskrit, 
see Appendix) :  “ Amicable gifuS; etc., are impartible where they h ave.
been acquired without using the paternal wealth.”

2 This does not come out in Mr. Foulkes’s translation o f this passage, 
which differs very considerably from Colebrooke’s rendering o f the cor- • 
responding Section of the Mitakshara. But in the Sanskrit text there 
exists no other difference worth speaking o f between the two works than 
this, that at the end of § 180, the Sar. reads Dravyavirodhena for Dravya- 
virodhena. As for this reading, see ante, p. 116.
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strictly limited*to the gains of science and valour, and does Lecture 
nofc accrue m the case of other acquisitions.1 VI.

There has been a great deal of discussion formerly as to P —  
whether property inherited from other persons than a fathei *, inherited 
grandfather or great-grandfather should rank as ancestralfrom colla“ 
or as self-acquired. The latter view appears to be he receiv- 
ed one at present, but from what has just been said about 
the narrow views of the Mitakshara School in regard to the 
extent of separate and self-acquired property,2 it miMit be 
inferred that the contrary opinion ought to be accepted 
ias the correct one. It is, however, impossible to brino- 
property inherited from collaterals within the Mitakshar! 
definition of s^Jf-acquired property, but neither can it 
be made to rank with ancestral property, which ex v% 
termini does not include any other inherited property but 
what has been inherited from an ancestor. The best way 
for getting out of the difficulty is by assuming that pro
perty inherited from collaterals has been entirely over
looked by Yljnane9vara. I f  this assumption be coiTect, 
and there is every reason for supposing so, the whole 
question is one of those which can onlv be decided by con
sidering, the whole policy of the Mitakshara Law. Now, 
ancestral property has been stated with justice to be co
extensive vjith the objects of unobstructed inheritance under 
Mit§,kshara Law. Hence it may be ’inferred that property 
inherited, from collaterals should follow the incidents of 
self-acquired property.3

The question regarding the righjt to ancestral property Ancestral 
lost and recovered by one of the coparceners has become recovered 

‘ entirely divested of practical importance in the presentiecovere ' 
day, though it is discussed very amply by all the Indian 
Commentators. Under British rule the continued forcible 
detention of a landed estate or parts of it by strangers, or 
the abstraction , or non-delivery of hereditary income 
(Nibandha), is not likely to occur, ai?d should.it occur, it 
may be instantly removed by legal remedies. Let me barely 
mention, therefore, that the disquisitions of the Indian 
Jurists on this subject relate chiefly to the best mode of

1 ( For the Sanskrit, see Appendix.')
2 It is just possible that to a father’s self-acquired.property, the ordinary 

narrow definition of that term may not be applicable under the Mitakshara.
But zfll the other Digests without exception quote texts of Brihaspati and 
others, in which the self-acquisitions of a father are expressly referred to.

8 {Jf'or the Sanskrit, see Appendix.) >

y
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Lecture reconciling the conflicting texts of Qankha and Yajnavalkya 
on recovered property. Thus it is stated by Apararka1 and 
Kamalakara, that the recoverer of lost property shall take it 
entire, where the consent of the coparcener to the recovery 

t has been obtained, but that he shall obtain one-quarter 
only as his preferential share, and an equal share of the 
residue, where the consent of the coparceners has been 
wanting. The Mitakshara, Mayukha, Madhavlya, Daya
bhaga and nearly all other Commentaries on the other hand 
make the nature of the recovered property, whether 
movable or immovable, the test for determining the extent 
of the recoverer’s proprietary right over it. The condition 
of acquiescence on the part of the coparceners is mentioned 
as a secondary circumstance only in these works. It  seems > 
to relate to underhand practices on the part of one coparce
ner,1— e. g.} where one without the knowledge of the rest 
should by intriguing at the Court of a Raja procure for 
himself a grant or hereditary office which the Raja had 
promised, but not actually delivered to his father.

The Mithila Law in regard to self-acquired property 
agrees in the main with the principles laid down in the 
Dayabhaga. Thus Vachaspatimicjra,2 in commenting on 
Manu’s (IX . 208) and Vishnu's (X V III. 42) identical rule 
on self-acquisitions, states (250) that these aj*e mere in
stances of such acquisitions, all property ranking as self- 
acquired which has been obtained without the use of joint 
funds. In regard to the gains of science, he agrees neither 
with the Mitakshara nor with the Dayabhaga. He de
clares them as an independent and important source of 
separate property. ^The text of Katyayana, on'w hich the 
equal participation of learned co-heirs is founded in the 
Dayabhaga (VI. 1 ,1 8 ,1 9 ) , is explained away in the Vivada- 
chintamani, and the upshot of its doctrine on the subject 
is this, that the gains of science are impartible, *where 
the knowledge Was acquired from a stranger and at the

1 West and Biihler, II. xxiii (1st edn.)
2 P. C. Tagore’s reading of this passage is not exact. He has adopted 

Jones’s translation 6f  this text (though omitting the last clause of it), 
which is based on the gloss of Kulluka. But the Yivadachintamani reads 
Svayamihitalabdhamcha for Labdhanstan and takes thu as a separate 
clause, denoting “  property acquired by agriculture and the like.”  The 
same reading occurs in some other Digests, e. g.. in the work of Apararka, 
who explaius it by “  property acquired-by personal exertion, but without 
bodily effort.”
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expense of a *ti anger, and when the expense of maintain- Lecture 
ing the student’s family has not been defrayed by a relative. VI. 
The double share of a father in the acquisitions of. a son 
is not recognized in the Mithila School, and the double 
share of an acquisition involving expenditure of joint 
funds is rested on the texts of Vasishtha and Vyasa, but it 
is not held applicable to those gains of science and valour 
which are stated by Katyayana.

The time of partition is another point of contention be- Time of 
tween the Mitakshara and Dayabhaga. The nature and Parlitl0"- 

* origin of this conflict of opinion has been briefly dis
cussed at the commencement of the present Lecture. In 
comparing the rules of Jlrautavahana with the early law 
on this subject, it will be found that his opinions are, on 
the whole, more conservative than those of Yijnanecvara, 
though the latter is the earlier writer of the two.1 For According 
the rest Jimutavahana’s doctrine is very simple, and may &•/•>« 
be briefly stated as follows There are in the main two 
periods of partition, one after the death of both parents,

. when every coparcener is free to demand it, and the other 
during the life of the father, at his own desire (II. 8 ; I,
35, etc.) For the term “ the father’s death,” he Substitutes' 
in other place (I. 38— 44), “ the cessation of the father’s 
ownership,” which may follow on his degradation or on 
his becoming indifferent to wealth as well as on his actual

1 Thus the text o f Yajnavalkya (II. 121), regarding1 the equal owner
ship of father and son in property ancesttal. is in the Mitakshara School 
explained as implying that a partition o f the family property is demand- 
able*at will by the sons But this text does rfot contain any reference 
to the time of partition, and the precisely analogous text of Vishnu 
(XVII. 1, 2) lays down the same proposition in regard to a partition 
made by the father. Therefore the equal ownership attributed to father 

. and son can only mean that the father’s power of unequal distribution 
is restricted to his self-acquired property. This is the interpretation 
proposed m  Dharegvara. and it is one of th$ three interpretations men
tioned in tne Dayabhaga (II. 9— 19. etc.) for the purpose o f avoiding 
the conclusions arrived at in the Mitakshara. The text of Katyayana 
(see above), on whioh the father’s right to a double share o f his son’s 
acquisitions is rested in the Dayabhaga, is quite correctly translated in 
that work, whereas its meaning is strangely twisted in the Viramibro- 
daya 64. and other Digests o f the Mitakshara School. In some cases, the 
difference o f interpretation rests on difference of reading. It has been 
shown before that the Bengal reading o f the important text o f 
Cankhalikhita regarding the father’s consent to a partition is more likely 
to be the genuine one than the reading o f the other Digests. For the 
text o f Narada (X III. 3). the reading of the Mitakshara (I. 2, 7), is 
countenanced by all MSS.- o f the Narada-Smriti to which I have had 
access. But bhi  ̂difference o f reading is o f no gyeat consequence.

#
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Lecture demise. He also refers in one place to a partition made f>y 
VI. the father at the special request of the sons (II. 86— 88).
-----  But he refutes the opinion that the; sons have a birth-right

interest in the property of their father; for, if that were 
the case, partition would be demandable even against the 
fathers wish (I. 19). This, it appears, was a monstrous 
doctrine in the eyes of Jimutavahana. A right to enforce 
a partition on the part of the sons does not even arise 
when the father has been incapacitated by reasons of old 
acre, etc. (I. 42-43). The father s right to institute a parti
tion is restricted in the case of ancestral property, by the • 
condition that he must wait till the mother is past child
bearing (I. 45). Among collaterals, each coparcener may 
demand a partition of ancestral property at any time (III.
1, 16, etc.) The rule that partition in the same case should 
be delayed till after the mothers death (III. 1.1— 14,&c.), has 
been abrogated by Hie later writers of the Bengal School.1 
The question as to the right of females to demand a partition 
need., not detain us here.2 I f  one of several collaterals 
wishes for a separation without demanding a share, be- . 
cause he considers himself able to earn his subsistence by 
himself, hfe separation may be effected by giving him a 
trifle, in order to prevent future litigation with his heirs 
(III. 2, 28). The original import of the texts on which" 
this rule is founded has been pointed out in the last Lecture. 

According In his interpretation of these texts, Jlmutavahana is 
Mitik- backed by the writers of the Mitakshara School, with this 
shara. characteristic difference, that the'se writers have the separa

tion of sons in view, instead of the separation of collaterals. 
Under the Mitakshara, sons may not only demand a separa
tion with a nominal share, but they may ask a full share at 
any time, as far as the ancestral property is concerned. Even 
of th e . self-acquired property of his father, a son may 
demand a partition, and institute it against his wish in two 
cases— either (1) when*the father’s sensual desire and his in
terest in wealth is extinguished and the mother is past 
child-bearing and the daughters are married, or (2) when 
the father is disabled bf lasting illness, mental infirmity, 
or extreme old age, or unworthy to hold' property on 
account of his addiction to vice. Including partition in-

1 Se6 Dayabh. ITI.Jjl. 1 notes ; Dayakr. "VII. 2.
2 See beio^j P-

i  I .
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sticuted by tne father himself and partition after the Lecture 
father's death, the times for partition under the Mitak- VI* 
shara are four. On failure of sons, the right to demand a 
partition descends to the grandsons; on failure of grand
sons, the later Digests extend this right to the great-gran d- 
sons, y

T h ai the sons should be authorized in certain cases Charifeter 
to demand a partition of their father's self-acquisitions M^kshara 
seems a thoroughly anomalous theory no doubt and one doctrine, 
strangely opposed to the strong sense of the deference due 

• to elders, which pervades the Indian Law. Even their 
right to demand a partition of ancestral property at any 
time has been recently contested.1 * * * * * * Nevertheless it is im
possible to doubt that these two propositions are actually 
contained in the Mitakshara, and that the Mitakshara 
doctrine has been consistently interpreted in that sense in 
all the subsequent Digests of the Mitakshara School. The 
most decisive passage in the Mitakshara itself is in I. 5, 8, 
where a distribution of the ancestral estate is saijl to 
take place solely by the wish of a son, even in spite 
of the mother being capable of bearing more sons and 
the father retaining his worldly affections. The natural 
inference is, that even in the case of self-acquired property 
a partition may be instituted by the sons, where the 
mother is past child-bearing, etc., as stated before. The 
same doctrine is positively stated by Apararka. After The other 
having laid down that in the case of ancestral property ^ rifĉ 8 
the sons possess an equal right w ith  the father to institute Southern 
a partition, and may compel him to distribute it, where he School, 
does hot wish for a division, he goes on# to say that even in

1 Nelson’s view o f the Hindu Law (1877), 37—47. Mr. Nelson, in order 
.to prove the fallacy o f the doctrine deduced from the Mitakshara, has 
quoted a number o f old texts which are opposed to that doctrine. So 
they are&n doubt; but this fails to prove anything in regard to the 
opinions held by VijnaneQvara himself. Mr. Nelson’s analysis o f Mitaksh.
I. 5. 1—7 is based solely on Colebrooke’s reading, and does not stand the 
test of a comparison with the Sanskrit original. § 3 has been misunder
stood. This para, in Colebrooke’s translation is indeed “  couched in sin
gularly obscure and unsatisfactory terms.”  It may be translated liter
ally as follows: ‘\Supposing the father to be divided (from his coparce
ners) or to have no brothers, shall the estate, which has been inherited
from the grandfather, not be divided at all with the grandson in that case, 
because it has been directed that shares shall be allotted in right o f the
father i f  he is deceased (and not otherwise) ,* or admitting partitions
to take place (in that case), shall it be instituted by the choice of. the
father alone : in order to remove the two doubts, which might thus be 
entertained, the author says.”  #
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Lecture the case of property acquired by the father partition xriay, in 
VI* certain cases, be instituted by the sons under two texts of 

Narada (XIII. 3, 16), and one text of Cankha,— that is to 
say, the sons may institute or demand a partition of their 
fathers self-acquired property in all those cases which 
are mentioned in the Mitakshara,1 and besides in the case 

* of his being influenced by wrath or engrossed by a beloved 
object (voluptuous).2 * It is true that Apararka, much like 
Jimutavahana, ordains that a partition hy the sons shall 
be delayed till after the death of the mother, in case she is 
capable of undertaking the management of the estate. 
He also says that the eldest son shall act as guardian of 
the rest, while they are minors or have not absolved the 
stud}7- of the Veda. The doctrine of the Smritichandrika 
regarding the right to demand a partition is founded on the 
same texts as the doctrine of Apararka. Only Devanna- 
bhatta quotes a text of Harlta (I. 30-31), under which 
the loss of vigour and remote absence of the father have 
to be, added to the other reasons which make a partition 
demandable by the sons. As regards that occasion for 
partition, where the father is free from defect but indiffer
ent to wealth, etc., he argues that it presupposes the consent 
of the father (I. 35— 37). That all these rules are applicable 
to self-acquired property, is not expressly stated, but it 
follows from the reason of the law .4 The same may be said 
of the dissertations of Madhava and Varadaraja on this 
subject, which are nothing but brief extracts from the 
Mitakshara. A  very copious extract from the Mitakshara, 
which includes all the more important passage.^ on the 
subject under notice/is to be found in the Sarasvatlvilllsa.5 * *

Benares In the Benares School, the Viramitrodaya and Yivada- 
tandava repeat the doctrine of the Mitakshara and defend 
it against the objections raised by the Bengal writers and 
by Dhare<jvara. ,/This early author had explained the 
text of Yajnavalkaya-’ (II. 121) as a mere prohibition of

1 The Anyatha^Lstrrikarin of Apararka seems to correspond to the 
Adharmavarbin, on$ addidbed to vice,” of the Mitakshara (I. 2, 7) ; both 
terms are rather vague.

2 ( For the Sanskrit, see Appendix.} 8 Ibid.
4 See the translator’s note, p. 102.
5 If the text quoted in § 80 had been correctly reifdeiad in the corres

ponding part of Colebrooke’s Digest, it would follow that a father
might refuse in any case to give his consent to a partition. See, how
ever, Smritichandr. VI ̂  l, note.
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unequal distribution according to the pleasure of the father. Lecture 
Against this, the Vlramitrodaya (69) declares that this VI- 
text relates to the time as well as to the inode of parti
tion. The periods of partition are reduced to three in 
the Yiramitrodaya, and this seems to be an effect of the 
Bengal doctrine regarding the time of partition. The 
question to be investigated in every case according to the 
Vlramitrodaya is whether the father has ceased to be 
worthy or capable of independence or n o t; if he has, the sons 
may institute a partition against his wish. This is meant 
to explain the Mitakshara Law and not to supplant it.
For, says Mitrami§ra, if the law were interpreted other
wise, great confusion could arise. It  would be unreason
able to suppose that the circumstances mentioned by the 
sages should sometimes conjointly and sometimes singly 
operate as a cause of partition, and it would be difficult to 
discriminate between the principal and concomitant causes.
On the other hand, the similitude of this theory with the 
Bengal doctrine is obvious enough, especially as the text 
of Cankhalikhita is quoted according to the Bengal version 
of it, though it had been previously introduced as a text of 
Qankha according to the reading of the Mitakshara (p. 46).
The Madanaparijata gives a brief extract from the Mitak
shara. The Vaijayanti,1 in commenting on Vishnu (X V II. 2), 
observes, that the equal ownership of father and son does 
not give the latter the right to demand an equal division, but 
makes partition demandable by the sons even during the life 
of the father.2 The corresponding Section of the Mayukha 
(IV . 4. 1— 7) is very brief,butitissufficient to prove thegeneral 
agreement existing between that work'and the Mitakshara.
In regard to the times of partition, the Mayukha adheres 
to a strictly literal interpretation of the Mitakshara doc
trine and of the texts on which it is founded. This leads 
to the recognition of five distinct times of partition, the 
e x t ir ^ ’ on <5f the father’s temporal passions and the cessa
tion of the mother’s courses being reckoned as separate 
occasions. The previous marriage of sisters is added as •

•
1 In one place (49) the Yiramitrodaya refers to degradation and the 

like as creating a right in the sons to demand a partition of ancestral 
property even. The use of the particle even (api) in this passage may 

.perhaps be interpreted as an express recognition of the principle, that 
the same right exists in property acquired by the father.

2 (For the Saiishvit, see Appendix.')
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Lecture a concomitant condition in both of these cases. Another 
VI. difference between the M&yuMift and Viramitiodaya might 
f seem to exist in regard to the Law of Representation, lh e  

texts of Devala and Katyayana, on which the great-grand
son^ light to partition and succession is rested in the 
Viramitrodaya, are in the Mayukha restricted in their 
application to the case of reunited coparceners (IV . 4, 
21— 23). The Mayukha contains, however, another passage ? 
(IV. 1, 3)1 which shows it to agree with the other modern 
Digests in extending the right of representation to the 
fourth generation inclusive.

The The Vlvadachintamani does not say anywhere that the
ĉtrilfe. sons may demand a partition in the father s lifetime; on 

the contrary, the author of this work quotes the text of 
Cankha regarding the c^se of a doting, father, according 
to the Bengal version, in confirmation of the principle that 
the independent property of the father must be kept 
intact and cannot be divided by the sons against his will.2 
Froijj the fact that this rule is expressly given in regard 
to the fathers independent property only,3 ancestral pro
perty might be supposed to be divisible against the will of 
the father. But this is nowhere stated, and the difference 
between ancestral and . self-acquired property under 
Mithila Law comes out in the mode of partition only, and 
is of no consequence for the time of partition. It is a 
significant fact that the text of Yajnavalkya and the 
analogous texts' of other Smriti-writers on the equal 
ownership of father aijd son in property ancestral are 
nowhere quoted in the Vlvadachintamani.

Character Before closing this subject, I must not omit to note*that, 
of Miiak- judging the Mitakshara doctrine on its merits, it is hardly 
trhie&d0C" possible to take a favourable view of it. It  is too much 

opposed to 'the old text-law and to modern usage to be 
. looked upon as more than a theoretical development.

Partition In regard to partition during the minority of one'or several 
during mi- coparceners the same conflict prevails between the Digest- 

writers as in the Smritis. Thus Aparavka refers the texts of 
Manu (IX . 105) and other writers about Primogeniture to 
the guardianship to be exercised by an eldest brother over

1 See, too, Mandlik 33. DjOte 1.
2 Tagore 226. See 229, where it is said that the father’s self-ac

quired property shall be equally divided by the sons after his death only.
3 This appears from the Sanskrit text, p. 225. P. C. Tagore’s rendering 

of this passage is somewhat loose.

*  *
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his junior brothers while they are minors, and quotes*with Lecture 
approval the text of Katyayana, which prohibits partition 
during the minority of a coparcener. He even extends 
this prohibition to the case where their regular course of 
Vedic study has not been completed by all coparceners.1 
The Viramitrodaya rests its contrary opinion on another 
text of Katyayana.2 This view, which is certainly the 
more reasonable one of the two, has not become law.
Proved pregnancy, on the other hand, is still considered as , 
a bar to partition in any case where the birth of a son 
would add to the number of sharers.3

The opposite tendencies which we have seen at work in Mode of 
the law regarding the periods of partition, are equally dlvis,<\n 
exhibited in the conflicting opinions about the mode of to the 
division. The Bengal writers show themselves anxious Dayabhaga 
to uphold the father s discretionary pov&er over the pro
perty. The Mitakshara School cuts down his rights, and 
places him in the position of a mere manager. It  is only 
in regard to self-acquired property however that *the 
father’s unlimited power of disposition is recognized in the 
Dayabhaga. Such property may be distributed at pleasure 

tby the father, and he is even at liberty to withhold it 
entirely from partition (II. 16, 17, 57, 58, 76, 81, 82, etc.)
The remark that the adjustment of the shares in the case 
of an unequal distribution should be governed by lawful 
motives, such as partiality for a pious, or compassion on an 
incapable, son, is perhaps in the nature of a moral injunc
tion rather than of a law (II. 74, 8&). To ancestral mov
able property the same principles are applicable as to the 
self-acquired property of the father (II. 22, 23). The extent 
of his interest in the acquisitions of a son has been dis
cussed before. O f ancestral immovable property he can
not retain more than a double share, and as regards the 
distribution of the remainder he can#onl}>choose between 
two modes of division : equal division, and division with
the customary deductions in the order of seniority4 

--------------------------- — —
1 (T o r  the Sanskrit, sec A pjum dix.)
2 Viram. 90; West and Biihler II. 8-9 (1. ed.) .
8 Mib. I. 6. 12 ; Mayne, § 896.
4 In judging this rule, it is necessary to bear in mind what Jlmuta- 

vahana says (III. 2, 27) about partition with deductions after the father a 
death. The observation that “ persons of the present day do not enter
tain much veneration for their elders, and that elder brothers desiring of 
deducted allotments are now rare,” holds good equally in a partition 
made by the father. *
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Lecture (II. 37, 50, 76, 79). This rule holds good equally in a 
VI* partition of any part of his property which he makes at 

the special desire of the sons (II. 86, 87).
Character All the principal .doctrines of the Dayabhaga have gbeeh 
of this adopted by the later writers of Bengal*. In examining the 

texts on which these doctrines are rested, they will be 
found to be on the whole deducible from these texts with
out an artificial method of interpretation, though this is 
occasionally resorted to by Jimutavahana. W hat is parti
cularly important, in his interpretation of the well-known 
text of Yajnavalkya (II. 114) on partition by a father, 
Jimutavahana is backed to a certain extent by a standard 
old writer of Western India, viz. Apararka. This text of 
Yajnavalkya, says Apararka, refers to three modes of 
division of self-acquired* property : unequal division accord
ing to the pleasure of the father, unequal division with 
the customary deductions in the order of seniority, and 
equal division.1 Jimutavahana is of the same opinion, 
exoept so far that, according to him, the first mode of divi
sion applies to self-acquired property only, whereas the 
two other modes concern the distribution of ancestral 
property (II. 79). The opinion of the Bengal writers is# 
also shared to a certain extent by Nandapandita, who, in 
the Yaijayanti (X V II. 1), refutes the doctrine of the 
Mitakshara,2 and by the Mithila writers.3 * The case is

1 { F o r  th e S anskrit, see A p p en d ix .) “ It is certain that by the words 
(of Yajn. II. 114), Let him separate his sons at pleasure, an arbi
trarily unequal mode of division by the absolutely free choice of the 
distributing (parent) is referred to. Narada says on this subject: For 
such as have been separated, etc. (XIII. 15). It must not be argtfed from 
the use of the phrase ‘ the father is the master5 (in the text of Narada), 
that this text refers to the specific deductions mentioned in (other; texts. 
For the master in a division with specific deduction is not the father, but 
the law (Castrq).”

2 ( F o r  th e S an skrit, sec A p p en d ix .) The assertion of the Mitakshara 
that the words ( in *5Tajn.b text II. 114) “ Let him separate his son at 
his pleasure,” do not refer to an independent mode of partition, and that 
partition with deductions and unequal division are the only two modes 
of distribution mentioned in this text is refuted by the texts of Vishnu 
Brihaspati, Kiityayana, Narada, and others, as being opposed to the des
cription in these texts of arbitrary division as an independent mode of 
distribution.” *

3 Vivadachint. 224-r-30 (Tagore). See, too. 232, where the right of the
father to a double shr.re is said to apply in the case of ancestral pro
perty. Tagore (p. 230) has adopted Colebrooke’s translation of the text 
of Yajnavalkya (II. 114, see Mitaksh. L 2.1). The whole of Vachaspati- , 
mica’s disquisition shows, however, that he did not interpret this text 
in conformity with the Mitakshara, but that hfc followed Apararka and 
the rest. |
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similar as regards the interpretation of Yajnavalkya’s text Lecture 
on the legality of an unequal distribution made bv the Vi. 
father.1 -----■

T7-* - *V;jnane9vara and his followers construe the leading text TheMitakl 
of Yajnavalkya in an essentially different manner, an d sbara 
only^ agree with Apararka so far that they refer it to self-system* 
acquired property exclusively. In their opinion, the differ
ent modes of division mentioned by Yajnavalkya are not 
more than two in number; the partition with deductions 
and equal partition being mere amplifications of the 
arbitrary mode of division, which is described in the first 
h alf1 of the text. This inte rpretation is partly based on 
philological grounds, and in part on the obvious injustice 
of a mode of division, under which, e. g., a lakh of rupees 
might be given to one son, a single cowrie to a second, 
and nothing at all to a third. The petition  with deduc
tions is declared obsolete further on in the Mitakshara 
(L 3, 7) and Mayukha (IY . 6, ii) and other works of the 
Mitakshara School. The Madanaparijata omits all#the 
texts relative to an unequal partition, except one text of 
Manu (IX . 112). There are many other analogous texts 
of Gautama and others, says Vi<jve§vara; but these have 
been omitted for the sake of brevity, because unequal 
partition is obsolete.2 The Vivadatandava lays down 
generally that in the present (Kali) age partition should 
always be equal and never unequal.3 The only inequality The double 
allowed in the Mitakshara consists in the retention of a bê retained 
double share by the father. But the validity of this rule br tlie 
is restricted to self-acquired property, and of course it does father‘ 
not a$ply in the case of a division against the wish of the 
father. The Mitakshara doctrine is implicitly followed in 
the Sarasvativilasa (§ 217) and Madanaparijata ; only the 
latter work grounds the father's right to a double share on 
the text of Vasishtha on self-acquirec^property rather than 
on the texts of Narada. The other Digests show a decided 
tendency to put further restrictions on this privilege of 
fe to r s . This is effected chiefly by means of the text of 
Cankhalikhita, which treats of the double share to be 
awarded to an Ekaputra, “ father of an ohly son.” The 
Mayukha,4 Vlramitrodaya( 03), and Vivadatandava, strangely

1 Dayabh. II. 75 ; Mitakh. I. 2, 13, 14.
2. ( For the Sanskrit, see Appendix.') 8 Ibid.
4 IV. 4, 12 ; Mandlik, 42-4)3. «

' • i
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Lecture enough, take this term to denote “ the father of an eminent 
son ; ” and the two last-named works explain that it is 
equitable to award a double share to the father of an 
eminent son, because such a son is capable of gaining his 
subsistence by himself. There is also a passage in the 
Viramitrodaya (70), in which equal partition between the 
sons and parents is declared to be the preferable mode of 
division under a text of Katyayana. The Smritichandrika 
(II. 1, 29— 36) gives the text of Cankhalikhita its natural 
meaning,1 but qualifies it by a text of Harita, so as to 
arrive at the conclusion that the right to retain a double 
share obtains in the case of an aged father, but not other
wise. It quotes likewise the text of Katyayana (ibid. 37). 
The Madhavlya (9-10) places the retention of a double 
share by the father on a par with the other modes of 
unequal partition, which are declared obsolete in the present 
age of the world.2

The son The rights of after-born children are a fruitful theme
pwfidon? i contention with the Indian Jurists. The Smritis, as 

shown before, contain two conflicting sets of texts in 
regard to this subject. The one set directs the re-opening 
of partition in their favour, the other set cuts down their 
rights so far as to give them a claim to their fathers share 
only. When the era of Commentators arrived, those texts, 
which allot a share to the son bom  after partition, were 
restricted in their application to the posthumous son of a 
father, brother or other coparcener, and the further condi
tion was added that the mother’s pregnancy must not have 
been known at the time of division, as in the contrary case 
the division had to*be delayed till after her delivery.’  This 
rule was deduced from the text of Vasishtha, which at first 
seems to have recorded a mere local usage. It would cer
tainly have been an inconvenient proceeding to open up the 
partition again whenever a new sharer was born, and the 
rights of sharers neither born nor conceived at the time of 
partition were sufficiently protected by giving them a claim 
to the entire property of their father, where he was separate, 
or to a share, where he had reunited with his other sons. 
The Mitakshara, by splitting up the text of Yajnavalkya  
(II. 122) into two*independent sentences, has contrived to

1 See above, p. 119.
2 Varadaraja restricts the double share to the case o f ‘ inherited 

property; could this be an erroneous reading ?

\
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introduce both of these rules into that text, and has been Lecture 
followed in .this by Madhava (13-14), Apararka, Mitramifjra* V1- 
and others. Devannabhatta,2 Kamalakara, Nilakantha,3 
Yachaspatimi^a4 and others rejecting this forced construc
tion, consider the whole text of Yajnavalkya as applicable 
to the case of a posthumous son, the pregnancy of whose 
mother had been unknown at the time of division. Jimuta- 
v ^ a n a  (Chapter V il.)  differs from these writers so far that 
he refers the texts of Yajnavalkya and Vishnu to an illegal 
division of hereditary property by the father, whereas the 
other texts, according to him, apply to a division of self- 
a.cquired property by the father. This opinion is connected 
with the peculiar views of Jlmutavahana regarding the 
illegitimacy of a partition made while the mother is still 
capable of bearing children.

The mode of division in the case of offspring of mixed Caste dis- 
marriages continued to form a subject of discussion with lmcti<m8- 
the later Jurists, though such marriages had become 
obsolete long before their own time. The only ca^p in 
which the Law of Partition is influenced by caste distinc
tions is where a Cudra has begotten a son upon a Dash 
The partition and rights of such persons will be discussed 
in the Law of Inheritance.

The maintenance of those female family members who Rights ol 
are not specifically named as sharers in the texts on parti- fe,nale8# 
tion, and of disqualified males and the defrayment of the 
marriage expenses of unmarried females, is a charge on the 
estate. The Law of M aintenance,^ it is administered by 
the Courts, has been chiefly developed by statute. The 
scanty provisions of the Indian Jurists on this subject are 
scattered through the Chapters on Partition, Succession of 
Females, Reunion, Exclusion from Inheritance, and Criminal 
Law. How far the Indian Law goes in providing for females 
connected with a family may best be gathered from the 
fact that even concubines and married women who do not 
rank as legitimate wives have a claim to be maintained.
TIms vule, it is true, has been deduced from the old texts 
by means of an extremely forced interpretation of those 
texts in which the duty to maintain a widow is declared. 1

1 Yiram. 92—94. 2 Smritich. X III. 17— 19. 8 Mayukha IV. 4. 35-36.
4 Vivadach. 275 (Tagore). It should be observed, however, that these 

writers have recourse to divers contrivances o f a similarly artificial 
character in order to remove the seeming conflict between the first and 
second hemistichs o f this text. •

#
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Lecture In order to make these texts agree with the modem law, 
v which constitutes the sonless widow an heir, instead of 

awarding her a maintenance only, they were said to relate 
to concubines and other women not ranking as legitimate_ m t o o
wives. However little foundation there is for this inter
pretation, it appears to have been universally received,1 and 
may therefore be supposed to express the popular feeling 
of the period. Nor is it improbable that the same feeling 
may have existed in the Smriti period, with its lax views 
in regard to the relations to the sex, which are so strikingly 
exhibited in the laws regarding subsidiary sons.

Where no Here the question arises whether the right of main
tenance attaches in every case, or subject to the exist
ence of assets only. Direct statements bearing on this 
subject are somewhat rare in the Treatises on Inheritance, 
but the real opinions of the Jurists in this matter may be 
ascertained by an examination of their views regardingv o  o
the liability for debts and the mutual obligations of family 
members. The Law of Debt, which is treated very amply in 
all the Indian Digests, and has been a favourite topic even 
in the time of the Smriti-writers, does not fall within the 
range of these Lectures.2 Let me point out merely that the 
English principle introduced by the Courts that the liability 
for debts is in every case co-extensive with the assets 
inherited from the debtor, however equitable in itself, is 
entirely foreign to the Hindu Law. The liability of the sons 
and grandsons for debts contracted by their father and 
grandfather, is utterly, independent of the possession of 
assets left by them. The same principle would seem to 
apply cl fortiori to the maintenance of near female •rela
tives. But the obligation of maintaining them is more
over enjoined in the most unconditional terms by Kamala- 
kara. He says that it is incumbent on the sons a$d grand
sons to maintain, indigent widows and daughters-in-law, 
though no wealth of the father may be in existence.3 Yet

1 Mitaksh. II. 1, 28; Smritich. XI. 1, 35, 38, 42, 49 ; Viram. 170— 173 ; 
Dayabh. XI. 1, 48, etc. Similarly, where an illegal marriage has been 
contracted, the bride being related to her husband in a prohibited degree, 
or otherwise ineligible, she has nevertheless a claim to maintenance 
against her husband and his family. This appears clearly from texts 
quoted in Raghunandana’s Udvahattava and other works.

2 The rules of the Smritis on the Law of Debt have been analysed by * 
the author in Das ind, Sohuldrecht (Transact, of the R. Bavarian Academy 
o f Science for 1877).

8 (For the Sanskrit, wc Appendix.') Vivadatandava, Section on Strldhana.
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tltis is precisely what has been doubted in a well-known Lecture 
Bengal case.1 2 In reality the claim of the female family VI. 
members to maintenance does not become extinct either —  
through the absence of assets, or in the somewhat analo
gous case of a separation of the coparceners having taken 
place. It is perfectly true that the much canvassed passage 
of the Smritichandrika (XI. 1, 34), which has been adduced 
by the opponents, denies the claim of a widow to be main
tained by any other coparcener of her husband than him who 
has taken his assets. But if  this rule, isolated as it is, • 
proves anything, it is this that in selecting the widow’s 
guardian among her husband’s coparceners, the first ques
tion to be answered is this— Which of these persons has 
assets of her husband in his hands ? The case of one 
leaving no assets is not provided for by this rule.3 
Other passages bearing on the same subject are the foliow- 
in g :— Virtuous daughters-in-law, who Slave no sons, are 
stated to have a right to a starving maintenance in a text 
of Cankha, which is quoted with approval in the Vivada- 
chintamani (291 Tagore) and other works. Nandapandita, 
in commenting on Vishnu (V. 113), says, that the prohibition 
to forsake a relation extends to all persons mentioned in 
a text of Cankhalikhita: “ A  mother must not be aban
doned, nor must any virtuous Sapinda be abandoned.”

The Smriti doctrine, that the common liabilities'have to Division of 
be divided in the same way as the assets, has passed liabilities, 
unaltered into the Digests. Partial division as regards S^sfon, 
the property is not expressly referred to either in the and dm- 
Smritis or in the Digests. That it was an old and common 
practice may be inferred from the rules about indivisible Pr 
property. Partial partition as regards the owners must have 
become common, as soon as each coparcener obtained the 
right to demand a partition. A  partition of profits (Phala- 
vibbaga) is also specifically mentioned in several Digests.
A ll the writers of the Mitaksbara School hre agreed about lights of 
the principle that the widows and daughters of predeceased women on 
undivided coparceners, who have left no sons, can never u » d « ° n 
claim more than a maintenance. Thev restrict the rules Mitaksbara

Law.
/' — r-------------- •--------------------------

1 Mayne, § 376. See; particularly, West Sc Biihler, 246—262.
2 See West & Biihler, 231—245.
8 It is worthy o f remark that this rule is not repeated together with 

the rest o f Devannabhatta’s statements on this subject iu the Sarasvati- 
vilasa (§§ 620 626). In § 622 the duty o f a father to provide for his 
son’s widow is stated unconditionally.J *
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Lecture of the metrical Smritis regarding the rights of these arid 
VI- other females to a share to the wives, mothers, sisters, etc., 

of those coparceners between whom the division actually 
takes place. Where the coparceners choose to remain 
united, all their female relations may claim a maintenance, 
nothing more. The same rule, according to some writers, 

The widow obtains even where they separate. Thus the view that the 
under the mother’s right to a share at a division among brothers 
cbandrika. amounts really to the setting apart of a portion sufficient 

for her maintenance, which shall never exceed a son’s 
share, is elaborately put forth in the Smritichandrika (IV. 
4— 17,29) which grounds this doctrine on the Vedic text, in 
which the incapacity of women to inherit is declared. In 
regard to the case of a division during the life of the 
father, the Smritichandrika (II. 38, 39), in accordance with 
Apararka and others, resorts to a literal interpretation of 
the text of Yajnavalkya (II. 1J5), under which the right 
of the wives to a share is absolutely limited to the case of 
an equal division by the father. Even in that case, the 
wivek shall not take the shares themselves, but the husband 
(father) shall take them on their account. It  was no doubt 
somewhat difficult to reconcile the allotment of a separate 
share to the wife with the general principle of the perpe
tual community of wealth between husband and wife, as 
declared by Apastamba (II. 6, 14, 16) and Harita. The 
opinion of the Smritichandrika on this subject was there
fore shared by the author of the Madanaratna and others, 
but it was successfully refuted by the author of the Vira- 

Under the mitrodaya (59-60), who points out that the shares of wives 
day^euT stancl °.n a Par.with their Stridhana. As regards the mothers 

share in a division after the father’s death, the literal in
terpretation of that term, which is given by both of the 
two oldest Commentators of Yajnavalkya, viz., Vljnane<jvara 
and Apararka, is followed in the Madhaviya (15), Mayukha 
(IV . 4, 18), Viramitrodaya (79), Varadaraja’s Vyavahara- 
nirnaya (9-10), Vivadachintamani (240 Tagore), Vivadatan- 
dava, Vaijayanti (X V III. 34),1 Madanaparijata. In some 
of these works, such as the Madhaviya and Vivadatandava,2

1 The Vaijayanti, however, limits this rule to movable property, 
because women are incapable of holding immovable property under a 
text of Brihaspati.

1 (Far the Sanskrit, see Appendix.) “  But in the Smritichandrika it ‘is 
said that a mere maintenance shall be given, when the'property is large 
and a son’s share when it is small. However to a woman having a son a 
son’s share shall be allotted ; one having wealth shall take half a share.”

i P | ' I ■ ' , Jj
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ttfe opposite doctrine of the Smriticfiandrika is expressly Lecture 
refuted. The doctrine o f ,the Srnritichandrika is, however, VI. 
upheld in the Sarasvativilasa (§§ i00— 118) as far as parti- 
tion after death is concerned; and in regard to partition 
during the life of the father, the author of that work 
seems to assent to those who place the determination of 
the share of a wife entirely at the option of her husband 
(§§  68— 79, 112). H e also quotes the view that this ques
tion, especially in the case of Cudras, has to be determined 
by custom (§§  79, 118). Modern custom in Southern»
India appears to correspond to the doctrines of the Smriti- 
chandrika and Sarasvativilasa.1 But in the other provinces 
custom seems to vary, and there is no ground for the 
present for deviating from the teaching of the authoritative 
works, which is distinct and uniform in those provinces.

Those, works 2 which follow the Mitakshara3 in this where she 
matter have generally adopted the obh£r doctrine of Vijna- possesses 
ne<jvara as well, that where a woman is already possessed Stndha,ia* 
of Stridhana, she is to take so much property only as will 
make her allotment equal to a son’s share.4 Many wotks of Question 
the Mitakshara School5 agree in stating that on a partition ^ e8gf®re 
after the father’s death,6 stepmothers may claim a share as mother,^tc. 
well as mothers, and they found this opinion on the text 
of Vyasa, under which soilless stepmothers and paternal 
grandmothers are declared to possess the same right as 
mothers, or on a text of Brihaspati. Some writers include 
the step-grandmother, because of the term ‘ Sarvah ’ (all) in 
the text of Vyasa. The Viramitrodaya (79— 81), Vivada-

1 T\tayne, § 402. 0
2 The Vivadachintamani (231 Tagore) explains the first text o f Yajna- 

valkya differently, as declaring equality o f division between the several 
wives. The rlnglish rendering o f this passage is very loose.

8 Colebrooke has been censured for introducing the term ‘ life-portions* 
into the first text o f Yajnavalkya (Mit. I. 2, 8). See Mandlik, 213.2.
But this is a misprint o f the Madras edition* Tli6 original edition has 
like portions.

4 The Madanaparijata, while assenting to this doctrine, notices a literal 
,4nf ̂ rpuetation o f the term • a half ’ as well. Thus, if  a son’s share were

to amount to ten Nishkas, the mother would take five Nishkas.
5 Apararka, Srnritichandrika (IY. 7), Sarasvativilasa (§ 100), read “  The 

sonless wives of the father ” for “ The wives o f a sonless father ”  in 
Mr. Foulkes’s translation), Balambhatta. Vivadachintamani (240 Tagore),
Madhavlya (15), Varadariija (9), Mayukha (IV . 4, 19).

6 That in a distribution made by the father, a son’s share should be 
given to all the wives, no matter whether they have sons or not, is expressly 
stated in some o f these works only, such as the Viramitrodaya (19), 
Vivadachintamani ( ibid.), Smptichandrika (II . 1, 39), Balambha($a{ika.

•
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Lecture tandava and Vaijayanti, however, distinguish between stdp- 
VI. mothers who have sons and those who have none. The 

former shall take a son’s share, but the latter can claim a 
maintenance only. The Vivadatandava extends this rule 
to step-grandmothers.1 These views, judging from the argu
ments used to support them, appear to be due to the influ
ence of the Bengal School. The same result has been 
arrived at in the Madanaparijata by a different process of 
reasoning, the texts of Vyasa and Brihaspati being entirely 

r ignored in that work, and both texts of Yajnavalkya being 
refeiTed exclusively to equal participation of the sons with 
their own mother. This is, indeed, the plain meaning of 
these texts, and it is highly probable that Vijnane§vara 
himself understood them in the same way as his eminent 
follower Vi<jve9vara. There has been a great deal of con
troversy about this matter, which might have been avoided, * 
if Colebrooke’s rendering of this passage of. the Mitakshara 
(I. 7. 1) were quite exact. . Thus ‘ his sons ’ should be «their 
sons/ It is true that Balambhatta and M itram i^a con^ 
sider^d the stepmother to be included in the term Mata in 
the text of the Mitakshara, and the Subodhim is silent. 
But these facts do not diminish the weight of the opinion 
delivered in the Madanaparijata.2

The fourth A  similar conflict of opinion, as in regard to the mother’s 
a share, prevails in reference to the fourth share ordained for 

a daughter in a division among brothers. Only the opinion 
of those who hold that the term ‘ a share’ is indefinitely 
meant, is far older and far more general in the case of th« 
daughter than in the case of the mother. In the lifetime ofo
------- \--------------------------- A__________________________________ ___L____

1 (For the Sanskrit, see Appendix.) “  We say that the same inter
pretation holds good for the term 1 grandmother.’ ”  j ; < ;

2 The mother’s right to a share on partition under Mitakshara Law 
should probably be restricted in another way also. The Madanaparijata 
says (for  the Sanskrit, see Appendix):—** In a division o f ancestral 
property the mother does not take a share, but merely her own orna
ments and the like, because the two texts (o f Yajnavalkya II. 116, 123)
“  I f  he.”  etc., and “ By those,” etc., relate exclusively to property subject 
to the father’s control alone.”  That the first of these two texts relates 
to self-acquired property only is equally stated in the Vivadachintamani 
(127, 230 Tagore), where the important word atra has not been trans
lated. No other Digest contains this restriction. As, however, the 
Mitakshara (I. 6. 7) refers Yajnavalkya’s text on (II. 114) on parti
tion by the father to his self-acquired property alone, it seems to 
follow, that the text (ibid. 116). which is merely an amplification o f tlje 
rule regarding equal partition, should be mterpreted in the same way. 
This is in accordance with the general policy of*  the Mitakshara Law, 
especially with its treatment o f the Law of Strldhana.
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tlie father, it was argued, it is left to the discretion of' the Lecture 
father to marry his daughters, taking a gratuity from the VI* 
bridegroom. How then should they be made sharers of the 
family property after his death.1 Others pointed to the 
obvious injustice done to the brothers by assigning a fourth 
of a brother’s share to each sister, where the number of 
sisters and brothers is unequal.2 The result was that the 
term “ a fourth of a share ” was declared to denote property 
sufficient to meet the sister’s marriage expenses. This 
view is combated in such early works as the Mitakshara ? 
and Medhatithi’s Manubhashya. It  is attacked equally, 
or tacitly disapproved, in the other Commentaries on Manu, 
and in the Mayukha (IV . 4, 40), Viramitrodaya (81), Vivada- 
tandava, Madanaparijata, VaijayantI (X V III . 32). The 
Madanaparijata, after expressing disapproval of this view 
as being opposed to the Mitakshara and to Medhatithi, 
observes:— “ Or this matter may be regulated by local usage.”
A  similar opinion is expressed in the Madhaviya (19). The 
Smritichandrika (IV . 7 ,1 8 — 48) declares that the daughters 
shall take for the purpose of nuptials, but not in right of 
inheritance, a fourth of a share, where the estate is large, 
and a son’s share, where it is small. This view seems to 
have been borrowed from Medhatithi, who says, that the 
term “ a fourth share ” designs the amount of wealth to be 
allotted to the daughter on her marriage in the shape of 
ornaments and other property. Where a fourth part of the 
property would not be sufficient for the maintenance of the 
sister, a whole share should be allotted to her up to the time 
of her marriage ; after marriage she shall take a fourth, how- 

. ever*small, her maintenance having to be defrayed by her 
husband.3 The view that the sister shall only take property 
sufficient for her nuptials in every case is * distinctly 
advocated in the Vivadachintamani (Tagore 248), and less 
distinctly by the Bengal writers.4 Under the Sarasvati- 
vilasa (§§ 133— 145), the amount of* property expended on 
the marriage of sisters depends solely on the pleasure of

1 This view is quoted by Medhatithi (on Manu IX. 118).
2 Mitaksh. I. 7, 12, etc.
8 Gloss on Manu, IX. 118.
4 Bharuchi, Apararka, Yajnapati, the author of the Ratnakara.^ and 

others are cited as adherents o f the same view. As regards Apararka, 
the correctness o f this statement is doubtful, though it is not easy to 
make out his real opinion on this subject.

£ . '
I »
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L isctuee the brothers.. Varadaraja (41) makes it optional to follow 
VI. either the Smritichandrika or the nuptial property doctrine.
—  Supposing the term ‘ a fourth share’ to be definitely meant, 

S t K S .  the next question is as to its calculation. It is obviously an 
* a fourth ambiguous term, and may denote either a part of the whole, 
part’ or a part of the son’s share, or a part of what the daughter 

would have taken had she been a son. Unfortunately, the 
Commentators do not express themselves much more clearly 
on this point than the Smriti-writers themselves. Ih e  re- 

• marks of Vij naneijvara and of most other Commentators may 
be understood to mean either that the fourth part of what 
a brother actually takes shall be allotted to a sister, or the 
fourth of what she would have taken, had she been a brother. 
The same ambiguity prevails in regard to the share of an 
adopted son, where a legitimate son has been subsequently m 
born and in regard to the share of a Qudra’s illegitimate 
son, ’as will be seen in Lecture V III. In the opinion of an 
eminent Benares Pandit, Dundiraj Dharmaqastn, to whom 
I have proposed this difficulty, the sister ought to take a 
fourth of what she would have taken as a brother, and an 
analogous explanation should be adopted in the two other 
cases° It may, however, be argued that both equity and 
the way in which the Smriti-writers themselves deal with 
the somewhat analogous case of a division of the estate; 
between the offspring of mixed marriages would seem to 
speak in favour of the other explanation. Thus, according 
to Vishnu (X V III. 38, 39), where there are two Brahman 
sons, aud one Cudra son, the estate shall be divided into 
nine'parts, of which the two Brahman sons together shall 
take eight parts, and the one Cudra son one part. Simi
larly, supposing there are two brothers and one sister, and 
one 'sister, receives a fourth part of the share actually 
awarded to a brother, the property would in that case go 
into nine parts, and each brother take four-ninths. The 
third mode of computation, under which the ft fourth 
part’ is reckoned-as a fourth of the whole property, is 
brought forward in a modified form in the Smritichandrika. 
All the sisters together shall take one-fourth of the whole 
property, in casp they are equal in number oi moie numer
ous than the brothers. Where the sisters are less in num
ber than the brothers, they shall take less than a fourth, 
Thus, where there are two or three brothers and three 
sisters, the three sisters together shad take a fourth part 
of the'property, each of them taking one-twelfth. Where,
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however, there are two brothers and one sister, the sister Lecture 
takes a fourth part of a brothers share, i. e., a sixteenth VL 
part of whole property.1 In the Dayabhaga, an analo- 
gous doctrine may be found, but its application is restricted 
to those cases where the property is small and the number 
of brothers and sisters equal.

The Bengal doctrine regarding the rights of women on Rights of 
partition is characterized by the principle, that they have a o °^ J 111 
right to demand partition in certain cases. The Introduc- enga * 
tion of this new principle is connected with the peculiar 0 
views of the Bengal School regarding the widow of an 
undivided coparcener. The rules resulting from this and 
other peculiar views of the Bengal writers on the rights 
of women have been treated very copiously in recent works 

^  on Indian Law. Let me only vindicate the corresponding 
part of Colebrooke’s Dayabhaga (III. 2, 35) and Digest (V.
3, cxxvi) against the reproach of containing a false trans
lation of an important text of Katyayana. The transla
tor of the Smritichandrika, who has raised this reproach,2 
was perfectly right in translating that text differently, 
where it occurs in that work. But Colebrooke had another 
reading before him (svomyam) than that which is found 
in the Smritichandrika and other works (samyam). This 
difference of reading lies at the bottom of the difference of 
doctrine which exists between the Dayabhaga and Smriti
chandrika doctrines in regard to the daughters share, 
where the estate is small.

As for the signs of partition, the texts which treat of the Evidence 
nature of circumstantial evidence of divided status are ofPftrtition* 
quoted in nearly all the Digests. Bu*t the important text 
of Narada or Katyayana, by which a limitation as to time 
is introduced into this part of the law, is not quoted any
where except in the Smritichandrika (X V I. 14) and Saras- 
vativilasa. The latter work contains a great deal of unpro
fitable speculation on the signs of partition (§§ 786— 853).'

■ m i — I -

1 This is the Smritichandrika doctrine in substance, though not in form.
Narayana (on Mann IX. 118) mentions a somevViiat similar method 
o f calculation, by which the daughters, if  equal or superior in number 
to the brothers, take a fourth part o f the whole property. Where, 
however, there is one sister and many brothers, each brother has to give a 
fourth part o f his share to the sister. This seems a very unfair mode of 
division,^ and the same may be said o f some other modes, which are 
refuted in the Subodhini.

2 Smritich., p. 62, note 3. o

Hi
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Lecture The practical part of its doctrine on this subject may be 
summed up as follows:— 1. The first and most decisive 
sort of evidence in the case of a contested partition is 
Written evidence, or the deposition of relatives, collections, 
respectable neighbours or other witnesses. Such evidence 
is called Jnapakahetu, ' proof of division/ literally 'charac
teristic causes/ 2. On failure of the characteristic causes, 
effective causes, Karakahetu, have to be considered. This 
designation is given to the divers kinds of circumstantial 
evidence mentioned in the old texts, because where such 
circumstances have existed for ten ye&rs, they will bring 
about a division, even where no formal separation had 
taken place.1 Ten years is the ordinary period of limit
ation under the Indian Law .2 If these sensible rules had 
been enforced by the Courts, they might have saved much £  
litigation.

Concealed The texts relative to the distribution or redistribution of 
proper}, embezzled, recovered, and wrongly distributed

effects are quoted with approval in most Digests. The ap
plication of an ordeal, where property is suspected to have 
been concealed, is prohibited in some works under a text 
of Vriddhayajnavalkya. Other writers do not seem to be 
acquainted with this prohibitive rule, but the restriction 
with which the application of divine test is surrounded, 
e 9-> by Jagannatha,3 makes it probable that this custom had 
fallen into disuse everywhere.

Supposed Another conflict of opinion, which has been engendered 
oTshare by by ^he text of Manu (IX . 213) on the punishment due to kn 
an eider elder brother who defrauds his younger brothers, is also more 
cheating apparent than real. This text, which declares an eldest bro- 
hisvounger ther thus acting liable to forfeit his Right of Primogeniture 
brothers. and hjs share and to be criminally punished, may be supposed 

to belong to a period when the discretionary power of an 
eldest brother over the family property was greater than it 
now is, and any abuse of this pbwer was, therefore, threatened 
with the most heavy punishment. No one of the Com
mentators of Manu, except Narayana, explains it literally; 
they refer the term 4 a share * to the additional share due 
to an eldest son: This privilege having been abolished in

The second sentence in § 795 should be rendered as follows : “  The 
power of the efficient causes to even effect a separation, where it does not 
exist, will be pointed out further on.”

! !?.anu VIIL  147 i Yajn. II. 24 : Narada I. 4, 6.
3 Dig. V. 6, cccxxiv. j

B
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the middle period of Indian Law, it follows that the right Lecture 
to a full share is not forfeited by fraudulent practices on V1, 
the part cff an eldest son, or indeed of any son, supposing 
the text of Manu to be applicable to younger sons as well 
This is precisely the view taken in the Mitakshara (I. 9).
Other old Commentators, however, such as Bhararuchi and 
DhareQvara, who were followed by Rudradeva,' went further 
than-this and declared that the act was not even repre
hensible j1 or they contended that it was not equal in crimi- y 
nality to theft.2 The former view is attacked by VijnaneQ- 
vara (I. 9. 9— 12). Most of his followers have entirely omit
ted this speculative question from their works; and 
in some of these works, such as the Smritichandrika and 
Madanaparijata, the text of Manu is likewise omitted.

* Apararka argues that the act is not so criminal as theft of 
gold and not punishable by forfeiture^ of share, but has to 
be atoned for by a penance. The Dayabhaga (X III.) takes 
a similar view, and states (X III. 2) that an eldest son 
shall not even lose his preferential share by such frau
dulent conduct. The Vlramitrodaya, on the other hand
(245__ 247), upholds the view that it constitutes theft, but
does not deprive the perpetrator of his share. _ N otone  
writbr quotes the text of Manu in connection with exclu
sion from inheritance. It is difficult to see how a different 
opinion could ever have come to be entertained about this
text.3

1 Sarasvatlvilasa §§ 780—782. _ J
2 ViQvarupa (Dayabh. XIII. 11), Apararka. p.., ,
S Strange's Manual, §  273 ; Grady, 318-367. See contra, West g  Buhler

II. X I (I. ed.) ; Mayne, § 409.

1 J

♦
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LECTURE VII.
THE LAW OF ADOPTION, HISTORICALLY CONSIDERED.

— —

Practical importance of the subject—The twelve sons in the Burmese law-books 
and m the Indian law-books—Principle of classification—Fifteen sons — 
The son procreated anywhere — Natural sons—Adopted sons — The appoint
ed daughter — The son of the appointed daughter—Illegitimate sons of the 
wife and daughters-The son of concealed birth—The son of a pregnant- 
bride—The damsel’s son—Niyoga—Origin of the Nivoga—The levirate—The 
question as to traces of polyandry in the law-books—Analogies from the laws 
of other nations— The spn of two fathers-Adopted sons in the proper sense of 
the term Early abolition of the Niyoga and other primitive modes of adop- 
tion— lhe modern law—No formalities required—Omission of ceremonies— 
Restrictions m regard to age-Adoption of a daughter’s son and a sister’s son 

jupposed prohibition to adopt one whose mother the adopter could not have 
married—W ith whom is Niybga possible ? -T lie  Vaijavanti on adoption—
—Conclusfon16-1116 ° tber W°rkS ° ‘l adol>tioa~Doyamusliyayana adoption

hnaofCal • TflE 6arIy hist0I7  the Law of Adoption may be traced 
of the su b -1 n ^ o se  enumerations of subsidiary or secondary sons, 
ject. which occupy such a prominent place in the Indian Law

books. Nearly all these substitutes for real sons are now 
long since obsolete, but they are deserving of attention, 
not only from a historical, but from a practical point of 
view, because the rules regarding them, being earlier in 
tune, have in a measure formed the basis on which adoption 
in the proper sense of the term has been framed by the 
writers of the mediaeval and modern Indian Digests. Both 
this fact, and* the interesting new details regarding the 
levirate and other ancient forms of adoption which^-may 
be elicited from the Dlrannasutras, will justify rne in going 
again over ground much trodden and reviewing briefly the
statements of the ancient authors regarding the twelve 
sons.

Tilt f  Th« persistency of this classification may be inferred 
Burmese “ jp1”  it 1has found entrance into the law-books
law-books, ot Burma, in spite of the entirely different principles on 

winch the Law of Inheritance in that coijntry is built up. 
Ihe Damathat agrees with the Indian law-books even as 
to the names, whjch it assigns to some of the secondary

4



sons, in dividing them into two classes of six sons each, L ecture 
the first six being capable of inheritance, but not the VI1* 
other six, and in repeatedly urging the superiority of the 
Aui&tlia (Aurasa in Sanskrit) or legitimate son of the body 
over all the other sons.

-Ihis last point comes out very strongly in all the Indian and in the 
law-books, even in those which, like the Yishnusutra, [ "^ a8nlaw“ 
make no difference in principle between the six first and 
the six last sons as to their right of inheritance. Thus 
the author of the Vishnusutra states in the Chapter on 
Impurity caused by birth and death (X X II . 43j, that the 
birth and death of sons other than a son of the body does 
not render their relatives impure for more than three days, 
whereas ^the ordinary period of impurity caused by the 
birth or death of near relations extends over ten days at 
least. In all the Smritis the legitimate §on of the body is 

# the first of all, and the right of the others \p succeed can 
only arise where he is wan tin or.

O f the other sons also, each following one is precluded Principle of 
from inheriting by the one preceding in order, but the 
majority of the Smritis, especially the earlier works, divide, 
moreover, the traditional twelve sons into the beforemen- 
tioned groups of six sons each, those, of the second group 
being generally excluded from inheritance. As to the names 
of the sons and as to the rank to be assigned to each son 
in the order of sons, there exists a great, deal of variance.
This may be partly due to diversity of local usage: but 
in -consideration of the fact that many writers, e.g., Narada,
Vishnu and Yajnavalkya, place none but real sons in the 
first group, and refer the adopted sons and other strangers 
to the second group, it is perhaps permitted to conjecture 
that this principle of classification, natural as it is, was the 
original one. It has, however, been entirely abandoned 
by such early writers as Gautama, Baudhayana and Manu,

' â io place the adopted sons<very high in the series of sons, 
and wtes but partially retained by other writers. Some of 
the early lists of sons have been put together for compari- . 
son in Dr. Mayr’s book “ Dasindische Erbrecht” (86-87), 
and a very careful tabular synopsis of all°the differences 
existing between fourteen enumerations of this sort has been^ 
recently given in Mr. Mayne’s Hindu Law and Usage.1 Fi|teea 
A  fuller enumeration than is contained in any of the texts sons.

1 See, too; Itajkuraar Sarvadhikari’s Lectures, p. 258.
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Lecture quoted by these two authors may be found in a Smriti,
VII. which is repeatedly quoted, anonymously it is true, m  the 

works of such standard authors as Haradatta, V i9ve^vara, 
and Nandapaudita.3 It runs as follows :— “.The son o f  the 
body, the appointed daughter (Putrika), the son procreated 
with another man’s wife (Byin), the son of the wife, the 
sou of the appointed daughter (Putrikaputra), the soil of 
a twice-married woman, the damsel’s son, the son received 
with a pregnant bride, the son of concealed birth, the son 
given, the°son bought, the son self-given, the made or arti- | 
ficial son (Kritrima), the son cast off and the son procreated 
anywhere4 (Yatrakvachanotpadita) are fifteen classes of sons.
I11 the order here enumerated, each following son shall 
exclude the son preceding in order as giver of the funeral 
ball of rice and taker of a share. Thus it has been gene
rally ordained in the Smriti.s.” From the way. in which 
the Smritis ape referred to in this text, it may be inferred , 
that the author has made up his enumeration from seveial 
old6r texts. In spite of its recent age, the fulness of this 
text makes it fit to serve as basis for an examination of 
the Smriti Law on this subject.

The son Beginning with the son procreated anywhere, who comes 
procreated j n  as p]ie  ]a,sfc of all, I  may observe that the only other text 
anywhere. || phjg kind of son is referred to occurs in the ^

Vishnu-smriti; coming in, as it does, at the end of the 
whole list, the term Yatrakvachanotpadita seems to mean 
“ produced in any other manner than the sons previously 
enumerated,’’ and may owe its origin to the systematizing 
spirit of a later age which wished to exhaust all sorts of 
sonship that might occur anyhow.6

1 In his two Commentaries on Gautama and Apastamba.
| SubodbinjL. _ ",
3 Vaijayanti and YJattalmmimamsa. In the latter work he does not 

quote the whole text; in the former he attributes it to Devala. But 
another text, universally attributed to Devala. refers to twelve sons only.

4 Sutherland (Stokes’s Hindu Law -Books, p. 560) has ‘ one born of a 
woman of unknown caste.’ But this translation is inadmissible.

5' This is virtually the view taken by Nandapandira in his Vaijayanti. but 
• he has proposed another interpretation also, according: to which the term

Yatrakvachanotpadita refers’ to 1̂1 sorts of adopted sons only, and is 
intended to constitute them the legitimate sons o f their natural father 
in those cases whdrc he has no other *>rs living, whereas the Bijin, or son 
begotten on another man’s wife, is one begotten on an express mutual 
understanding between-the lawful husband and other man, that tyer 
offspring to be begotten by the latter shall not belong to the husband 
alone but to the b^etter as well. It is possible, thirdly, that Yatrak-

• ^
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Among all fifteen sons, there, are not more than four Lecture 
who really deserve that designation,— viz., the son of the VII. 
bod}7, i. e., the offspring of a legitimate marriage between Natural 
his parents; the By in, i. e., one begotten by a man appointed sons, 
to raise*offspring to another, which offspring came after
wards to be considered as the offspring of both the son of a 
twice-married woman,or concubine,and of course the Yatrak- 
vachanotpadita or son begotten anywhere, whatever may 
be the precise meaning of this term. The case of the By in 
will have to be discussed in connection with the custom * 
of Niyoga. The divers positions assigned to the son of a 
woman twice-married, which vary from the third to the 
eleventh places, are characteristic of the various opinions 
held in regard to the legitimacy of the remarriage of women.
The soi). begotten on a Cudra woman or concubine is a 
fifth kind of real son. But he is mentioned by some 
writers only; and some of those writers even who admit 
him among the sons, notably Manu, have elsewhere pro
hibited any marriage union with a Cudra woman.

A ll the other sorts of sons owe their being styled as Adopted 
such to a legal fiction, which is either adoption itself, o r sons- 
at least closely allied to that ancient contrivance for sup
plying the want of natural heirs and satisfying the craving 
of primitive times for male descendants.

Thus the case of the appointed daughter and of the son The 
of the appointed daughter is as closely analogous to adop- appointed 
tion as possible. An appointed daughter is either one who daug ter' 
has been charged by a father devoid of male issue to per
form the customary obsequies to him after his death, and, 
consequently, to become his heir lief self, or one who has 
been given in marriage by a father destitute of male issue 
on the condition expressed or implied that her son shall 
be hi# In the first case, the Putrika herself came to be 
regarded as a son and to take a very high rank among 
the twelve sons, as may be seen frtffn a text of Vasishtha,

vachanotpadita means. “  begotten in a low place,” i. el, on a woman of a 
low birth, a woman of the Cudra caste. This explanation, which is 

a  brought forward by Jagannatha, and mentioned by JJandapandita as well, 
would make the Yatrakvachanotpadita identical with the Parapara or 
Nishada, who is mentioned as the last kind o f son by Manu, Baudhayana 
and other authors. A fourth explanation which suggests itself is this— ' 
that Yatrakvachanotpadita m aybe the off spring o f illicit intercourse with 
another man’s wife, or with a concubine.

1 This is probably the precise meaning of the term BIjin. This kind of 
son seems to be identical with the Dvyainushayayjma of other writers.

#

»
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O
Lecture in which the appointed daughter is said to be the third son, 

VH. and from the text quoted above, which makes her second 
only to the son of the body. It is true, that the majority of 
the Smritis never mention the appointed'daughter herself as 
a-son, and this view of the matter has been adopted* by 
several European writers. It is, however, decidedly opposed 
not only to the above texts and to the analogous texts 
of Brihaspati and the Brahmapuratia, but to the opinion of 
all tiie Indian Commentators, whatever may be thought 
of the philological value of their attempt at explaining 
the term Putrikaputra in the analogous texts of Manu 
and Yajnavalkya as denoting at one and the same time 
the son of a Putrika, and a Putrika considered as a son.1 
The difference of opinion between Yasishtha and most 
other ancient law-writers is apparently due to the fact, 
that the custom recorded by Vasishtha was confined to 
a particular locality; and a happy discovery of Professor 
Biihler renders it possible even to make a plausible guess 
as to the particular part of India where that locality has to 
be looked for. When reading the Bajatarangim, the well- 
known history of Kashmir, with a Kashmirian, he was 
told by the latter, that a certain Brahman, still living in 
Srinagar at the time, had changed the name of his only child, 
a daughter, into the corresponding masculine form, in order 
to obtain through her the same religious advantages as if  
she had been a son. The historical instance of the same 
practice in the Rajatarangini by which the Pandit’s narra
tive2 was suggested, vizy the History of Princess Kalyana-

1 Mitaksbara I. 11. 3*; Mayukha, p. 49 (M andlik); Sarasvatlvilasa, 
§ 362, etc. In the first case, the term Putrikaputra is viewed as a 
Tutpuvusha compound, and iu the second case, as a Karmadliaraya, 
compound. The latter interpretation has evidently been called forth 
by the desire to bring all the texts into harmony with one poth er. 
There is one text in the Code of Manu (IX . 134) which might seem to 
lend colour to this interpretation. It contains the statement that a 
Putrika and an after-bornson shall share equally, because there is no 
Right of Primogeniture in the case of a woman. This might be taken 
to mean, that a Putrika considered as a son has no claim to the addi
tional share of an eldest son in the case referred to, because the Law of 
Primogeniture does not apply to women, and this interpretation has 
been actually proposed by Kulluka. But the Commentators—Medhatithi, 
Nariiyana and Raghavananda—state expressly that the absence of the 
Right of Primogeniture, which is here referred to. does not refer to the 
Putrika herself, but to her son, and this is no doubt the correct inter
pretation throughout, as in the whole Section treating of tte  rights of 
the Putrikaputra (IX . 127— 140), the Putrika is not referred to in her 
own right, but as the mother of her son.

2 Biihler, Sacred Books, XIV , p. 85.
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d§vi of Gauda, whose name was converted by her royal Lecture 
father into the male form, Kalyaiiamalla, makes it certain VII. 
that the custom of substituting by means of a peculiar 
legal fiction female issue to male, where the latter was 
wanting, .is of considerable antiquity in some parts of India.
A s regards, however, the attempt on the part of the 
author of the Yasishtha-smriti to trace it back to the 
Vedic period, it must be designed as a failure, because the 
passage from the Rigveda, which he quotes in support 
of this view, is'shown by the connection to have a totally » 
different sense than that which he assigns to it.1

The son of the appointed daughter, Putrikaputra, is The son 
universally mentioned as an heir. A  number of authors—fe°f ^nted 
viz., Baudhayana, Yajnavalkya, Devala and Brihaspati—  daughter, 
agree in declaring him second only to the legitimate son 
of the body (Aurasa); and Manu, by means of a copious , 
discussion of the rights end position *>f the Putrikaputra 
(IX . 127— 140), arrives at the result that he is perfectly 

* equal to the legitimate son of the body. This high posi
tion of the Putrikaputra among the twelve sons m*fy be 
taken to account in some measure for the preference which 
the Hindu Law of Inheritance exhibits for the daughters 
son in general; he retained his rank at a time when the 
practice of appointing daughters had long become obsolete 
in nearly every part of India. There exists some differ
ence of opinion as to whether it was necessary for the 
father expressly to reserve his dominion over the future 
fjon of a Putrika at the time of her marriage, or whether 
the duty of offering the funeral Ablations to his maternal 
grandfather and the right to take •his property might 
accrue to the son of an)7 daughter who had no brothers.
Solemn formulas, by the recitation of which at the time of 
marriage a sunless father might secure the future male 
issue of his daughter to himself and religious rites accom-

___ __________  r

1 The Cruti text quoted by Yasishtha (X Y II. 16) is taken from the 
Rigveda 1 .124—7. He takes it to mean that a maiden who has no brothers 
comes back to the mal£>r icestors (o f her own family). Sayana in his 
Commentary on the Rigveda mentions two explanations of this passage ; 
the second o f these agrees with -Yasishtha’s interpretation. But the 

'context shows the true meaning or the passage to be this—that Ushas, 
the goddess o f the dawn, addresses herself boldly to the men after the 
manner of a woman who has no brother (her natural protector) ! See 
Muir’s Sanskrit texts V, p. 458 : Mayr. Tnd. Erbrecht, 96. Nevertheless, 
the interpretation proposed by Yasishtha and Sayana must be very old, 
as it may be traced to such an early work as Yasakas Nirukta (111. o).

to
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Lecture panying such recitation, are quoted by several authors.1
VIL In Gautama's Dhavmasutra (X X V III . 19) the opinion that a 

Putrika and Putrikaputra may be appointed by the implied 
intention of the father alone is expressly stated to be the 
opinion of some— i.e., an opinion which he does not hold 
himself. Manu2 and Vishnu (XV. 6), on the other hand, . 
especially the latter, state as distinctly as possible that 
any daughter who has no brothers may become a Putrika, 
even though no formality of any kind has been performed. 
The prohibition to marry a damsel having no brothers, 
because her son might be estranged from his natural father 
and declared a Putrikaputra, occurs in Gautama's Dhanna- 
sutra as well as in other law-books.3 This prohibition 
would seem to corroborate the opinion that any daughter 
who had no brothers was liable to become a Putrika 

• and her son a Putrikaputra, whenever the father might 
desire it, and without any agreement, formal or tacit, 
having been entered into at the time of her marriage. It  
is important to notice, that the Indian Law in this instance 
does not stand on ceremony. It may be presumed that in 
the precisely analogous case of real adoption, the customary 
ceremonies may likewise be dispensed with without injur
ing the validity of the act.

The process by which the appointed daughter and the 
oUheTife son ^he appointed daughter are raised to the dignity 
anddaugh- of sons to their father and maternal grandfather respect

ively, though unusual, is perfectly consonant with our 
sense of morals'and justice. The case is exactly opposite 
with regard to all the four sorts of sons that will now be 
considered. There exists a strange contrast between the 
strict rules of the Indian Legislators regarding the relation 
to the sex, and their readiness to sanction the rights even

'Gautam a X X V III. 19; Vasishtha X V II. 17; Vishnu XV. 6 - 
Manu IX. 127.

2 Manu (IX . 136) speaks o f the son procreated by a daughter “  no 
made or made (a Putrika).” Jones, following Kulluka, who in his turn 
follows Gautama (XXV III. 19), translates, “ that male child whom a 
daughter thus appointed, cither by an implied intention or .a plain 
declaration, shall produce.” The other Commentators, however (Medha- 
tithi, Govindaraja, ITarayana. Ragbavananda and Nandauacharya), give 
the text its plain meaning. Thus, <&#., Narayana states expressly that 
one not made means “ one not form ally .declared a Putrika.”  This rule 
o f course is not intended to give the son o f a brotherless maiden an 
unconditional right to claim the property left by his grandfather. He
was to take it, if  his grandfather chose to declare him his h*i • but not 
otherwise.

8 Gautama XXVIII. 20 ; Manu III. 11 ; Yajnavalkya I. 53.

• |
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(ft the illegitimate sons of wives and daughters. The Lecture 
solution of the problem lies in that desire of male posterity 
which comes out so forcibly in the hymns of the Rigveda.
So firmly bad this desire been grafted on the minds of the 
people, that it continued to operate on the theory and 
practice of the priestly lawyers even a long time after the 
disappearance of that primitive social organization which 
had o-iven rise to it. It has just been seen that it called 
forth a form of adoption unknown to most other countries.1 
I t  1 las given rise equally to some of the most curious^ 
notions regarding paternity.

I  mav be brief with regard to the son of concealed birth The son of 
(Gudhaja Gudhotpanna), %.e.> the son ot an adulteress ; birth, 
the damsel's son (Kanina), who may be traced respectively 
to the Raliasu2 and Kumarlputra of the Vedas ;3 and the 
son obtained through marriage (Sahodha), i. e., received 
by the husband with a pregnant brido, These three may 
be grouped together *as forming an application, unusually 
wide, it is true, of the Roman Law maxim Pater est quem 
nuptiar demonstrant. He is the father who is proved 
to be so by the marriage rite.

The Gudhaja and Sahodha are both the illegitimate off- 
spring of a married woman, yet the Gudhaja is almost bride, 
universally reckoned among the first six sons who are 
capable of inheriting, whereas the Sahodha is usually 
referred among the second six who, in general, have no 
such right. This difference appears to be due to the special 
io-nominy attaching to a woman, who has been married 
while pregnant, as the nuptial > ceremony is expressly 
reserved for virgins alone. »

The Kanina, or damsel's son, is by some authors declared 
to be the son of him who afterwards marries the mother, 
whereas others make him the son of his maternal grand
father.4 The later Jurists have devised divers modes of 
reconciling this contradiction.5 ^Arguing the poiut on

1 As for the old Athenian custom, which may be compared to the 
Lutrikavidhi. see Fustel de Conlanges, La cite’ antique, 83.

2 This term refers, however, to the mother o f a Gudhaja. as it denotes 
a woman.who had \ birth to a child in secret ^Max Muller).

3 Rigveda II, 29 ; Vajasaneyi Samkita XXX. 6.
4 Manu IX. 172 Vishnu XV. 10- 12 ; Vasishtha XVII. 2 2 ; Narada

X lft .  18; Yajnavalkya 11.129. |
1 Thus the Mitakshara says (I. 11, 7), that the Kanina shall be consi

dered as his maternal grandfather’s son in case his mother remains 
unmarried in her father’s house ; but if  she •marries, he shall belong to 
her husband. For other interpretations, see Digest V. 6, cclxiii.

A
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Lecture general grounds, it must seem strange that the illegitimate
VII. son of a young woman should be made over to one who 

may not even have known her at the time when the child 
was born. It is possible, therefore, that Nandapandita1 
may be right in restricting this rule to the case of a 
woman who at the time when the child was born had 
been engaged already to the man who afterwards became 
her husband and the adoptive father of her illegitimate 
child; in every other case, the child shall belong to the 
maternal grandfather.

Niyoga. The case of the Kshetraja, or son of the wife, who is 
generally mentioned as the secona or third in the order 
of so$s2 offers a peculiar interest. In the early Yedic 
Schools, and even in the time of the Commentators, the 
rules regarding the Kshetraja have been the subject of 
much lively discussion, the results of which are visible 
in the Treatises on Adoption. This discussion has been 
taken up quite recently, though from a different standpoint, 
by a number of European writers, who have left no corner 
unexplored in Sanskrit Literature with a view to discover 
in it new evidence in favour of their favourite theories 
regarding the polyandry and communal marriage of prime
val times. Before entering on a discussion of these theo
ries, I must briefly state the facts of the case. The practice, 
on which the rights of the son of the wife are founded, is 
generally referred to by the name of Niyoga or Niyo<ra-

. dharma in the law-books. Now Niyoga means order, 
commission*, and this' order or commission in which the 
whole practice centres was to the effect that a brother or 
other near kinsman (Sapinda), or on failure of such, any 
member of the highest or Brahman caste was to beget a 
son and heir to one either deceased without leaving male 
issue, or alive but incapable of begetting legitimate male 
issue*3 A  strict line of conduct was prescribed both for 
the appointed man and, woman during the time of their 
intercourse, and it was to be stopped when a child had 
been conceived, the express object of all these rules beino*

n

1 Vaijayanti XV. 11-12.
2 Brihaspati seems to name him as the eighth kind of son. Digest V. 

6. c c i i ; Vaijayanti. &c. But Kamalakara has ardifferent reading o f the 
same text, under which he is mentioned as the third son.

3 Gautama XVIII. 4—14 ; X X V III. 22, 23 ; Vasishtha X V II 14 55_66 •
Baudhayana II. 2. 4, 7. 10; IP. 2, 3, 17 ;*V'shnu XV/.3; M a *  ;X ?56—63* 
143-147,164-167 ; Yajnavalkya II. 127-128 ; Narada X II. 80—88, etc. ’

$
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tA free the Niyoga from the taint of sin, which mioht Lectuue 
otherwise have been considered to attach to it. For the VI1, 
same reason the procreation of several Kshetrajas was 
ordinarily prohibited, though there was an opinion in 
favour of the procreation, of a second Kshetraja son, but 
of not more than two Kshetrajas on any account, in order 
to secure thus the perpetuation of the race— the real end 
of the Niyoga. The violation, of any of the above rules 

. caused the offender to be expelled from caste. In the life
time of the husband, the power to ordain the Nivo^a is ° 
vested, of course, in h y n ; but it is natural to ask who 
may have had the power to give such an extraordinary 
commission as this after his death. This question may 
now be satisfactorily answered from Vasishtha’s Dharma- 
sutra, which states (X V II . 56) that the father or brother 
of a (soilless) widow shall assemble the Gurus, who taught 
or sacrificed (for her deceased husband^ and his relatives, 
and shall appoint hereto raise issue to the deceased)'. The 
Gurus intended here are the teacher, sub-teachers, and 
officiating priests of the deceased. It appears, therefore, 
that some time— six months according to the statement of 
Vasishtha— after the death of one deceased without male 
issue, a sort of family council, consisting of the next-of- 
kin and the spiritual advisers of the deceased, used to 
be assembled in order to appoint the person who was 
to be charged with the office of raising issue to the 
deceased.

It is quite probable that the practice of Niyoga was Origin of 
originally^ confined to widows, like°the well-known Hebrew ^s^iyoga* 
custom of the levivate. This is at least the only form of 

• the Niyoga to be met with in the Vedas1 and in the 
Dharmasutfa of Vasishtha. Whether Vishnu, Yajnavalkya 
and Narada were acquainted with the Niyoga practised 
during the lifetime of the husband, dods not become clear, 
and the remarks of the Commentators *do not decide the 
question. Manu speaks of the appointment of (Jie wife » 
in one place (IX . 161), but when discussing in detail the 
circumstances and results of Niyoga (IX . 55— 68,143— 147h 
he seems to r . t o  the' case of the wJdow alone. His 
Commentators deny this in order to bring every thing 
into harmony, but this is not the only- inconsistency in 
Manus statements concerning the Niyoga. Gautama shows
—■—»■----- - ■— ■ ■ ■ ...... *----------------------------------- -—

1 Itigveda X. 40, 2.o > >

#
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Lir.cT.nRE himself acquainted with the appointment of ,a wife by her 
husband, but he only refers to it by way of an appendix 
to the rules relating to the Niyoga of a widow. Bau* 
dhayana and Manu are the only two authors who have 
received the Niyoga of a wife into their definition of the 
Kshetraja.

The levi- The supposition that the levirate is the principal and ori
ginal form of the Niyoga is favoured by the general history 
of the family relations in India. In the earliest times 

owhen the joint family existed in its purity, and partition 
of the family estate was an unknown and unheard-of pro
ceeding, the wives of sonless brothers must have formed 
part of the inheritance; they passed into the property of 
the survivors together with the chattels of the deceased. 
Regular marriages of widows with their brothers-in-law 
in some castes are a very common practice even in the 
present day. There cannot be a more natural way to 
provide for them in case they are poor than by their con
tracting a marriage of this kind. But the widow of a 
rich and powerful man could not be treated in the same 
manner as & pauper, nor was it consonant with equity that 
his property should pass to another line than his own. 
These two difficulties would be met by the Niyoga, i.e., by  
substituting a temporary intercourse of the widow with 
her brother-in-law for a permanent one. The offspring of 
such connection was declared son and heir to the deceased 
husband of his mother, and immediately on his birth the 
mother obtained the control over his estate, which she was 
allowed to keep till he cdfme of age. It is true that Vasish- 
tha states no appointment shall be through covetousness, 
i.e., through a desire to obtain the estates. But this 
is precisely one of those prohibitions affordiifg a glimpse 
into the real state of things which the Indiau moralists 
tried in vain to alter.

Theques- As the Niyoga- may> thus be traced to its origin in the l 
tracesVf0 Pa^ arclia  ̂ family system of ancient India, it is not neces- $ 
polyandry sary to connect it with those survivals of polyandry which 
in the law- have been detected in the ancient epic .literature of India.

On the other hand, I am not prepared to deny that poly- 
.androus customs are actually referred to in the law -books- 
as well as in the epics, I do not mean the Narada-smriti, 
though I found that before coming to India I have been 
represented, as a strenuous adherent of the p^lyafidrous 
theory, on the strength of a somewhat ambiguous passage
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* f
in my English translation of that work.1 That passage, Lecture 
I may be allowed to observe, had never been referred to VII. 
before as an argument in favour of that*theory, not even 
by its most jealous advocates, and I  have myself attacked 
the entire polyandi^ous tlieory in several papers published 
both before .and after my translation of the Narada-smriti.
But I have been led recently to reconsider my views by 
the investigations of Professor Buliler, who has pointed out 
to me that a certain sort of polyandry is referred to in two 
different Smritis. Apastamba (II. 10, 27, 2— 4) speaks of theo 
forbidden practice of delivering a bride to a whole family 
( Kula). Brihaspati refers to the same custom in the same 
terms. Both Apastamba and Brihaspati are known to be 
averse to the practice of Niyoga, but it is obviously some
thing quite different from JJiyoga that they are referring 
here. The statement attributed to Brihaspati occurs, as I 
have found, in a long text in which various forbidden prac- , 
tices, prevailing chiefly in the south of India, are recorded. 1 
From this it might be inferred that this custom prevailed 
among the Draiidian races only, where it obtains even°now- 
a-day. But the text of Apastamba does not Warrant - this 
supposition, as it refers to the custom as to an ancient one, 
which was enjoined by the early sages, but is now obso
lete.

The discovery of these traces of polyandry2 in the Smritis Analogies 
does not prove, however, that the Niyoga has to be ex- f™” J?e 
plained in the same way. Recent researches have proved it other 
to be a widely-spread custom, occurring amongst many na- Ilull0lls‘ 
tions which have never practised-polyandry. Distinct .traces 

. of its former existence have been discovered, e. g., in the • 
old laws of my own country, Germany. Thus an old law-j 
book of the Province of Westphalia states th#t an impo-* 
tent man shall carry his wife out-of his house, and shall ask 
his neighbours to approach her.3 I f  his neighbours will ; 
not comply with his request, let him send her to the nearest 
fair and hang a purse filled with his money round her i 
neck.1 I f  she return thence relieved, let the devil help her.5 
I must not ornk to note that the practical character of 
many of the legal rules contained in that®law-book is liable 

I to considerable doubt. The curious law just referred to 
never has been enforced, but the idea underlying it

1 Narada X IL  6. 2 See, too, Manu IX. 182 ; Vishnu XV. 42.
8 T. Grimen, Weisthumer, 111. 22) 27, 48, 77.
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Lecture is very old, and corresponds exactly to the Indiafi
VII. * Niyoo-a. Before passing to adoption in the proper sense of 

the term, I will .briefly refer to that special form of the 
Niyo^a by which the son begotten in such intercourse is 
made to belong to two families at the same time. The 
annulment of the natural relation between the begetter 
and his son might seem to be an essential feature of Niyoga. 
Nevertheless, it was held by several writers that the son 
of the wife (Kshetraja) presents the funeral oblations and 

•succeeds both to his natural father and to the husband of 
his mother.1 Others did not recognize the continuance of 
the (Kshetraja) in his natural family, except when his beget
ter had no other son than him,2 or where a special compact 
to that effect had been made between the two fathers, or 
where he had been begotten on a widow : 4 or it was said 
that the son of two fathers (Dvyamushyayana, Bljin) suc
ceeds to half of the property only of each of his two 
fathers.6 The case of the Dvyamushyayana might arise in 
every kind of adoption, including the case of the appointed 
daughter. Nevertheless, it is in connection with the Niyoga 
that1 it waif noticed most early and discussed most fully  
by the Indian writers.

Adopted Of adopted sons in the proper sense of the term, the 
tbcVroper Smritis enumerate and describe five sorts— the son given 
sense of (Datta, Dattaka), the made or artificial son (Kri ta, Kritrima), 
the term, the son self-given (Svayamdatta), the. son bought (Boita), 

and the son cast-off (Apa<jiddha, Apa^iddhaka). Both the 
son self-given and the son cast-off* are such as, being in dis
tress and deprived of the • assistance of their parents and 
other relations, have offered themselves in adoption to a 
stranger; they take a very low rank in the order of sons 
with most writers, and so does the son bought, who, of 
course, could hardly have been rated more highly than a 
purchased slave. There exists a trace of the artificial son 
(Kritrima), having' beeiRoriginally acquired by mejns of a 

r Active purchase.6 The (Kritrima) form of adoption, as des- 
I cribed in the Smritis, may be compared in some respects 
' to the arrogatio, or adoption of adult persons, and in other 

respects to the acLoptio minus plena, or partial adoption 
of Roman Law. The Dattaka form consists of the solemn

1 Baudhayana II. It. 3, 18-19 ; U9ang& (qupted by Can^halikhita) ; 
Katyayana.

2 Yajnavalkya II. 127.  ̂ Manu IX. 53. 4 Harita.
5 Narada XIII. 23. 0 Mibaksliara I. 11, 17 note.
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■»
adoption o f a boy who has been voluntarily consigned by Lecture 
his natural to his adoptive parents. The ceremonies to be •  Un
performed on this occasion are described- in the Vasisbtha- -----
smriti (XV. 1, ii), !n Cairn aka’s Putrasangrahavidhi and 
in a Parcjishta, in the Sutra style, to Baudhayana’s Grihya- 
sutra. The texts of Caunaka and Baudhayana have been 
published and translated by Dr. Buhler.1 Nearly the whole 
of these texts is moreover quoted in the Vyavahara^Mayu- 
khaand other translated Digests. The following rules may 
be deduced from these texts and from a number3 of shorter^ 
texts dispersed through the works of the late Jurists, omit
ting those which are of doubtful authenticity:— 1. Adoption 
shall only take place on failure of sons. 2. The adopted son 
shall be similar2 to the adopter, and shall resemble a natural 
son like his shadow. This is the Homan principle Adoptio 
imitatus 'ncttuvcnn. Jibe rules on adoption have been 
considerably influenced by it both in' India and in Rome.’
3. In particular, he shall be a near relative, or at least a / 
distant relative, if possible. 1  He shall not be an only 
son. 5. He may be given by his two parents, or by either 
of them. Vasishtha says that the mother cannot give him 
without the assent of the father. Whether thisMixtends 
to the widow as well must seem doubtful. 6. Tire same 

. rules hold good in regard to the adopting parents. 7. The 
rule that the adopted son should not I be more than five 
years old occurs in a text of doubtful authority. But 
the definitions given of the Dattaka as opposed to the 
Kritrima son show that adoption in the Dattaka form was, 
as a rule, confined to one who had not yet arrived at years • 
of discretion. 8. The act of adoption itself consists of 
the solemn delivery of the child to his new parents, which 
takes place before witnesses, and should be accompanied 
by the performance of a sacrifice (Datta-homa) and the 
i ecitation of Mantras. 9. The. Mantras and ceremonies 
vary according to the particular Vfedic School to which the 
adoptive father belongs. The effect of adoption is to make 
the adopted son pass mitirely into his adoptive family, and 
to give him a fun1 -ight of succession to all members of it.

iourn. Beng. As. Soc.. Vol. X X X V ; Sacred Books, XIV.
Manu IX. 169. Medhatithi explains similar as denoting not one sirai- 

lar m class, but one endowed with qualities suitable to his adoptive 
family. The other Commentators refer this term to one equal in class 
(Vuriia) or caste (Jati). and this interpretation has been adopted by nearly 
all Digest-writers, in conformity with the usage of their own age.
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Lecture 10. Where a legitimate son is born afterwards, the adopted 
VXL# son receives a fourth of a share. Though adoption is 

Ea~ j referred to in the Vedas,1 the low rank originally assigned 
abolition Of to adopted sons in the list of sons’ and the high rank 
and otfcergR universally accorded to the son of the wife, the son of the 
primitive appointed daughter and othei natural sons, renders it 
modes of highly probable, that in the earliest period of Indian Law  
a op ion. ^  practice of adoption was not often resorted to on 

failure of male offspring. Gradually, however, the other* 
^methods for creating substitute sons fell into disuse, and 
such an early author as Apastamba (II. 5, 13, 1-2, 11), 
while nowhere referring to the doctrine of the twelve sons, 
avows his disapproval bf the practice of buying and selling * 
children. Even before the time of Apastamba, another 
Vedic teacher, Aupajandhani, as quoted by Baudhayana, 
had equally opposed the practice of creating substitute 
sons. These attacks were directed particularly to the 
Niycrga, as being decidedly opposed to the refined sense of 
morals of an advanced age.2 Manu himself, immediately 
afterwgiving’ detailed rules regarding the performance, of 
Niyoga, declares it to be a practice fit for cattle only, and 

. j restricts it to the case of a virgin whose bridegroom died 
before consummation.3 This statement; though obviously 
a subsequent addition,- must have been introduced very 
early into the Code of Manu, as it is quoted from it by  
Brihaspati. This writer removes the conflict by the usual 
formula, that the Niyog& is pi’ohibited in the present (Kali) 
age of sin, and adds generally that the various sorts of 
sons substitute created by the old sages are now obsolete, 
though in another text he recognizes the Putrika as being 
equal in rank to the legitimate son. The Digest-writers, 
however, follow the rule laid down in the AditJ7apurana 
and by Cunkha that no other sons deserve recognition 
than the legitimate and Dattaka sons ; only they sometimes 
adhere to a wide Interpretation of this rule., Thus it is 
observed by Kamalakara in the Vivadatandava that the 
sons bought, self-given and made (Kritrima) have also to 
be recognized in the present age of the world, on account 
of their similarity to the Dattaka son.4

1 The principal instance is the story of Cunahapa, as told in the 
Litoreya Brahmana and other works.

2 Apas.tamba II. 6. 13. 7 ; JI. 10, 27, 2, 7.
8 Manu IX. 64—70.
4 {F o r  the Sanskrit, see A ppendix?)
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The Dattakamlmamsa recognizes t h e ‘ Kritrima son b y ’ Lecture 
the side of the Dattaka (I. 65). The compiler of the! 
Dattaka-Ciromani ĉ eĉ ar̂ s tli is opinion to be generally I 
received among the writers of Western India, the opposite! 
doctrine of the Dattakachandrika having come to prevail] 
among the writers of the Bengal School.1 In the Province I 
ot Mithila (Tirhoot) adoption in the Kritrima form is of jj 
common occurrence even now-a-days.

The change wrought on the old text law by some of the The 
Modern Writers on Adoption, and the diversity of opinion |*odern 
among these writers, is very considerable. The Courtsiaw’ 
have recognized this fact to a certain extent. Thus it is 
now established that in Bombay no consent of her family 
is required to adoption by a widow, and it is equally 
admitted that the prohibition to adopt a boy more than 
five years old, or one on whom the ceremony of tonsure 
has been performed in his natural farrfily, does not extend 
to Western India.2 It is, however, necessary to go much 
further than the Courts have gone. The Law of Adoption 
as at present administered % has been built up almost 
entirely on the two treatises of Nandapandita and Kubera, 
alias Devanandabhatta. Against this it has been shown in 
a former Lecture, that these two treatises are far from beino1 
the only ones, or even the most important ones, of their 
kinds, and that they do not possess any authority for 
Southern India, because their authors were Northerners, 
not Southerners as has been fonriferly supposed. In this 
way a number of doctrines have come to be established 

.which are decidedly at variance with popular practice, 
especially with the customs and Opinions prevalent 
among the inhabitants of Southern India. Thus the No forma- 
Dattakamimamsa (V. 56) and Dattakachandrika (II. 1 7 ; quin*/6” 
V I. 3) declare the performance of the solemn rites prescribed 1 
in the old texts to be essential to constitute a valid adop
tion. But the Daityanirnaya, whi<?h is professedly based 
on the usages of the South, and has acquired very high . 
authority in the l^H ian , pronounces to the contrary.3 The 
opinion that an adoption is valid without such ceremonies 

, is equally expressed or implied in the Langakshibhaskara, 
and Kamalakara recognizes popular practice to be to the

1 Dattakagi roman i, 132: 2 Mayne. §§ 99. 123, and 124.
3 See tlie Translation of the Dvoityanirnayaon Adoption, Mandlik, 64—

66.( Seê  too, above p 156.
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Lecture same effect, though he opposes this practice on principle.1
VI1, The Dattakadarpana2 declares the performance of the Homa 

and other ceremonies unnecessary where the person to 
be adopted is a near relation, and grounds this proposition 
on a text of Yama from the Saras vativilasa (not in the 
piii) ted edition of the Davabhaga from the Saras vativilasa) 
to the effect that the performances of Homa is not necessary • 
in the case of a daughter's son or a brother's son, a mere 
verbal transaction being sufficient to establish the validity 

°o f  the act. The term “ a brothers son " in this text, say's 
the Dattakadarpana, includes Sapindas, but in the case of 
Samanodakas, Sakulyas and Sagotras, the Homa and other 
ceremonies have to be performed. It is obvious that under 
this rule the Homa and other ceremonies may be generally 
dispensed with in an adoption, as nothing is more common 
than to adopt a near relation. The Dattakanirnaya3 declares 
an adoption performed without Homa to be valid in the 
case of Cudras. The authorities quoted in favour.of the 
validity of informal adoptions in the Dattakamundi,4 in
clude Mahefjvara's pommentary (Tika), Bhavadeva’§ Daya- 
kata, the Vevadaphangarnava, etc. It  is true that the 
author of the Dattakamundi does not approve o f  this view. 
Jagannatha’s dissertation regarding the superfluousness of 
Homa may be found in Colebrooke’s Digest.5 Most of the 
remaining works on adoption, such as the Dattakadidhiti, 
Dattatjiddhantamanjari6 and Sanskarakaustubha, confine 
themselves to stating tiie ceremouies to be performed by 
members of the different Vedic Schools, such as Rigvedins. . ' o
and Yajurvedins. This, of course, can apply to members of 
the Brahman caste only, and it might be argued, therefore, 
that these writers tacitly^recognize the adoption of Qudras 
as valid without any formality being performed. Nirnaya- 
sandhu,7 it is true, directs that the customary rites shall be 
performed by a Brahman in the case of women and Cudras, 
as they are not permitted .to perform themselves.

Omission of It appears thus that opinions have long been divided 
ceremonies, about the necessity of the customary rites to constitute a 

valid adoption. It  may be presumed, however, that those 
writers even who hold the stricter view in regard to this 
subject would not have objected to a subsequent perform-

1 Mandlik. 509. 2 Dattakagtrcmani, 243-244, 25? 3
* Ib id .-238-239 ; 258. 2 ,°  4 I b id . 245-246. 5 V. 4, cclxxiii.
6 Dattaka îromaui, 258. 3. 7 Cole, ed., p 183.
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ance of the Homa and other rites, where they had been Lecture 
omitted at the time of adoption, or to the removal of this 
mistake by a light penance. The rules regarding the 
creation of a Putrika afford a parallel to informal adoption.
The restrictions in regard to the age of the person to be Re3tri.c_ 
adopted have been partly dropped in Western India, but regard to 
as they are being strictly maintained elsewhere, it will not age* 
be out of place to examine the state of authorities on the 
subject. The principal text is from the Kalikapurana. It # 
states that no boy should be adopted on whom the cere
mony of tonsure has been performed in his natural family, 
or who is more than five years old. However, this text 
is declared to be spurious, or otherwise explained away in 
the Mayukha (IV. s. 20), Dattakachandrika (II. 20— 23) and 
other works, and fo*v writers go the length of rigidly 
enforcing either of those two restrictions as to the age of 
the person to be adopted. Thus the two rules are fully 
recognized in the Dattakamlmamsa. On the other hand, V 
the Nirnayasindhu permits the adoption of one more than 
five years old, provided that the ceremony of investi- i 
ture or initiation (Upanayana) has not been performed 
for him in his natural family.1 Dattakamundl admits 
initiated persons even to adoption, but states that such a 
person becomes a son of two fathers (Dvyamushayana) 
in consequence of his adoption, and that uninitiated persons 
are fitted to be adopted than the initiated. The Dattaka- 
tilaka does not consider marriage even as a bar to adoption, 
in case the person to be adopted* belongs to the same 
(Gotra) as the adopter; only the author of this work is 
careful to add, that one more than five years old must not 
be adopted against his will. The Dattakasiddhantaman- J 
ja ii declares that it is not lawful to adopt a married man, j 
but that one initiated, or more than five years old, may be 
adopted, though adoption before tb#t ag£ is preferable.2 
The Samskarakanstubha3 does not recognize any restric
tion as to age, even in the case of those who belong to a

w ______________

1 See Mandlik, 58. 4. 471-72. In Kamalakara’s Vivadatandava, the text 
from the Kalikapurana is repeatedly quoted with approval; but he refers 
from that work to his earlier composition, the Nirnayasindhu, as contain
ing a full exposition of his opinion on this subject. Besides, as adoption 
in the Krita, Svayamdatta and Kritrima forms is recognized as legitimate 
by Kamalakara, it seems to foliow that th£ adoption of grown-up 
persons must bp permitted in his opinion. See ante, pp. 166-57, note.

2 See Dattakaqjxomani, 119, 2—5. 8 Benafes MS.
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Lecture different (Gotra) than the adopter. Modern practice in the 
Native States seems to correspond to this.

Adoption of As regards the prohibition to adopt certain near rela- 
adaughter’s tives, there exists certainly a strong feeling against the 
sister’s son. ftdoption of a daughter's son and a sister’s son, except in 

the case of Ciidras, where it is permitted under a text of 
Vrlddha-Gautama. The views expressed about this point 
in the Dattakaimmamsa are shared by .other writers, such 

( as, e.g.f the authors of the' DattakakaumudI, Dattaka- 
didlnti, Dattakaniraaya,1 Samskarakaustubha. Some of 
these works state, moreover, that the adoption of a bro
thers son by a sister is equally prohibited. This prohibi
tion is a natural complement of the preceding oile, and 
both rules are clearly traceable to the well-known Indian 
principle, that the property should qpver be allowed to go 
out of the family I t  may, however, be argued that this 
principle should give way to the more general principle 
directing the adoption of distant relatives on failure of 
neat kinsmen. Besides, the validity of the prohibition to 
adopt a daughters or sisters son is more than doubtful as 
far as Southern India is concerned. There is an elaborate 
argument against it in Cankara’s D^tityanirnaya, and the 
opinion of Cankara has been adopted by his son Nilakantha 
in his well-known composition, the M ayukha(IV. 5 ,1 1 , 36), 
and by Krishnabhatta in his Commentary on the Nirnaya- 
sindhu.2 It is expressly observed by Cankara and Nila
kantha that their personal opinion corresponds to estab
lished usage, and it is worthy of ‘remark that the text of 
Caunaka,on which the opposite doctrine is principally rested, 
does not occur in the Southern version of Caunaka’s Putra- 
sangrahavidhl, which has been published by Professor 
Bidder.3 ©thers attribute the same rule to Nirada, but it 
does not occur in either of the two versions of the Narada- 
smriti. <$

The general prohibition to adopt certain relations, as 
one whose & r as if is enforced in the Courts, rests chiefly on the rule 
^ her tbe established by Sutherland, that no one can be adopted w Iiq 
dou^not might not have been the legitimate son of the adopter by 
have mar- a legal marriage with his mother. *However, a close exa-neu,

1 Dattaka^iromani, 119,2—4. . %
2 Burnell, Tanjore Catalogue; Mandlik. 56 note, as td popular practice 

• in Southern India. See Nelson’s view of the Indian Law, 90.
8 See above, p. 157.
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mination of the original authorities shows that there is Lecture 
very little if  anything in the Sanskrit treatises to warrant VI1* 
the formation of smch a rule as this.1 The whole question 
turns on the real import of a somewhat obscure passage 
in Nandapandita’s Dattakamimamsa. Nandapandita has$ 
apparently borrowed the elements of his theory from the! 
Dattakachandrika, and « has literally transcribed from! 
that work (II. 8) the sentiment that those only are capable ! 
of being adopted who might have been begotten by#j 
Niyoga and the like. This is an inference drawn from 
the principle that adoption imitates nature,fend that the 
adopted son ought to resemble a natural son. The reason 
why connection by Niyoga is referred to, would seem to 
be this— that the fittest person to be adopted is a brothers 
son, just as the temporary intercourse called Niyoga has 
the procreation of a" brother’s son fey: its more ordinary 
object. Nandapandita has connected this theory with the 
prohibition to adopt a daughter’s son or a sister’s son, 
and has developed a general theory of forbidden relation
ship in adoption, which he compares to forbidden relation
ship in marriage. This, however, is nothing but an analogy.
It is one thing to .<$eak of one who is unlike a son and 
another thing to exclude everyone from adoption whose 
mother the adopter might not have legally married.

Supposing even the reading translated by Sutherland 
to be correct, which is doubtful, it was apparently not* 
connection by marriage, but connection by Niyoga,-which 
Nandapandita had primarily in view. He2 agrees on this I 
point with his predecessor Kubera.'

This being the true theory of Nandapandita, the next With 
point for inquiry is, who are the relatives with whom 
connection by Niyoga is possible? His opinion on this possible? 
point may best be gathered from his earlier work, the 
Vaijayanti, where he says that the persons eligible for 

■ Niyoga are successively a brother, or a Sapinda, or a

1 See Mandlik, St. . „
2 Nandapandita speaks of “  connection by Niyoga and the like ”

(Ajii). This “ .and the#ike ” might be referred to connections of a 
different sort. But the Commentator of the Dattakamimamsa says it 
relates to the bestowal of a fee on the Brahman who has been invited 
to perform Niyoga. See Dattakapiromani, 226. Further on Sutherland s 
translation is inaccurate, and the reading on which it rests suspected.
See Mandlik, rbid. It has to be observed, however, that the new Benares 
edition (p. 25) and a good Puna MS. of the Dattakamimamsa which 
I have consulted, show the same reading as the la/;©*edition (p. 33),
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Lecture Sagotra, or any member of the Brahman caste.1 This being 
VI1- the case, it would follow, e .g ., that a Brahman might adopt 

the son of a Vai§ya woman, because, any Brahman may be 
appointed to raise offspring to the widow of a Vai<jya. 
Yet this would be opposed to one of the fundamental rules 
of the Modern Law of Adoption as taught by Nandapandita 
himself, viz., that no member of a different caste can ever 
be adopted. Other contradictions between the Niyoga  

£ theoiy and the ordinary rules regarding adoption have 
been noticed by N . V, Mandlik.2

The Vai- It has to b e  observed, moreover, that the YaijayantI 
ado^oiu” 19), which contains a short resumd of Nandapandita’s

opinions on the subject of adoption,3 does not refer to this 
rule at all. This shows more clearly than anything else can, 
how little store Nandapandita set on it himself.

Niyoga Finally, the custom of Niyoga, as shown before, was 
obsolete, obsolete even in the time of some of the oldest Smriti- 

wnters. Its obsolete character is recognized to the fullest 
exteLt in the Dattakamlmamsa (II. 64—68). If, therefore, 
Nandapandita makes use of this obsolete custom in order 
to justify his own opinions in regard to a different practice, 
it is no better than if in modern Europe a judge would 
try to settle a question regarding the offspring of an illicit 
connection by a reference to the jusprimce noctis. I f

1 See the author’s note to his translation of the Vishnu-smriti, 61-62. 
Nandapandita’s opinion regarding the eligibility of all members of 
the Brahman caste to be appointed, which appeared to be the views of 
Vijnane$vara, is grounded on the text of Vishnu (XV. 3) and on an 
analogous text of Gautama (XVIII. 6).

2 Ibid. 482—83.
8 The following rules are laid down in the VaijayantI:—(1) Ason may 

be given in adoption by both parents, or by the mother alone with the 
consent of the father. Thus according to Vasishtha XV. 1-2, 5 ; Vishnu 
XV. 19 ; Manu IX. 168. The text of Manu directs either that the son 
shall be given in distress only or to one who has no son himself. 
(2) No one can adopt whd has a son living—Manu, ibid. (3) No only 
sou shall be given in adoption (Vas. XV. 3, 4) ; nor an eldest son, under
the text of Caunaka fqrrr I (4) The two last rules do not apply
to ^frr°toer’s son;—Vishnu XV. 42. (6) For the rites in an adoption, 
Vasishtha XV. 6 is quoted. (7) A brother’s son is the most eligible person 
to be adopted— Vasishtha XV. 7, 8. (9) The*rite of giving a son is 
“ identical with the rite to be performed in making a Putrika, as described 
by Jabali.” It may be observed that the prohibition to give an eldest son 
in adoption does not occur in the Dattakamlmamsa, though it is found in 
many other treatises. In the Mitakshara, Sarasvativilasa, etS, xt is rested 
on a text of Manu (IX. 1(76), in other works on the anonymous text
•T $(£  <^TVf |
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Nandapandita’s theory had been more than a speculative Lecture 
development, it must have found entrance into all the VI1- 
principal treatises on adoption. Instead of this, it is only 
in a few other wofks of recent date— viz., in the Dattaka- 
lcaumudi, Dattakadidhlti, Dattakanirnaya, Samskarakaustu- 
blia— that a doctrine of this kind is noticed at a ll; and 
the authors of these works even confine themselves to 
general remarks about forbidden relationship and persons 
unfit to be considered as sons.

The so-called Dvyamushyayana Adoption, by which*Dvyamu- 
the adopted son retains at the same time his status in his sbyayana 
natural family, affords another instance of the way i n Adoptlon* I 
which the obsolete custom of Niyoga was introduced into 
the Law of Adoption by the later Jurists. It has been its origin, 
pointed out before that the earliest texts, in which the 
position and rights of the Dvyamushyayana, or son of two 
fathers, are considered, related to tlie case of the Niyoga 
alone. The. various doctrines of the Smriti-writers on this 
subject, which were repeated and developed in the Commen
taries, appear to have furnished the principal basis of those 
lengthy disquisitions on the result of an adoption in this 
form, which are to #e found in the Treatises on Adoption 
both of the Northern and Southern Schools. In particular, 
it had been a point of contention very early, whether a 
Kshetraja son becomes a Dvyamushyayana, wherever his 
natural father has no other son living, or merely in conse
quence of an express stipulation. The same question was 
raised accordingly in the case of 3/1 adopted son. Thus it 
is declared in the Dattakachandrika (II. 37 -38). and 
Mayukha (IY . 4. 28— 35), that in order to constitute a time 
Dvyamushyayana, a stipulation is required at the time of 
adoption to the effect that the boy shall belong to both 
fathers. The same opinion is expressed in such an early 
work as Medhatithi’s Commentary on Majnu.1 The Vivada- 
tandava, on the other . hand, contains an important 
passage in which a stipulation of this kind is declared an 
absurdity. The adopted son, says Kamalakara, inherits 
to his naturalYauner without any previous stipulation, in 
case he is his only son.2 Thgit stipulations of this sort 
were practically unknown in Southern India at all events 

* results from a statement quoted in the Mayukha.3 “ There

1 1. on IX. 142. ( For Sanskrit, fee Appendix.')
2 ( For Sanskrit, see Appendix.)
1 IV. 5, 28 ; Mandlik, 61. * ®
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Lecture is no rite prescribed for an agreement to the effect that the 
V I I .  Son shall belong to both fathers/' I  have been informed 

by Pandit Dundiraj of Benares, that in the N . W . Pro- 
f vinces also adoptions of the Dvyamushyayana type are 
i very common now-a-days, though express stipulations to 
1 that effect are as unknown as the term Dvyamushyayana.

Conclusion. The result of this brief review of some of the principal 
doctrines of the Indian Law of Adoption may be summed . 
up in a single sentence : It is simply a misfortune that so
much authority should have been attributed in*the Courts 
all over India to such a treatise as Nandapandita’s Mlmam- 
sa which abounds more in fanciful distinctions than per
haps any other work on adoption, and it is high time that 
the numerous other Treatises on Adoption should be 
thoroughly examined and given their due weight. Even 
hitherto, in spite of the pressure exercised by the authority 
of Nandapandita, the prevailing tendency of decisions has 
beeli in favor of divesting adoption of arbitrary restric
tions^ which have no foundation in equity and justice.
The history of adoption fti some of those European coun
tries where adoption has been sanctioned by Legislation 
offers a parallel to this.

■■i

t

166 THE LAW OF ADOPTION, HISTORICALLY CONSIDERED.



LECTURE VIII.
UNOBSTRUCTED INHERITANCE.t

— — J

The right of representation — The principle of spiritual efficacy proved to be 
erroneous— 1. Female and maternal ancestors — 2. Operation of the Eight 
of Primogeniture on Craddhas — 3. Cr'addhas addressed to remote ancestors —
4. Son and grandson — 5. Introduction of females into the order of heirs —
6. Sapinda derived from Pinda, a body — 7. Propinquity the test of succes
sion— 8. Persistency of this doctrine in the Mirakshara School — 9. Y i^
■yeyvara and other writers of this Sehool— 10. The Dayabhaga doctrine —
11. Germs of the Dayabhaga system in earlier writings — 12. Influence of 
the Bengal system on the other Schools — Division of the Law of Inheritance
— Unborn descendants — Primogeniture— Abolition of the Kiglit of Pri
mogeniture — How to settle the order of seniority between sons of different 
wives — Intermarriage prohibited •—Bights of the offspring of mix^l mar
riages— Subsidiary sons — Primogeniture among subsidiary sons — Com
petition between subsidiary and legitimate sons—•. The modern law — Share 
of the adopted son where a legitimate son is afterwards born — After-born 
sons in the case of the Dvyamushyayana — Eight of representation — 
Illegitimate sons of Cudras — Medhatithi’s opinion— I. Meaning of Dasf —
A permanent concubine — 2. Meaning of the term 1 half-a-share * — 3, Com
petition of illegitimate sons with daughter’s sons, etc. — Course to be adopted
— Descendants of an emigrant heir — Conclusion.

T h e  Indian Law of Inheritance, with all its singulari- The right 
ties and shortcomings,' possesses one highly commendable gentadon. 
feature which entitles it to. on§ of the first ranks among 
ail the divers systems of inheritance of the ancient world.
I mean the thorough development which has been accorded 
to the principle of representation in India. Among sons 
of,different fathers, say Vishnu (X V II . 23) and Yajna- 
valkya (II. 120), the adjustment of the shares shall he 
made according to the fathers. This is precisely the prin
ciple which has passed from Roman Law into the legal sys
tems -of Modern Europe, that inherited property, as a rule,

, shall be di^ibu|ed per stirpes, and not per capita. In 
India, the exceptions to the right of representation—«such 
as, e.g., the exclusion of the more remote descendants, begin- 
ning with the fourth in descent, and the rule that where a 
divided householder has nephews only, the adjustment of 
the shares shall be per capita— are comparatively few and
unimportant. Representation takes place even in the dis-

» •
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Lecture tribution of inherited property between the sons and

VIII. grandsons of one man, and what is more, the sons of one 
excluded from inheritance on account of physical or moral 
defects or civil incapacities succeed to his share and re
present him just as if he were dead. The legal systems 
of some of the most highly civilized nations of Europe 
have taken centuries to arrive at the simple and equitable 
rules devised by* the Indian Lawgivers of old. The ancient 
Teutonic Laws do not know the right of representation at 

* all, and it was not till after a long struggle, observable in 
the co'&tumes of Germany and Northern France, that the 
Law of Representation began to gain ground with regard 
to the heirs of a deceased owner.1

Theprin- The right of representation has originated in the patri- 
B̂ rUuS archal family system, and it is that system which really 
efficacy lies at the bottom both of the Roman and of the Indian 

Law of Inheritance.^ N o doubt the Indian rules on in
heritance are closely connected with the rules relating to 
the offering of funeral oblations as well. This is a com
mon characteristic of all early systems of inheritance. 
But the theory that a spiritual bargain regarding the 
oblation of the customary offerings to the deceased by the 
taker of the inheritance is the real basis of the whole 

proved to Indian Law of Inheritance, is a m istake' which has arisen 
be errone- in the early period of the Administration of Hindu Law  

from a too exclusive study of the writers of the Bengal 
School, and from certain terms often recurring in Cole- 
brooke’s translations of Jndian law-books, notably from the 
term “ connected by funefal oblations/” the English equi
valent chosen by Colebrooke for the well-known Sanskrit 
term * Sapinda/ This theory has now been given up so 
far that a difference of doctrine in this respect between 
the Bengal writers and those of the other schools has been 
recognized. But ,it is necessary to go further than this.
As the question regarding the relation of the Law of 
Inheritance to the rules regarding the customary Ctaddhas 
is of particular importance for a right understanding of 
the entire histoiy of the Indian Law of Inheritance, a 
brief review of the main points of difference, which have

1 In regard to a living man, th^ vdiole period o f t9e mfSldle ages 
adhered to tne principle 'Virmvlla re/jncxentatin est. See Professor 
Kohler, in the KHtische Vie rtelga In ‘&c hi -ift for 1880.
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existed between both sets of rules from the first, or have Lkctuiie 
sprung up successively, will not be deemed out of place. %

1. The wives of ancestors and the maternal ancestors ,
receive yraddnas irom persons who seldom or never inherit maternal 
from them. Tlius it is stated in such old works as the ancc8torB- 
A^valayana and Kathaka1, Grihyasutras, that at the invo
cation of the three immediate ancestors (Sapindas) their 
respective wives shall receive a separate ball of rice each.
Y et the persons whose duty it was to offer these Qraddbas 

. would not have inherited anything from their respective 
mothers, grandmothers and great-grandmothers, because in 
the Sutra period women were not considered capable 
of holding any property excepting perhaps their Strldhana, 
which, after their death, would pass in the female line only 
in those times. The maternal grandfather, and his father 
and grandfather, aje another group #of persons entitled 
to the receipt of Craddha oblations in every case* though 
their descendants in the female line can never inherit 
from them, urdess descendants in the male line should be 
wanting. The obligation to offer Craddhas to the maternal 
grandfather and to his two immediate ancestors, is specially 
mentioned in the Vishnu and Yajnavalkya Smritis, and 
in a text ascribed to Pulastya.

2. Among several brothers, the eldest only offers the Operntim, 
Craddhas, but all brothers have an equal rio-ht of succes- of theRî ht 
sion. It is true that a Right of Primogeniture has formerly ^ru™e°on 
existed in the Law of Inheritance as w ell: but it has been Craddhas. 
abolished in the Law of Succession while it was maintained
in the Law of Craddhas.

3. The ordinary Craddha offerings are addressed to the Craddhas 
three ancestors, and the inheritance devolves, in the first "Massed 
place, on the three descendants of one deceased. It is to IncesTora! 
these three generations in the ascending and descending
lines that the name of Sapindas, or persons connected by the 
funeral ball, was originally restricted. Thus Baudhayana 
says (I. 5 ,1 1 ,9 ) :  The great-grandfather, the grandfather, 
the father, oneself, the uterine brothers, the son by a wife of 
equal caste, tne grandson, (and) the great-grandson,— these 
they call Sapindas, but not the (great-grandson’s) son.
The obligation to offer three balls of rice at a Craddha, one

1 The passage from the latter work hae bean printed in the author’s 
paper on the Vishnu-srariti and Kafhaka Gj'ihyasutras,—Transact. It. Bav.
Acad, o f IjScieijpe, 1879. •
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Lecture to each ancestor, is clearly stated in the Crauta and Grihya- 
Vllf. Sutras. However, there exists a difference of opinion as 

to whether all these ancestors, in -order to be entitled to 
the receipt of Craddhas, must have departed life or not. 
Both opinions found adherents, but it appears that the 
doctrine which made the decease of an ancestor the neces
sary condition of any worship being shown to him 
became victorious in course of time. Now the consequence 
of this doctrine would have been to increase the number 

■' of ancestors to whom Craddhas might be due by substi- . 
tutino-, e.g., for a grandfather who was still alive, his 
deceased grandfather,— i.e.9 the • great-great-grandfather of 
prcepositus, and so on. Such rules as these may be actually 
found in the Manu and Vishnu Smritis. Thus it is stated 
by Vishnu (L X X V . 2, 4) that one whose father and grand
father are alive must offer Craddhas to those persons to 
whom his grandfather offers his Graddhas, %.e.3 to his own 
third, fourth, and fifth ancestors. '‘ One whose father is dead, 
butJwhose grandfather is alive, must offer Craddhas to his 
father and to the t\v% ancestors coming before -his * grand
father, and so on. These rules make the Craddha extend 
eventually to the fourth and fifth generations, whereas 
the order of heirs invariably stops and turns back at the
third male in descent* .

Son and 4- Though the vested right to inherit is extended to 
grandson, the fourth generation by such an early writer as Baudha- 

yana, there are several traces of a narrower view by  
which this right was restricted to the son and grandson, 
and it is in one of the most recent metrical Smritis 
only —viz. Devala’s,— that the great-grandsons right is 
as distinctly recognized as it is by Baudhayana. Katya- 
yana lays down the same trule in the case of undivided 
estates only.1 Several well-known versus memoriales 
regarding the religious merit gained by the biith of a 
son, grandson or great-grandson, have no special reference • 
to inheritance, though they are quoted in the Dayabhaga 
Sections of .the Manu, Vishnu,'Vasishtha, Cankhalikhita 
and other Smritis.2 Under these circumstances it is no 
matter of surprise that two such recent works as the

1 In the Mayukha (IV. 4, 23) an<f Vivadatandava (M S.; both the texts 
of Devala and Katyayana are referred to reunited coparceners only. 
This, however, is a forbed interpretation.

2 Manu IX. 137 ; Vishnu XV. 46 ; Vasishtha X V II. 5, Scc. *
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Mitaksliara and Madanaparijata refer to the right of the Lectuuk 
son and grandson alone.1 These writers might be supposed v m - 
to have omitted the great-grandson for brevity’s sake, but 
in the Law of Debt also, the liability to pay debts contracted 
by an ancestor stops with the grandson. There is every 
reason to suppose that, in the Law of Inheritance also, the 
exclusion of the great-grandson from the narrower com
munity of heirs by Vijnane^vara and Vi<fve9vara is inten
tional, and not accidental.  ̂ ;

5. The recognition of the capacity to inherit in females, 
especially the introduction of the widow into the order of fem.iies 
heirs, must have destroyed effectually that close connection iû  tbo® 
between inheritance and funeral oblations which had caused j,ejr8. 
the nearest male heirs to be designed, in an earlier period,
by terms taken from the community of funeral oblations.
Besides, the denomination of Sapindas, from embracing 
originally three immediate ancestors, three immediate des
cendants and 'proepositus, had early been extended by 
makincr the traditional seven Sapindas to reach as far«as 
the seventh generation both in descent* and ascent. Thus 
the real import of the term Sapinda came to be forgotten, 
and we find that

6. Viinanecvara and other authors derive Sapinda from Sapinda 
Pinda, ‘ body, ’ and take it to mean those who have parti-
cles of one body in common. This of course is a thoroughly ‘ a body.’ 
artificial etymology, which is, however, characteristic as 
showing that, in the times of Vijnaneijvara, the origin of 
the Institution of Sapindas in the Law of Craddhas was no 
longer recognized even by the learned.^

Vishnu (X V . 40) says: He who inherits the wealth Propin- 
presents the funeral oblation (to the deceased). Statements ^ . tJo£ 
of this’ kind, which are rather common both in the Smritis succession, 
and in the later juridical literature of India, might occur 
and do occur in Roman and Greek, jfi^t as well as in Sans
krit literature. It  is ordained by religion, says Cicero, 
that the family estate and the family worship shall never 
be separate, ar^ that the care of the sacrifices shall always 
devolve on him who takes the inheritance. Isalus, the 
well - known Athenian pleader, say s: Please to consider

1 West & Biihler, 67-68. The Madanaparijata introduces the well-
known text o f Yajnavalkya on the order of heirs as follows : Ihe
order o f heirs to a divided man, who has departed for heaven without 
leaving sons ov grandsons, will be stated next.

2 E. de Coulanges, La citd antique, p. 76.

| \ o
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Lecture well, judges, and to decide whether myself or my adver- 
sary is to inherit the estate of Philoktemon and to offer 
the funeral oblations on his tomb.1 Among an essentially 
religious people like the Hindus, a confusion of thought in 
regard to the original relation between the obligation to 
offer Craddhas and the right to succeed might- spring up 
more easily than elsewhere. The person who, after the 
death of a kinsman, came forward to perform the Craddhas 

b for him, and was allowed to do so by common consent, 
might claim the deceased man's property afterwards by 
virtue of this fact. In the language of some Smriti-writers, 
he might offer the Pinda and (then) take the property. 
But although the competence to offer the funeral oblations 
might thus be popularly considered as a test of the right 
of succession in ordinary cases, the facts adduced above 
show that it never was a reliable test in cases of difficulty. 
When, therefore, the scientific study of law had been estab
lished, it was at once declared in the Mitakshara that 
propinquity is the only real test of the right of succession. 

Persist- 8. An interesting passage of Balambhatta's or Lakshml- 
encv of the devi’s Commentary on the Mitakshara contains two succes- 
doctr*iie.ara sive ^ ,ŝ 9 ° f  relatives, the first representing the order of 

heirs, and the second the order of those on whom it is 
incumbent to offer the Craddhas to their deceased kinsmen. 
Both enumerations differ as strongly as possible ; the wife, 
for example, coming in immediately after the subsidiary 
sons in the first list, but not till after the brother, father 
and daughters son in«thesecond list. Balambhatta argues 
in very strong terms against the notion that the right to in- 
herit and the duty to offer the obsequies go together, and 
show that it is not the competence to offer Craddhas, but 
the propinquity to the deceased, which creates the title to 
succeed to his property.2 It is true that, according to other 
works of the Mitakshara School, e. g., in the Dharmasindhu 
of Kafjlnatha, the order of heirs agrees more closely with the 
order of persons competent to offer Craddhas than it does 
according to Balambhatta. However, the Dharmasindhu,3 * * * *

1 F. de Coulanges. La cite antique, p. 76.
2 A perfectly literal rendering" o f tliis whole passage may be found in

Rajkumar Sarvadhikari’s Lectures, pp. 484-485, who gives it without a
comment, though it is diametrically opposed to his*>wn theory o f the
competence to offer Craddhas as beii’ g  a certain test o f a preferential
right o f succession.

* See ibid. pp. lOG'—llo .
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in enumerating the persons competent to perform Orad- Lrctuuk 
dhas, introduces the son’s widow, the sister, and the sisters 
son after the fating, which is entirely opposed both to the 
letter and spirit oi the Mitakshara Law of Inheritance.

9. Other writers of the Mitakshara School, though they Vî ve?- 
do not go into detail so much as Balambhatta and Ka§i- ™j[a and 
natha, who are ,among the most recent writers of this writers of 
school, insist very strongly on the correctness of the general ^hak- 
principles enunciated in the Mitakshara. Thus the earliest school. 
Commentator of the Mitakshara— Vi<jve9vara— has refuted,
in the Introduction to the Second Stabaka of the Madana- 
parijata, the derivation of Sapinda from Pinda, “ funeral 
ball.” He 1 ms also endeavoured to show that it is impos
sible to found a consistent theory of succession on the 
community of funeral oblations.1 The Mitakshara doctrine 
is likewise upheld by Nilakantha (S^mskaramayukha), 
Kamalakara (Nirnayasindhu),' Anantadeva (Samskara- 
kaustubha), Vachaspatimicjra, Culapani and other eminent 
authorities.2 o

1 0 . f  The doctrine that the order of succession is deter- D&yabhaga 
mined by the greater or less amount of the spiritual daofc" ue* 
benefits conferred on the deceased proprietor has been first 
worked out by Jimutavahana, and has since become an 
established doctrine in the Bengal School, but not outside
of it. Even in the Bengal School, however, this principle 
has hardly been developed with sufficient .clearness and 
precision to admit of establishing, by virtue of it, the claim 
of any heir not expressly named in the Bengal Treatises 
on Inheritance. Probably the Bengai lawyers have not 
introduced the principle of spiritual efficacy for its own 
sake, but merely in order to support by it the claims of a 
certain number of cognates to the inheritance, in accord
ance with the established practice of their own time and 
country. The definition of inheritance in the Dayabhaga, 
though differing from the Mitakshara, contains no reference 
to funeral oblations and the benefits conferred by them, 
and inheritance 4s treated in this school, as in-the other 
schools, as a part of the more comprehensive subject of 
partition of common property.

11. The elements of the Dayabhaga doctrine are, no Germs of
doubt, very old, and may have been derived by Jimuta- the Dava- 
_________________ ____________ _____ _____________________________________ bbagasya-

1 See Rajkumar Sarvadhikari’s Lectures, pp. 609—611,
2 'Ibid. 611—614, 619—624. *

* o
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L r o t u r k  vahana, in this ca#e as in other cases, from Apararka’s or 
VTI1- some other old Commentary of the Yajnavalkya or Manu 

tem in ear- Smritis. Apararka, as will, be seen in the next Lecture, 
Her writ- regulates the order of precedence among the agnates accord

ing to the number of ancestors to whom both the deceased 
and the claimant have to offer funeral oblations. This is 
a development of the old theory of Sapindaship as includ
ing those connected by the community of oblations,— viz., 
primarily four males in descent and.ascent, and tihen the 
three next ancestors and descendants. This theory, which 
had been enunciated by Manu, was persistently maintained 
by his Commentators from Medhatithi downards. Another 
predecessor of Jimutavahana— Devannabhatta— in the 
Smritichandrika (Sanskarakanda) equally derives Sapinda 
from Pinda, “ funeral ball,” and establishes two divisions of  
Sapindaship, e'acli including three degrees, under a well- 
known verse from the Matsya-purana. But none of those 
writers, who have put forth the principle of spiritual efficacy 
before the times of Jimutavahana, has made use of it for 
the purpose of introducing the cognates as heirs between * 
the agnates. Nor, it appears, was that strict distinction 
between the three first Sapindas and the three last deno
minated Sakulyas, and the establishment of different kinds 
of Sapindaship, for impurity caused by death and for 
marriage purposes on the one hand, and for succession 
on the other hand, in vogue before the composition of the 
Dayabhaga.

the jS itra°/ 12. Bengal system, carefully worked out as it is,
system on did not fail to exercise a certain influence on the opinions 
scud;-61 0Idler Schools of Law. This influence seems to

exhibit itself, e. g., in the doctrine of Nandapandita and 
others that there are two kinds of Sapindaship, one rest
ing on consanguinity, and the other on community of 
funeral oblations. The Ylramitrodaya, while attacking the 
principal points o.f Jlmutavahana’s theory, recognizes some 
subordinate portions of it, as will be seen in the next Lec
ture. The principal feature of the Bengal system, how-, 
ever, I mean the insertion of the cognates, has never 
received the assent of any writer of the Mitakshara School.
It is true that nearly all the later writers of this School 
have extended the vested right to inheritffiefore the widow, 
etc., to the fourth generation. But this deviation from the 
Mitakshara doctrine had been forestalled in such an early 
work as the Commentary of Apararka, and though it may
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be partly due to the importance attributed to the perform- Lecture 
ance of Craddhas, it may be sufficiently accounted for as V11L 
a simple consequence of the Indian family system, the 
custom of early marriages rendering it far from uncommon 
in India that a man at the time of his death should have 
great-grandsons living.

Apart from the regard paid to Craddhas, and the compe- Civil death, 
tence to offer them, the religious tendency of the Indian 
mind has manifested itself very clearly in two other Insti
tutions relative to inheritance. I mean the rule that an J 
estate escheats not only on the natural death of its owner, 
but also on his expulsion from caste, or on his entrance 
into a religious order. A ll heavy offences in India are not 
visited with secular punishment alone, but they entail 
expulsion from caste, and one formally expelled from caste 
by the ceremopy of Ghattasphota, “ the smashing of the 
pot,” is divested of his entire property, which passes to his 
next-of-kin or coparceners. In most cases, indeed, degra
dation may be averted by performing the penance pres
cribed, and by the Act of the year 50 the civil conse
quences of degradation have been entirely removed. The 
legal consequences of entrance into a religious • order 
have also been restricted considerably by the Courts. .
It may be noticed in connection with what has been 
said before about succession, that, in all cases of civil 
death, the right to inherit is quite independent of any 
obligation to offer funeral oblations. Craddhas could 
hardly have been performed till after the natural death of 
the persons concerned, and outcasts in the Sinriti period 
did not even receive Craddhas after their natural death.1

From these general remarks I will now pass to the T1,e f,iree 
details of the Law of Inheritance, which, according to the £awof in- 
sex of the deceased proprietor, m a y  be divided into two heritance. 
main parts— succession to males and succession to females.
The radical difference in the principles of succession to 
males and to females did not remain unnoticed by the 
Jurists of India, and each Digest contains a special 
Chajue. on the Law of Succession to Female Property. But 
the main di vision of the Law of Inheritance in the Mitak- 
shara, and those works which follow it, is into unobstructed

1 Vishnu (XXII. 57) ordains that, on the d^ath-day o f an outcast, a 
female slave shall upset a pot o f water with her feet. This rule appears 
to have been framed on the analogy of the ceremony of Ghattasphota.
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Lecture inheritance (Apratibandadhaya) and obstructed inherit- 
v n i- ance (Sapratibhandadaya). Unobstructed inheritance, ac

cording to the now prevailing doctrine, exists in case of 
sons, grandsons and great-grandsons, who are heirs pre
sumptive from the moment of their birth. Obstructed 
inheritance exists in the case of all the more remote 
heirs, as being heirs-at-law only, and liable to be cut 
out at any moment by the interposition of a nearer 
relative. This division of the Law of Inheritance is not 
referred to by the writers of the Bengal and Mithila 
Schools, and it has been discarded in the English manuals, 
but it may be conveniently retained in a historical sketch 
of the Indian Law of Succession to Males. An exposition 
of its general principles has -been given before. Unob
structed succession will form the subject of the remainder 
of the present Lecture.

Unborn It should be added to tvhat has been said, that a son, 
{tescend-*. grandson or great-grandson, who is en ventre sa mire at 

the time of death of the owner,-has the same right as one 
actually born. This principle is enounced, in one of the 
Smriti fragments, and has been universally adopted by the 
later Jurists.

Primogeni- Primogeniture in India, as in many other countries, occurs ~ 
ture. in noble and princely families only in the present day. 

The privileges accorded to the eldest son in an undivided 
family have been discussed in a former Lecture. Equally 
interesting survivals of the Law of Primogeniture*may be 
traced in those various systems of unequal distribution of 
the family property according to the order of seniority 
which are proposed in the earlier Smritis1 and are traceable 
to the Veda.2 The importance attached to this subject 
in the Code of Manu appears from the copious discussion 
devoted to it at the commencement of the Chapter on Inhe
ritance, in which even the order of precedence among twins 
has not been forgotten. But the most archaic mode of 
unequal distribution | is that described in some of the 
Dharmasutras. Thus it is ordained by Baudhayana, that 
the additional share of the eldest son shall consist of a 
cow, a horse, a goat and a sheep respectively, according as 
he belongs to the Brahman, Kshatriya, Vai9ya or Cudra

1 Baudhayana II. 2, 3 / 3—9 ; Vasishtha XVII. 42—45; Gautama 
X X V III. 5— 1*3 ; Vishnu X V III, 37; Narada X III. 13 ; Apastamba II.
6,13, 13. 2 Taitfcirlya Samhita II. 5, 2, 7.
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castes. Vasishtha states that the eldest shall take a double Lkcturb 
share and a tithe of the kine and horses ; that the youngest VIII« 
shall take the goats, the sheep and the house; and that block 
non,the uteusils and the furniture shall belong to the middle
most. Analogous regulations may be found in the Dharma- 
sutras attributed vto Gautama. It seems clear that these 
rules, which savour of the pastoral and agricultural habits of 
aprimitive people, belong to an older order of ideas than those 
modes of division by which the amount of each share or0 
additional share is fixed arithmetically. Such modes of divi
sion are mentioned optionally with the other modes quoted 
before in the Dharmasutras of Baudhayana, Gautama and 
Vasishtha, but the most characteristic rule of this kind occurs 
in the Code of Manu (IX . 112) to the effect that the additional 
share of the eldest shall consist of a twentieth part of the 
inheritance, together with the best of 1̂1 the chattels, that 
the youngest shall similarly receive an eightieth part, and 
that those between these two shall receive a fortieth part 
as their additional share. The infinitesimal value of4 the 
eightieth part of an estate and the difficulty to define its 
exact amount is obvious. There are several other inodes of 
division still besides those hitherto mentioned, such as that 

* the eldest shall take the best of all kinds of wealth, as well 
as that which is the best in its own kind and the best of 
every ten head of cattle; that the eldest shall receive the 
Ifcrjrat, and the youngest the smallest, share, the remainder 
berng equally divided among the other brothers, etc.

This great variety is undoubtedly due to diversity of Abolition 
local and family usage, and shows* how deeply the idea of p®j^hfc 
Primogeniture and of the privileges due to senior brothers genitinT 
had taken root in the Hindu mind. Nevertheless, it was 
diametrically opposed to another principle of the Indian 
Law,— viz., that all coparceners have an equal interest in the 
common property, and that even the right of the father 
and of the sons to ancestral property is perfectly equal. It  
is not surprising, therefore, to find that such an early author 
as Apastainba has entered into an elaborate defence of the 
equal right of all virtuous sons to the inheritance, though 
he acknowledges the existence of local customs by which 
either the gold or black cattle or black produce of the 
earth, i. e., block grain or iron, is the shareof the eldest. The 

. fragments of Harita’s Dharmasutra contain two conflicting 
statements. According to the one, the shares in a partition 
after the fathers death shall be equal; according to the
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Lecture other, the younger sons shall leave to the eldest the house- 
v m . hold deities and the family mansion, and build houses of 

their own. Brihaspati, while stating in one place that the 
.first by birth, by science and by good qualities, shall obtain 
a double share, recognizes in another place the existence of 
two modes of division, one equal and the other unequal. 
Yajnavalkya(II. 117), lia n a s  and Paithinasi ordain empha
tically that the partition of the paitemal estate among 

9 brothers shall be in equal shares, and in two Smriti or 
Purana texts* the partition, with deductions, is reckoned 
among the things prohibited in the present (Kali) ‘ age ol 
sin/ This has become the established doctrine in all the 
schools, and the statements of the leading authorities show 
that their teaching on this head corresponded to the popu
lar feeling of their own epoch and to the opinion of the 
very earliest Commentators, such as Dh are <j vara (Bhojaraja) 
and Vi^varupa.1

How to set- As polygamy is permitted by the Indian Law, and as the 
tie the order married wife ranks before those married later, the
between question might arise whether the eldest son by birth was 
diffVnt eiW  *n evel7  case the privileges of Primogeniture, or 
wives. whether a younger son, by the wife first married, might 

come to be preferred to an elder son by a junior wife. 
This question is apt to arise even now in the case of an 
impartible Raj or Zemindary, and although the decision in 
a case of this kind will be given in accordance with family 
usages rather than with the written Law of the Sjnritis, it is 
interesting to note the attitude taken by the latter in 
regard to this problem.2 Gautama proposes three different 
solutions of i t : either the additional share of the eldest 
son shall consist of one bull only in case he was begotten 
on a junior wife, and of sixteen bulls in case he is the son 
of the first w ife ; or he shall share the estate equally with 
his younger brothers born of the first wife in the former 
case ; or the eldest son of each mother shall receive as his 
additional share a certain definite part of the property 
descending to himself and his uterine brothers. Manu has 
discussed the same question, and, as far as his meaning can 
be made out, he proposes two answers to i t : either the son 
of the first married wife, though younger, shall get an 
excellent bull as his additional share; or the Right of Pri
mogeniture shall follow the date of birt]j alone, just as in

1 See Smritichanflrika III. 16—24. 2 See Mayne, § 462.

• •
#
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the case of twins, the first-born is considered as the elder of Lecture 
the two. The latter view, say the Commentators Medhati- vm . 
thi and Ragl^avananda, represents Manu’s own opinion.1

The rigli t of intermarriage between different castes belongs, intermar- 
like the Law of Primogeniture, to the things prohibited in ™?e i)ro“ 
the present age of the world, and though this part of the ted* 
law is treated more or less copiously in most Digests, e. g., 
in the Mitakshara, Vlramitrodaya, Mayukha, Madhaviya 
and Dayabhaga, without referring to "its obsolete char-3 
acter, it is clear that the authors of these works in tak
ing this course had completeness for their only object.2

Kamalakara, in the Vivadatandava, says, that he “ does 
not think it necessary to discuss the rules of partition 
between sons sprung from mothers of unequal caste, because 
the marriage with such women is prohibited in the present 

by a text of the Aditya-Purana. Analogous statements 
might be collected from several other works.

The earlier Smritis generally take a more liberal vie^v of Rights 
the legitimacy of mixed marriages, but they differ as to °|Lthe. 
the legality of marriages contracted by members of the mixPedng ° 
three higher castes with a member of the Cudra caste, marriages. 
Accordingly, the proportionate shares of the inheritance of 
sons of a Brahman father born of women of the four castes 
are ordinarily stated to stand to one another in the relation 
of 4 : 3 : 2 : l . 8 Vasishjjha, however (X V II. 47— 50), who 
does not give his sanction to marriage unions with a Cudra 
woman, makes the proportion to# be 3 : 2 :  1. Vishnu 
(XV III. 1— 40) has worked out the former principle with 
great care, taking into consideration the case that the father 
should be of another than the Brahman caste, or that there 
should be several sons or none of one particular caste, and 
so on. Manu (IX . 149— 151) mentions another mode of 
division also, which is specially favourable the son of the 
Brahman wife, who is to obtain by it a servant, a bull, a 
horse or carriage, ornaments and the family mansion, and

1 Dr.-M ayr(lnd. Erbrecht, 53-54) thinks that the two rules (M. IX. 123 
and 125) do n^t mtradict one another, as Purvaja in 123 may denote the 
eldest son of all sons, and tadunanam the eldest son o f each wife. This
interpretation is supported by one MS. which reads y k v k v f :  the
eldest son of all. But all the other MSS. read Narayana tries to
remove the contradiction between 123 and 125e by referring the latter 
rule to questions of etiquette only, such as formal salutations* Kulluka 
brings in the difference between virtuous and vicious sons.

2 Spe Burn ejl. In trod. to Dayavibh.. p. xiv.
3 Maqu IX. 162-153; Baudh. II. 2, 3,10 ; Yajn., II. 126 ; Nar. XIII. 14.
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Lkctuue three shares of the remaining property ; whereas the son of 
VI11* the Kshatriya wife gets only two shares, etc. Gautama 

mentions a mode of division which is propitious to the 
interests of the sons of Kshatriya and Vai<jya wives.1 The 
son of a Cudra wife, on the other hand, is viewed with 
special dislike even by those authors who admit his legiti
macy, and should he even be an only son, he is never allowed 
to take the whole property left by his father. Thus it 

*-is ordained by Vishnu, that an only son born of a Cudra 
wife shall only take half of the inheritance, the other half 
descending in the same manner as the property of one 
deceased without male issue. Manu, while giving in one 
place the before-mentioned rules for partition of an estate 
between the son of a Cudra woman and the sons of women 
of other castes, says in another place (IX . 154-155) that a 
father shall never give more than a tenth to a son boru of 
a Cudra wife, and thatsuchasonhasnovestedright to inherit 
and shall keep as much only as has been given him by his 
father. In a third place (IX . 160), Manu mentions the son of 
a Cudra woman as the last of the six inferior sorts of sons 
who are never to be considered as heirs.2 These conflicting 
statements represent the different stages by which the 
rigid caste-system of the present day has developed itself. 
Baudhayana also, though treating in one place of the dis
tribution of the inheritance among sons of women of all 
the four castes, mentions the son oi a Cudra wife or con- 
cubine as the last of the inferior sons, who shall be members 
of the family only, and not heirs (II. 2, 3, 29, 32). Gautama 
(X X V III . 39) denies the son of a Qudra woman any right 
save a claim to maintenance; and similar statements may 
be collected from most other Smritis, especially from the 
Smriti fragments. A s for sons begotten on women of 
higher castes by men of lower castes, it is stated in such 
early works as the Dharmasutras of Vishnu (X V . 37— 39) 
and Gautama (X X V III . 45) thafc they can claim nothing 
but a maintenance, and the same rule is given by K aty- 
ayana. And Apastamba (II. 7, 13; 1— 5), far more strict 
than his brethren as usual, does not recognize the right 
of any son except those who have sprung from parents of

1 Gaut. X X V III. 35—38. <Sefe also Baudh. II. 2. 3, 12.
2 The Commentators have endeavoured in vain to remove these contra

dictions by referring to the difference in point o f dignity between the 
son o f a Cudra wife and a •Cudra concubine, virtuous and a vicious 
son, etc.
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equal caste, which shows how early the opposition to mixed Lecture 
marriages must have begun. VIII.

From the Law of Primogeniture and the rules of parti- Subsidiary 
tion between sons by women of various castes, I pass to a 80I,sJ* 
third topic of the Law of Inheritance, which is likewise in 
a great measure obsolete, though some parts of it have 
remained it? force in the present day. The divers subsi
diary sons have been discussed before in connection with 
the subject of adoption, and it has been pointed out that 
all of them are obsolete now excepting sens adopted in 
the Dattaka or Kritrima forms alone. The rights of the 
Paunarbhava, “ son of a twice-married woman, have been 
restored quite recently by the English Legislation. Some 
minor points connected with the substitution of sons 
according to the ancient law remain for discussion.

First as to the operation of the Law of Primogeniture on Primogeni- 
the rights of the subsidiary sons.1 #The general rule is 
this, that the Law of Primogeniture can only apply between sons, 
sons of one and the same class. Thus the eldest of several 
■Kshetraja sons may claim an additional share, but a single 
Kshetraja son shares equally with his begetter, who happens 
to be his fathers younger brother; and a Putrika shares 
equally with a legitimate son born after her appointment.
To the sons of a Cudra, however, the right of seniority 
shall never be applied; they shall divide the paternal 
estate equally, should there even be a hundred 'of them.1

That a legitimate son is superior in rank to all subsi- Competi- 
diary sons follows from the nature of the case and from 
the definition of a legitimate son as given by Manu and subsidiary 
others.2 But what has to be done in cases of competition a,,(1 les,tl-_ . . . i tt* i r  hxrri mstesoiis.between a legitimate son and a substitute $ Vishnu (a .V.
30) says, that the legitimate son shall support the other 
sons. Vasislitha (X V . 9) refers to the case of the adopted

____________________________________i i ____________________________ ___ __________

1 Manu IX. 120-121,134,157 ; Devala.
2 See Manu IX. 166 : Baudh. II. 2, 3. 14 ; Vas. X V II. 13 ; Vishnu XV. 2 ;

Yajn. II. 126 ; Devala (Viramibr., 101, etc.) Baudbayana is the only 
author who has introduced equality o f caste between the parents into 
his definition o f the legitimate (Aurasa) son. The Commentators and 
Digest-writers—Kulluka. Raghavananda, Vijnane<?vara, Culapani, Nila- 
kantha and others—supply this in the texts of Manu and Yajuavalkya 
as w ek  in or<}er to make them agree with Baudhayana’s definition. But 
Mitrami^ <*, in the Vlramibrodaya. and Nandapandita, in the VaijayantI, 
refute this construction. Manu (III. 12, 13, 44), Vishnu (XXIV. 1—8), 
Yajnavalkya (I. 57, 62) and others recognise expressly the legality of 
marriages contracted with women of unequal caste, and describe the 
rites bo be observed in such marriages. •
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Lecture son only, who, ho says, shall rocoivo a fourth part of the 
VIH. inheritance, in case a legitimate son should be subsequently 

born to his adoptive father. Baudhayana (II. 2, 3, 11) lays 
down the general proposition that the subsidiary sons of 
equal caste shall receive one-third of the estate in that case. 
The same rule is given in a text attributed to Brihaspati 
or Devala or Narada, and in a text assigned to K atya- 
yana. According to another reading, Katyayana speaks 
of a fourth part. Vriddha Gautama, as quoted in the 
Dattakamlmamsa (V . 43 ), Dattakachandrika (V. 32), and 
in Krishnapandita’s modern gloss on the Vasishtha-smriti, 
states that the adopted son shall share equally with an 
after-born legitimate son. The other Smritis, in which 
the same question is treated, make the relative dignity of 
each subsidiary son the standard by which the amount of 
his share is regulated. Thus it is stated by Manu (IX . 134, 
164, 163) that the son of a Putrika shall share equally with 
an after-born legitimate son of the body (Aurasa) : but 
the eon of the wife (Kshetraja) shall only receive a fifth or 
a sixth share, and all the other sons shall 'ha,ve a Qlaiin to 
maintenance merely. Harita prescribes that the damsel s 
son shall receive a twenty-first p a rt ; the ,son of a twice^ 
married woman, a twentieth part; the son of two fathers,1 * * a 
nineteenth p art; the sou of the wife, an. eighteenth p a rt; 
and the son of a Putrika, a seventeenth part; the remainder 
being given to the legitimate son of the body. The Brakma- 
purana ordains a share for each of the eleven subsidiary 
sons in order, from the son of the wife, who shall ̂ obtain a 
third part of the inheritance, down to the son'of a Qudra 
woman, who shall obtain a thirteenth part. Such rules as 
these are mere theories of course, and could never have 
been enforced. They express the various opinions of their 
authors in regard to the relative dignity of each class of
sons, nothing els6. # ‘ i

The only rule now in force is that which assigns a third 
or fourth part of the estate to the adopted son, where a 
legitimate son has* been afterwards born. The latter rule 
is mainly founded on the' text of Vasishtha quoted before, 
and it is worthy of remark that this text is followed by 
another clause referring to the case that the adopted son 
is grown up and able to offer the famil}7 sacrifices at the

1 Thus Nandapandita fVaijayanti), Tlaradatta (Mitakshara, Ujjvala),
Mitrami^ra. Jagarinatha (Dig1. V. 4, ccxix) ha*j, blit*- son o f  concealed
birth instead.
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time when: the legitimate son was born. Vasishtha, as Lp-cture 
explained by his Commentator Krishnapandit&j states that, VI11, 
in this case, the property shall be divided equally between 
the adopted son and the legitimate - son. This is precisely 
what Yriddha Gautama prescribes in the passage adduced 
before ; but ds this text is explained away in the Dattaka- •
mimamsa and Dattakachandrika, while the second text of 
Vasishtha, where it is quoted,1 has a> totally different reading, 
the law regarding the equal division of the estate between 
those two sons has never obtained* This may be regretted,0 
as this rule appears to correspond to actual practice in 
some parts of India, and is certainly more equitable than 
the established rule.

To speak of an established rule in this case is indeed a  
rather bold figure of speech, as the variance of doctrine is 
very considerable.2 (1) Those texts wh^ch make the share of 
the adopted son a third, are relied on by tlie leading writers 
of the Bengal ^School; and those which make it a fourth, 
are relied on in the Benares, Bombay and South Indian 
Schools. Nandapandita has followed the latter doctrine in 
his Treatise on Adoption, the Dattakamimamsa; but in the 
Vaijayanti (X V . 30), where the same subject is treated at 
more length, he takes an intermediate course, making the 
application of the two rules to alternate, according as the 
adopted son is more or less virtuous. Much the same course 
is adopted in the Dattakachandrika and Vivadachinta- 
mani. (2) The Dattakachandrika makes the adopted and 
legitimate sons to take equal shares 4n the case of Oudras.
(3) The terms “ a third share”* and “ a fourth share,” 
exactly as in the analogous case of the fourth share allotted 
to a daughter,3 have been variously explained as denoting 
a part of the whole, or a part of the legitimate son’s share, 
or a part of what the adopted son would have taken had 
he been a legitimate son. The last interpretation is rather 
harsh on the adopted son. Supposing the two legitimate

1 The Ben ares Edition of Vasishtha, on which Dr. Biihler’s translation
is based, has 1 The Vivadachintamani (p. 160) and Dattaka-

chandrikaKp ^78) have W W -  and the former readin£
being a misprint for as the sequel shows ( SutHerland) : Pro
vided (the estate) may not have been expended in acts o f merit (by 
the legitimate son).”

2 Mayne, § 157 ; W. Macnaghten, I. 70. 3 See^mte, pp* 179 182*

a •
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Lecture sons were subsequently born, the adopted son would take 
VItI- one-twelfth under this interpretation ; and supposing the 

number of after-born sons to be four, the adopted son 
would take one-twelfth only. The first interpretation 
represents the primA facie view of the matter, and it seems 

• to lie at the bottom of the other rule, under which the
adopted son is to take one-third only,— i.e., one-third of the 
legitimate son's share, but a fourth of the whole.1 How
ever, supposing there were four after-born sons, the adopted 

^soil's allotment would be greater than the share of a natural 
son, which is not consonant with equity. In my opinion, 
the second interpretation has the best chance of succeeding, 
whenever the case may aiise for final decision. The argu
ments speaking in favour of this construction of the law 
are the same as in the case of the fourth share of a 
daughter. As regards equity, this rule avoids both the 
Scylla, of depressing the adopted son's share to an infiniti- 
simal amount, and the Charybdis, of .making it exceed the 
shares of the after-born legitimate sons, where there are, 
e.g.y four or five of them. The state of the authorities in 
the present case is this. The Sarasvatlvilasa is ^decidedly 
in favour of the construction here proposed. The language 
of the Sarasvatlvilasa (§ 379) on the subject is unequivocal, 
and it quotes an anonymous Smriti text, stating that in 
case of a legitimate son being subsequently born, the 
Datta, Kritrima and other sons shall take a fifth share. 
The weight of this statement in settling the law in the 
Madras Presidency has «been acknowledged by the High  
Court of Madras. The same rule has been followed in 
Bombay, on the authority of a Castii. It must be owned, 
it is true, that the language of all the other authoritative 
works is just as ambiguous in this case as in the case of 
the fourth share to be allotted to a daughter. A s regards 
the Dattakamlmamsa (V . 40), there exists moreover a 
difference of reading, which renders it impossible to 
get at the real meaning of the rule laid down in this 
authoritative treatise.2 According to Sutherland it may 
mean, that the adopted son shall take a fourth of what 
he would have got had he been a legitimate son. He

1 Mayne, § 157.
2 The*Calcutta edition, ptr 35, reads ( F or  the Sanskrit^ ^A ppendix.) 

Tlie Benares edition, p. 26, reads (For the Sanskrit, see A ppendix.') The 
same reading has beer* found in a good MS. of the Dattakamimamsa,
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seems to have translated the reading of the Benares Edi- Lecture 
tion, which may mean just as well, however, that the VJft.
“ fourth share ” shall be a fourth of what the legitimate 
son actually takes. According to the reading of the 
Calcutta Edition, the adopted son is selected to take a 
fourth part of the whole property. Besides, if Nanda- 
pandita were to be followed on this question in Benares, 
it would be equally necessary to establish the rule laid 
down by him in the VaijayantI that the adopted son shall 
take a third or a fourth part of the property, accord
ing as he is endowed with more or less virtue,1 and I 
hardly think that such a plea as this would be likely 
to succeed. In the Bengal School the adopted son is 
given a third, instead of a fourth, part. But here again 
the same difficult finally arises, as may be seen from 
Dayabhaga (X. V) and Dayakramasangraha (VII. 23). The 
main current of decisions in the Bengal School appears 
to be in favour of making this third part a third of the 
whole, though a good deal may be said against thia view 
of the matter.

The Dvyamushyayana, after whose adoption male After-bom 
offspring is born both to his natural and adopted fathers, ®onsi"  *jje 
shall take a quarter share, just as other adopted sons, under Dvyamu- 
the Mayukha (IV . 5, 25). The case of after-born sons ahyayana. 
existing in one of the two families only is not referred to 
anywhere except in a difficult passage .of the Dattaka- 
chandrika (V. 33).2 This passage, according to Sutherland's 
translation, refers to both of the* two cases which may 
thus arise. It is equally possible, however, that it refers to 
one case only, and declares that where a legitimate son as 
afterwards born to the natural father, the Dvyamushyayana 
son shall take half of his natural brothers share, and like
wise half of that share which is due by law to an adopted 
son, where a legitimate son is afterwards born.

The right of the offspring of adopted sons down to their Right of 
grandsons, and of the adopted sons and grandsons of legiti- represent-o Jl o atloru
mate sons, isffci t expressly declared, but it follows from the 
right of representation.

On failure of sons, grandsons and great-grandsons, legiti- illegiti
mate or adopted, illegitimate issue down to the great-grand-

1 That it is a legitimate method to explain the Dattakamimamsa with 
the aid o f Naudapandita’s earlier work, the Vaijayanti, is shown by his 
own example. There are cross-references from the one work to the other.

2 Calcutta edition, p. 81.

o o.
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Leotutus son. inherits the property of a <£&dra according to the
VIII. modern law. In the higher castes* illegitimate offspring 

has a claim to maintenance only, and the indulgence shown 
to illicit connexions in the case of Cudras must be traced to 
the same cause as the before-quoted rule of Manu, that the> 
Law of Primogeniture does.not apply to Cudras, the partial 
or total prohibition of marriage with Cudra women, the 
low position assigned to the offspring of such marriages, 
and: all those numerous rules, in short, in which the con
tempt and dislike of the Brahmanical lawgivers towards 
the Cudra caste has exhibited itself. Thus, in treating of  
the Various. marriage forms, the Smritis state that the 
lowest forms, which consist of purchase andi seduction of a. 
maiden, are put for. Cudras. In  one Smriti it is said that 
Cudras. being serfs are not particular about their wives, i.e., 
that they exercise no control over them.1 This may have 
been literally true at one time, and if  the Qudras were ever 
kept in that state of absolute dependence and servitude, 
whichithe Smritis prescribe for them, their marriage unions 
could not have been more regular and permanent tham 
they were among the slaves of ancient Rome and Greece, 
or amonor the Negro slaves in America. These considera- 
tions will account sufficiently for the juxtaposition of men 
of the Cudra caste and female slaves in the rule of Manu, 
(IX . 179), that the son o f a (pudra begotten on his female 
slave (DasI), or on the female slave of a male slave, shall, 
by permission, obtain a share of the inheritance, and in the  
rule of Yajnavalkya, that a son begotten on a female slave 
by a Cudra shall take a share by the father's choice, half a 
share * after the fathers death, and the w hol£property, in 
case there are no other sons or sons of a daughter. These- 
two texts contain everything that is. to be found in the 
Smritis on the subject, but the various constructions put 
on, and the important rules deduced from, them in the 
modern works have given rise* to several interesting con
troversies, which I. will briefly notice, adverting first to 
the fortunate circumstance that the copious remarks o f  
Medhatithi on this head have been completely preserved: 
in the MSS. of his ancient Commentary on Manu. They  
contain the following propositions which deserve special 
attention both on account of their antiquity and of the
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Jurists'^66” 1 ’ n WhiCh Medhatifchi was held by the later Lecture

i “ a ? M ra’8 son by  a Dasi ” means a son Mê ~
begotten by, h:m. on a woman neither married to him nor tithi’s 
authorized to raise offspring (according to the custom o f opinion- 
JN iyoga). 2. Such a son shall receive an equal shar# with 
a legitimate son, if his father wills it so, and either divides 
his property in his lifetime or enjoins his legitimate sons 
to share equally with the illegitimate son after his death,
3. I f  the father has made no such provision for the ille*1 
gitimate son, he shall take.after the fathers death half of 
the share allotted to each legitimate son, 4. I f  there is 
no legitimate son, nor daughter’s son, he shall take the 
whole property. 5. A  daughter's sons, where; there are 
an3r, shall be treated like legitimate, sons as regards their 
shares of the inheritance,

As for the mSdern controversies, the first and most im- 1. Mean- 
portant one concerns the meaning of Dasi. It has. been ingof D®81* 
contended in a Bengal decision, that it means “ a female 
slave in the strictest sense of that term, and slavery 
being abolished under British Rule, it would follow that the 
whole law under notice is obsolete. It is quite certain, 
however, that the Commentators and Castris have persist
ently explained the term Dasi as including any unmarried 
female of the Qudra caste. To the evidence tending in 
this direction, which may be collected from the translated 
works and from Bombay and South-Indian cases, I mav 
add the before-quoted statem ent,of Medhatithi and the 
remark of Kamalakara in the Vivadatandava, that the 
texj) of Mann refers to the son begotten by a Cudra on an 
unmarried Qudra female.2 In a Bengal case it wag pointed 
out that the two corresponding passages of the Dayabhaga 
have not been correctly translated by Colebrooke.3 But 
though I think every Sanskritist will readily agree to the

1 Gloss^ on IX. 179, (For the Sanskrit, see (Yajn. II.
134a) (If or th^> • n/ijt r it, see Appendix): "T h ey  shall take two shares 
each, and givehim  one ”

2 (For tJpe Sanskrit, see Appendix.')

3 See Mayne, § 463. Both in Colebrooke’s and in Mr.' Justice Mitter’s 
translation the important word Cudra, a female Cudra, is omitted.
Should there be a variation o f reading? But the term *• an unmarried 
Cudra fem ale” forms the connecting link between this and the preced
ing paragraph o f the Dayabhaga (IX . 2S).

1 i
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Lecture proposition that the second passage, as it stands in the 
Calcutta Edition of the Dayabhaga of 1829 (j». 222), has 
not been accurately rendered, and that the Sanskrit com
pound of which the first passage consists might perhaps 
be dissolved otherwise than has been done by Colebrooke, 
it is #clear that Jlmutavahana does not differ in the least 
from his brethren on the point in dispute. I propose to 
modify Colebrooke’s translation very slightly in the first 

^case, by putting “ The son of a Qudra by a female slave 
or other unmarried Cudra w o m a n a n d  in the second case 
to translate as follows : “ Having no brother begotten on a
married woman, he (meaning the son of a DasI) may take 
the whole property.”

A perm a- It ]ias als0 been suggested that the term DasI can only
biiie. denote a permanent concubine, and does not include public 

women or adulteresses. It certainly seems far from equit
able to treat the son of a concubine on the same footing as 
the offspring of promiscuous o r . adulterous intercourse. 
On the other hand, there can be no doubt that the term 
DasI may mean a prostitute, in the language of the Indian 
Commentators.1 In South India it is very commonly used 
in order to denote the consecrated female dancers attached 
to Pagodas.2o

^ Mean- 2 ' The rule of Yajnavalkya, that in a division after 
t!nn° “ half death with his legitimate brothers the illegitimate son 
a share.” shall take half a share, is repeated in all the Digests. Here 

the same difficulty arises in the case of the fourth shares 
of a daughter and of an adopted son. The term “ half a 
share ” is defined in the passage quoted before from Medha- 
tithi’s Commentary as denoting one-half of what is actually 
allotted to a legitimate son. According to this principle, 
which has been proposed by some Bombay Castrls as well, 
where there is one legitimate son, the property is divided 
into three parts, of which the illegitimate son takes one; 
where there are two legitimate sons, the illegitimate 
son takes a fifth part, and so on. The statements of the 
authoritative works are not equally clear. They nujy 
be either explained in accordance with Medhatithis doc-

1 Thus, in the Mitakshara (Calcutta edition o f the II. part, p. 378) 
the terna DasI in a text of Yajnavalkya is explained as l( wives who live 
by illicit intercourse with men* prostitutes and theLke.

2 Burnell, Introd. te,Dayavibh., p. xiv ; Mayne, § 463.
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trine, or they may mean that an illegitimate son shall Ijectuub 
take half of what he would have obtained as a legiti- V111- 
mate child. But the former explanation seems preferable, 
both on account of the general considerations adduced 
before in tile two analogous cases of the daughter and of the 
adopted son, and on account of the authority belonging to 
Medhatithi’s Commentary. The statements of the author
itative works are not equally clear. They may be either 
explained in accordance with Medhatithi’s doctrine, or 
they may mean that an illegitimate son shall take half of 
what he would have obtained as a legitimate son. But the 
former explanation seems preferable, both on account of 
the general grounds adduced previously in the analo
gous cases, and on account of the authority belonging to 
Medhatithi’s Commentary.

3. Where legitimate sons (or grandsons, or great-grand- 3. Com- 
sons) are wanting, the illegitimate son, as stated before, niê itV- ° 
shall take the whole estate. This rule, however, operates on mute sous 
failure of daughters sons only ; and in cases of competition 
between daughters sons and illegitimate sons, the property sous, etc. 
shall be equally distributed between them. Thus far the 
Bengal School1 and Kamalakara in the Vivadatandava.2 
The Dattakachandrika (V. 30, 31) however says, that the 
existence of any of the heirs down to the daughters son,—  
i.e., the widow, the daughter and the daughters son,— may 
operate as a bar to the illegitimate son's right, and that 
he must share equally with any of these. A  third opinion 
is delivered in the Mitakshara ancj Sarasvatlvilasa, §§  395—
397, to the effect that the heirs barring the legitimate son’s 
right to the whole inheritance are the daughter and 
daughter’s son, and that the mode of division in this case 
shall be the same as before— i.e., the illegitimate son shall 
take half as much as a legitimate son. The same mode of 
division is proposed by Medhatithi, and i4 is far from im
probable that Vijnai\e§vara in this as in other cases may have 
consciously followed that ancient author. A ll the other 
authorities, such as the Madhavlya, Vlramitrodaya, Chinta- 
manwMayukha, Parijata, etc., do not express themselves

1 Dayabh. IX. 31 ; Dayakr. VI 3 2 -3 5  ; Dig. V. 3, clxxiv.
2 (Fov the Sanskrit, see Appendix.') On failure o f brothers and of 

daughter’s sons, let the son begotten on ?fh unmarried woman tnke 
the whole; and half of the inheritance, when a daughter s *sou is in 
existence.
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Lecture distinctly either about the heirs who take jointly with the
VIII. illegitimate son, or about the amount of their interest in 

the estate.
Course to A n eminent author1 has .proposed to follow the opinion of 
be adopted. Dattakachandrika as being the one most consonant with 

equity. It must be owned, indeed, that the exclusion of the 
widow under the two other systems seems a harsh proceed
ing. But it has been justly urged by Messrs. W est and 
Biihler, though not in connection with this subject, that 

^Vijnanecvara, by introducing the illegitimate sons claim 
into the Section on Unobstructed Property (Apratibandha- 
daya), meant to show that the rules regarding obstructed 
inheritance were not strictly applicable to it. The special 
favour shown in this instance to the daughters son by  
Yajnavalkya, and to the daughter and daughter's son by  
Vijnanetjvara, may be a relic of the time when the rights 
of these two heirs stood higher than the widow's.2 A l-  
togetl^r the safest course would seem to be this, to adhere 
to an absolutely literal interpretation of the Mitakshara 
Law on the one hand, and of the Bengal Law on the other 
hand, leaving aside the Dattakachandrika as being an 
authority on the Law of Adoption only, and the Vivada- 
tandava as being overruled by the Mitakshara. In the 
case of an undivided householder, the illegitimate son's right 
to inherit may be supposed to attach directly on failure of 
legitimate descendants, as the daughter’s son can claim to a 
separate householder's property only.3 

Descend- On failure of legitimate, adoptive or, in the case^of (Judras, 
ants of an 0 f  illegitimate descendants down to the fourth degree, undi- 
heir. vided property passes to a coparcener returning Irom abroad.

This law is founded on a text of Brihaspati, to the effect that 
a coparcener, by going abroad, does not forfeit his share of 
whatever property held by him in common with his copar
ceners, and that his right passes to his descendants as far as 
the seventh degree, who, on returning, shall take a share 
of the property divided in their absence, and without their 
knowledge, provided that they can make good their descent 
from the original coparceners. This rule affords a remark
able instance of the strength of the family principle in 
India, and of the great care o f the Hindu Law in providing 
for the claims even of the remotest descendants to the 
common family property. On the other hand, though the

1 Mayne, §§ 465-466. 2 West & Biihler, pp. 81— 88. .3 Ibid. 72.
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text of Brihaspati is quoted wholly or in part in many Lecture 
authoritative Digests, it is rendered nugatory by the facilities 
for communication offered in the present day, and it has 
entirely lost its validity through the Act of Limitation of 
the year 1671.

According to the just observation of the Indian J u r is ts , Conclusion, 
the law just treated forms an exception to the general 
rule, that succession stops and turns back at the fouith 
in descent. The other heirs, who come after the fourth 
in descent, fall under the head of Obstructed Inheiitance/ 
which will be treated in the next Lecture.

£
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LECTURE IX.
0 OBSTRUCTED INHERITANCE.

— —
The Smptie — Females excluded — Females as heirs — Half-blood — Cognates *— 

Reunion— Modern Law— Widow i 1. She must be a Dharmapatm. 
2. Chastity. 3. Restrictions on her power of disposal. 4. Other limitations.
5. Divided estates — Other heirs — Several widows— Daughter-in-law__
Daughter— Special rules—Growth of these rijles— Daughter’s son — The 
son of the daughter’s son — Daughter’s daughter— Parents — Priority of
the mother — Stepmother — Brothers —  Grandmother. — Half-blood __
Nephews — Sisters and nieces — Sons of the same mother — Grand-nephews 
— Remote kindred — Mitakshara system — Handhus — More than nine
B^ndhus— Smfitichandrika — Order of precedence among the Bandhus__
Bengal system — Exclusion of females in the Bengal School, and in the
Smririchandrika and Viramitrodaya — Females admitted to "succession__
Mavukha Mitakshara — An objection refuted — Strangers— Succession 
to au hermit, etc. — Reunion — Extent and importance of reunion*

Smr- ‘ O bstructed inheritance has been a subject for contention 
mrms’ long before the times of the Mitakshara and Dayabhaga. 

Each of the standard Smritis lias a list of its own of the 
heirs to one leaving no male issue down to the grandson or 
great-grandson, and the variety of doctrines embodied in 
these numerous lists is ^almost endless. The principal 
points of difference, however, appear to be the following:—  

Females 1. Nothing can be more characteristic than the Intro- 
exciuded. duction of Females into'the order of heirs in some &nritis, 

and their total or partial omission in others. The degraded 
position of women in ancient India precludes entirely the 
idea of their having been regarded as heirs of the family- 
property in early times, and several early writers have actu
ally quoted a text from the Veda, in which the general unfit
ness of women for heritage seems to be pronounced.1 This

1 This text is taken from the ritual o f the Soma offerings, and declares 
in reality that women are not entitled to a portion of these offerings. 
See West & Buhler, 126 note; Bqhler, Baudhayana 2, 3. 46 nole. 
In Baudhayana’s Dharmasutra and in Yaska’s Nirukta (III . *4), this 
text is referred to inheritance. The first clause o f the text, as quoted by 
Baudhayaua, is clearly'.an interpolation.



N o ii :0opi*ar hakravarti
A «vuc*ie. C o aa .

O b s t r u c t e d  in h e r it a n c e . l y g

principle is still adhered to by € e  authors o f the Dharma- Lecture 
sutras, excepting Vishpu, and the exceptions to it, which IX- 
are admitted in some of these works, are few and unim- —  
portant Thus- the right of the daughter as an heir is 
referred to by Apastamba (II. 6, 14. 4), but he gisses her an 
optional right merely, and places her behind all the other 
heirs, excepting the King. Gautama (X X V III. 24) names 
as heirs to one deceased without male issue: Sapindas, 
Sagotras,and the wife.1 However, it is the apposite remark 
of the Commutator, Gautama does not mean to constitute ' 
the wife an heir by this text.' All he means to say is this, 
that the distant kinsmen shall either take the whole pro
perty and provide for the widow, or, if that is not feasible, 
shall set apart for her maintenance and clothing as much of 
the landed or other property as will suffice for°the purpose, 
and take the remainder for themselves.2 Manu mentions 
the mother and grandmother vaguely as heirs (IX . 217), 
but in his list of those persons who are heirs in succession 
to one leaving no male issue, females have no place. Natada 
assigns (X III. 50) a high rank in the order of heirs to the 
daughter, but he does not admit any other female to suc
cession. In nearly all the other metrical works, and in 
the Vishnu-smriti, the mother, daughter and widow figure 
among the heirs, though their precise position is not 
settled.

. same diffeience of opinion as to the right of females Females as 
has been noticed in the Law of Partition, and there can be heirs- 
no doubt that, from the time of the Dharmasutras to the 
period of the metrical Smritis, & considerable change of 
popular feeling must have taken place in regard to the 
proprietary right of females. The right of the mother and 
of the daughter appears to have been recognized more 
early than the claim of the widow to succeed to the estate

O

1 The reading “ stri cha and the w ife ”  has been adopted by Professor 
Stenzler iak h’8 edition, and by Professor Biihler in his translation, of 
Gautama, lu is vouched for by the standard commentary of ffaradatta. 
by the same writer’s commentary on Apastamba by Nandapandita’s 
vaijayanti and other Commentaries. The reading “ stri va, or the wife.” 

would give her a nearer claim to the inheritance than the other 
reading, is found in several copies o f the text and in the Mitakshara, 
Viramitrodaya, Diiyabhaga and other Digests, An analogous text is 
quoted from the Dharmasiitra of Paithinasi #r Cankhalikhita, to the 
effect that the brothers, parents, or eldest wife shall inherit.

? (For the Sanskrit, see Appendix,')
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Lecture of her late husband ; the p6sition of the mother as shown
IX. JQ a  former Lecture was superior in dignity to the position 

of any other female family member, and the daughter had 
acquired a claim to the inheritance even in the time of the 
Dharmasutras in those parts of India where the custom of 
making hfer a Putrika was in vogue. As regards the widow, 
one way to provide for her in early times was by marrying her 
to one of the brothers or other relatives of her husband, who 
took the inheritance, or to a stranger; but this practice was 

g opposed tb the Puritan spirit of the Brahmanical writers. 
The Niyoga has been explained as another mode of pro
viding for the widow. When the remarriage of widows 
and the Niyoga were abolished, the widow’s _ right to 
inherit seems to have developed by the successive stages 
indicated in the commentary on Gautama. At first the 
heirs were at liberty either to maintain her or to set a 
certain portion of ''the property apart for her mainte
nance. Then they had to leave a part of the estate at her 
disposal in every case. The last step would be to give her 
the entire property. This important right, however, 
according to most Smriti-writers, does not accrue except 
under certain restrictions, such as that the late husband 
must have been divided in estate from his coparceners, 
that the widow must remain chaste and obedient to her 
guardians, that she must dffer the customary Craddhas, and
must not waste the property, etc. •

Brothers 2. A  s e c o n d  point of difference concerns .the, relati ve 
an<1 position of the brothers and parents in the order of heirs. ’ 
parents. Considering the equal ne&rness of these two kinds of rela

tionship, it is natural enough that the Smriti-writers 
should have been at variance as to the way in which the 
priority between parents and brothers should be settled. 
This question, however, does not seem to have arisen till 
the time of the metrical Smritis ; or it was too special by its 
nature to enter into the general plan of a Dharmasutra, as 
thqse subjects only are treated in these early works which 
have some immediate connection with D harm a, or religion. 

Half- ' 3. The claims of half-blood to the succession are recog-
Wo°d. nized in some of those Smritis only which bear evident 

marks of recent composition, such as the Sangraha and the 
Vriddha Manu Smriti.1
______  —---------------—*  j-------------- ——ap----- j§£   ~ 3n

1 The difficult text of Yajnavalkya (II. 189), on reunion, which has 
called forth a host Gf different interpretations (see Goldetiicker, 7-8;

&
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4. Those distant kinsmen, who are referred to as heirs Lecture 
in the early Smritis, are designed by general terms* only,
such as Sapindas, Sakulyas, Sagotras and the like. One cognates, 
thing seems clear, viz., that one and all of these names, 
however yague they may be, relate to agnates alone. To 
prevent the property from being diverted froih the family 
is one of the principal objects of all early systems of in
heritance. It is only in some of the metrical Smritis and 
in the Vishnu-smriti, that a class of relatives called Bandhus 
or Bandhavas is introduced, and this term, according to its * 
common acceptation, includes both agnates and cognates, 
but chiefly the latter. In the text of Vishnu, indeed, 
Bandhu, in the opinion of the Commentators, is used 
synonymously with Sapinda. But in another Smriti-text, 
which is variously attributed to Vriddha-Catatapa and to 
Baudhayana, but not found in the Dharmasutra of the 
latter, the term Bandhava is explained to apply to nine 
cognates specially named.

5. Finally, the Smriti-writers have enounced different Reunion, 
opinions in regard to the influence of the divided or un
divided status of a deceased proprietor on the devolution
of his estate. The Dharmasutras do not seem to recognize 
any such influence, except so far that Gautama and Vishnu 
refer to the status of a Samsrishtin, usually translated by 
one reunited (with his brothers oi^other) coparceners. The 
property of such persons, according to them, shall descend 
exclusively to his coparceners, in case he has left no issue.
The same rule recurs in many of the metrical Smritis.
The term Samsrishtin is derived foom the past participle 
Samsrishta, $ what is united or joint,” and may therefore 
denote any one who possesses united or joint property.
It was originally applicable, no# doubt, to all persons how
ever distantly related, who had agreed to live united in 
interests, and their union was naturally the more close 
because it rested on a special agreement lo the purpose. 
Brihaspati, however, restricts the denomination of Sam-

Mayn<^§ 02”  Mayr’s Ind. Erbrecht, 134, etc.), is usually referred to 
the succession of stepbrothers. Apararka, however, reads (fo r  the Sans
krit, see Appendix') and explains a half-brother, even i f  united, shall 
not take the property o f a half-brother; a full brother shall take it, 
though not reunited, but a half-brother never.”  The correctness o f 
this reading and interpretation is confirmed by Cfilapani and Vachas- 
pati-migra.
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Lecture srishtin to certain near relatives, who, after previous separ- 
ation, have again become united in interests. Apart from 
the case of the Samsrishtin, which, in modern times at least, 
is rare, the Smritis do not refer to the status of the de
ceased proprietor except so far that Brihaspatl and Katya- 
yana do not make the sonless widow’s right to the suc
cession to attach, except where her late husband had been 
divided in interests from his coparceners. These two 
writers, however, are by no means consistent in their state- 

{j meats about this subject. Thus the vfridow of a Samsrish
tin, whose position and rights were closely analogous to 
those of an undivided coparcener, is expressly called to 
the succession by Brihaspatl.

Modern Passing over some minor items of difference between the 
n divers lists of heirs as given in the Smritis, I turn to the 

Modern Law of Succession to Obstructed Property, which 
has been built up in *he main on two almost identical texts of 
Yajnavalkya (II. 135-136) and Vishnu (X V II . 4 — 13). The 
widow is the first heir under these two texts. Nevertheless, 
her right of inheritance continued to be contested in the time 
of the Commentators even. Thus we hear of one author who 
denied the widow’s right altogether*where it was more 
than sufficient to defray the expense of maintaining h er; 
of another, who would recognize as heir none but the 
widow of a separate malfl} in case she had been appointed 
to raise up issue to him; of a third, who argued that a widow  
must not follow her pleasure, but practise austerities, and 
that, therefore, the inheritance can never devolve on her* 
where the parents and^ other relatives of the husband are 
living, etc.1 Medhatithi, the earliest Commentator of Manu, 
is also quoted as an adversary of the widow’s right.2 In 
the authoritative Digests and Commentaries her right is 
universally acknowledged, but the authors of these works 
would hardly have found it necessary to enter into such an 
elaborate refutation of opposite views on the subject, if  
the point had been quite settled in their time. Besides, 
they all agree in placing the following restrictions on the 
widow’s righ t:o

Sbe most 1. She must have been a Dharmapatnl,— i.e., wife married 
Dharma ôr fulfilment of the sacred law. This rule tends to 
patui. " exclude low caste women, because they cannot be admitted

1 Mitakshara II. 1. 8-^44, 31—35 ; Virain* 142-$-154 ; Apararka (MS.)
2 Kull. on M. IX. 188.

*
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to the performance of religious ceremonies, together with Lectttbe 
their husbands; those who have not been married as vir- IX.
g m s ; and all those women generally with whom no legiti- -----
mate union has been contracted. The remarriage of widows 
has been legalized by the British Legislation.
I ^ o v e d  adultery operates as a bar to the widow’s Chastity, 

rights, as will be seen m  the Lecture on Exclusion from 
Inheri tance.

3. The widow takes a restricted estate orriy. The Jfestric-
nature of the restrictions on a widow’s dominion over her on 
estate will be discussed in connection with the subject of disposal, 
of Stiidhana. J

4. Some, other restrictions on the power of a widow Other 
over property inherited from her husband, such as that she ,imitation8* 
has to perform the customary obsequies for him,— that she
has to pay his debts,— that she must ob^y her guardians,__
that she must maintain those persons who are a burthen 
on the estate, and so forth, are either common to the 
widow with other heirs, or fall under the head of moral 
rather than legal obligations.

o. A ll these restrictions may be explained as a remnant Undivided 
of that feeling which had prompted the entire exclusion estate8‘ 
of the widow from inheritance in the early period of the 
Hindu Law, and to the same cause may be traced that res
triction of the widow’s right to separated estates which is so 
characteristic of the Mitakshara Law. But why was this 
restrictive rule proposed by Vijnanecvara, and not by the 
Bengal writers as well ? Textual authority for his opinion 
Vijnane$vara ’gives none, and the texts of Katyayana and 
Brillaspati, which are quoted in support of Vijnane<jvara’s 
doctrine in later works, do not seem to have been known 
to him. The only reason assigned by Vijnane9vara him
self1 for his opinion is this, that division has been discussed 
previously, and reunion will be treated afterwards. The 
unsatisfactory character of this reason is obvious. Nor 
do the other Commentators of Yajnavalkya, Culapani, and 
Apararka, assent to Vijnanecjvara’s doctrine, ̂ though Apa- 
rark|t follows him in his polemics against the opinions of 
Dhar^vara and others, and seems to restrict the widow’s 
right to the self-acquired property of her husband. But 
neither do Apararka and the Bengal writers agree with* o o
_________  •

1 Mat. II. 1, 30. *

OBSTRUCTED INHERITANCE. I 9 7

»



Lecture the Mitakshara theory of reunion. Vijnane^vara looks 
upon the rules regarding the property of a Samsrishtin as 
forming a thorough-going exception to the general rules 
for the succession to one leaving no male issue. It was 
but natural, therefore, that he considered the latter as 
relating to divided estates only, the case of an undivided 
coparcener being analogous to the case of a Samsrishtin. 
Another and equally important motive for restricting the 

o widow’ŝ  succession to the case of a divided person must 
have been furnished by Vijnanecjvara’s peculiar views 
regarding the heirs to a woman’s property. He makes all 
her property go after her death in that peculiar line of 
descent which was originally devised for the separate pro
perty of a woman only.1 Under these circumstances it 
would clearly have been a dangerous proceeding to extend 
the widow’s right ©f succession alike to divided, undivided 
and reunited property.

* Other The restriction of the widow’s succession to the case of
a divided coparcener represents an innovation on the 
ancient law as stated in all the Smritis excepting two 
isolated texts attributed to Brihaspatl and Katyayana. On 
the other hand, after having once established a radical 
difference as to succession between divided and undivided 
estates in the case of a widow, Vijnane9vara could not but 
extend this distinction to the other heirs mentioned after 
her by Yajnavalkya. Thus it has happened that, in the 
present day, those provinces which are governed by Mitak
shara Law, recognize neither the widow, nor the heirs com
ing after her, as heirs to an undivided estate/ Which other 
relatives the authorities prevalent in those provinces do 
recognize as heirs to such an estate, may be gathered from 
their rules on succession to a reunited coparcener, and on 
the right of representation. As reunited, *so may un
divided persons succeed to one another; for reunion, 
according ,tp the Mayukha and Yiramitrcdaya, may take 
place between all those persons who had been originally 
united; and between all reunited coparceners there exists 
a mutual right of succession which, under Mitakshara Law, 
attaches directly on failure of male issue down to the 
grandson or great-grandson. From the Law of Representa-o O O l
tion follows the rule that the coparceners inherit per

* See Lecture XI.
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stirpes. Divided property is taken by the widow and the Lecture 
rest, both under Mitakshara and Bengal Law, and Succession 
in Bengal is influenced so far by the deceased proprietor's " 
status, that divided brothers, etc., are postponed to undivided 
brothers, %tc. I will now proceed to notice each of these 
heirs singly. Subject to their radical difference of opinion 
as to. the applicability of their rules to undivided and 
reunited estates, there exists a general concurrence between 
the? writers of all schools on most minor questions.

In addition to what has been said before about the Several 
widow’s right it may be observed that, where there arewldows- 
several widows, they take in equal shares. This is the 
doctrine of the Mitakshara, which has been repeated in 
the Mayukha, Vlramitrodaya, Smritichandrika, Sarasvati- 
vilasa,1 Vivadatandava, VajjayantI and other Digests.
The Vlramitrodaya adds, that where there are wives be
longing to several castes, those of equal caste take first, and 
those of a different caste afterwards. The Madanaparijata 
states, that wives belonging to the four castes shall *take 
four, three, two shares and one share respectively.2 These 
rules3 have flow become obsolete, as intermarriage between 
different castes has been prohibited. The Sarasvativilasa 
lays down that, in cases of competition between a wife who 
has a daughter and a wife who has no daughter, the 
immovable property belongs to the former alone, whereas 
the movable property is to be shared equally by both.
But where there is no other .wife, the wife who has no 
daughter shall take the entire property. This rule professes 
to be based on the Smritichandrika, but in reality the case 
in hand is not distinctly referred to in that work;4 and if 
Rudradeva’s opinion is to be adopted, it must be adopted 
on his own authority.

On failure of the widow, says Nandapandita, the property paugbtei:- 
of a sonless man is taken by bis daughter-in-law, and n otm“ aw‘ 
by his daughter.5* He takes great pains to substantiate

1 May. IV . 8, 9 ; Viram. 132; Smritich. XI. 1, 57; Sarasvafci. § 613.
The Aorresppuding passage o f the Mitakshara has been omitted in Cole- 
brooKo’fe uranslation.

2 ( For the Sanskrit, see Appendix.)
3 See also Dayabh. XI. 1, 47.
4 See Smritichandrika, ibid, and XI. 1, 25.
s (Fur the Sanskrit, see Appendix) ; Gloss on Vishnu XVII. 5. In his 

Gloss on X V II, 6, also Nandapandita says ^ -On failure o f the heirs, 
beginning with the son and ending with the daughter-in-law, the daugh
ters shall take the wealth.”  »

%
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Lecture this theory by a reference to the saying of- Brihaspati, that
IX. the wife is half of her husbands body, and by other argu- 

ments. Balambhatta also mentions the daughter-in-law as 
an heir, placing her after the paternal grandmother. Never
theless, the claim of the daughter-in-law  has not been 
admitted by any of the standard authors.

Daughter. Accordingly, the next heir after the widow is the 
daughter. Her interest in the estate is in general subject 
to the same restrictions as the widow’s. In a division 
between several daughters, it is necessary to distinguish 
between married and maiden daughters, poor and wealthy 
daughters, and daughters who have or who do not have 
male issue. There is no part of India where all these 
distinctions obtain together, and there is little foundation 
for any of them in the. Sm^itis. 1. All schools agree in 
preferring maiden daughters to married ones. This is the 
only distinction with0 regard to the daughter’s right which 
is noticed in the Vivadachintatnand. 2. The Mitakshara
Law is very clearly stated in the following passage of the 
Viramitrodaya (p. 181): “ Amongst the daughters also,
first let the unmarried daughters take the paternal property; 
in their default, the married daughters; amongst these also, 
first the unprovided (poor) ones, and on failure of them 
the provided (wealthy) ones; all in the same predicament, 
however, take the property, dividing it equally.” The same 
law is laid down with more or less precision in all the 
other Digests based on the JVlitakshara, both the translated 
and the untranslated ones. 3. The Dayabhaga, after the 
unmarried daughter, calls all those married daughters to 
the succession who actually have, or are likely to have, 
male issue. Barren daughters and those who have only 
brought forth female children do not inherit at all. Widows 
destitute of male issue are 8,1s# disqualified from inheriting 
under Bengal Law, but this disability has now been removed. 
It is worthy of remark that Nandapandita, though writing 
in Benares, rejects expressly the doctrines of the Mitak
shara on this subject, and endorses the theories of the 
Bengal School,adding to them,however, the sensible rule that 
the maiden daughter shall not receive her deceased father’s 
property at once, but that it shall be employed in order to 
defray her maintenance and the wedding expenses out of 
it, the remainder bejng delivered to^er after her marriage.1

1 ( For the Sanskrit, see Appendix.)
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4. The Smritichandrika agrees with the Bengal School so Lecture 
far that it pronounces the entire exclusion of those daugh- lX - 
ters who, “ owing to barrenness or some other cause,” are 
destitute of male issue.1 This rule has been actually en
forced in Several South Indian cases. It should be observed, 
however, that it is not countenanced by any of the other 
authorities of Southern India. 5. Where there are several 
daughters of the same class, they take equal shares.

Those authors who prefer daughters having oj likely to Growth of 
have male issue to those deficient in this quality, assign as~hese|jue»r 
the reason of this preference the spiritual benefits conferred 
on the grandfather by the birth of a grandson. The ulti
mate reason for the universally prevailing theory that 
unmarried sisters have a prior claim to married ones must 
be sought in the great care displayed by the Indian Legis
lation in providing for the marriage expenses of young 
damsels, th£ performance of the marriage ceremony before 
she had attaiued the age of puberty being viewed in the 
light of an imperative duty. The further doctrine of* the 
Mitakshara, that poor married daughters shall take before 
rich married ones, may be attributed to practical motives 
of a similar kind. A t the same time, it is evidently con
nected with the peculiar theory of the Mitakshara regard
ing the meaning of the term Stridhana, which will be 
discussed further on. There is no reason, the Mitakshara 
aro-ues, why Gautania’s text on the devolution of Stridhana 
(X X V III . 24) should not be applicable to the paternal, as 
well as to the maternal, estate. 9 This reasoning does not 
hold good, unless the term Stridhana is interpreted accord
ing to its etymological meaning as denoting “ the property 
of a woman” in general. It  is certainly not accidental, 
that the Bengal writers, who refer the term Stridhana to 
the separate property of a woman only, do not quote the 
text of Gautama in connection with succession to a male.

The daughters son is not mentioned as an heir by Yajna- Daughter’s 
valkya and Vishnu, nor by Apararka and Culapani in son' 
their Commentaries on Yajnavalkya. Baloka, as cited 
in the Dayabhaga (X I. 2, 274) would tack him on at the 
end^ot tlfe whole series of heirs given by Yajnavalkya, 
and the Vivadachintamani makes his right inferior to that 
of th6 parents. On the other hand, we learn from the

__  ________________________________________ S j- ------------------------- =------- -

1 See also Smritichandrika XI. 2*18.
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Lecture Dayabhaga {ibid. 23, 29) that Govindaraja, 'the old 
Commentator of Manfl, was for inserting the daughters 
son even before married daughters in the order of heirs, 
and that his right to succeed on failure of daughters was 
also expressly acknowledged by Vitjvarupa, the predecessor 
of Vijnanetjvara, by Bhojadeva (XI. century), the predecessor 
of Govindaraja, and by Jitendriya. His position as next 
heir after the daughter is now recognized all over India, 
the Mithila School not excepted.1 The custom of addressing 
Craddhas to the maternal grandfather is very old, and 
considering the particular importance which is attributed 
to Craddhas by the Bengal writers on inheritance, the 
right of the daughter's son might be deduced from his duty 
to offer Craddhas. But this explanation would not hold 
good outside of. Bengal, and it is far more likely, therefore, 
that the right of the, daughter’s son has to be traced to the 
custom of appointing a brotherless daughter to become a 
Putrika. Vijnaneijvara has taken great pains to establish 
the§*ight of the daughters*son, as he does not refrain from 
proposing such an artificial interpretation as this that he is 
referred to by the particle cha, “ and,” which, in the text of 
Yajnavalkya, follows immediately after the word duhitarag,
“ the daughters.” In the Madanaparijata, the same force 
is attributed to the particle eva in the text of Yajnavalkya.2 

The son The same expletive particle has been held out as justify- # 
of the ing the introduction of the daughter’s grandsoji aftaer her son. 
daughter | Lakshmidliara, as quoted in the SarasvativBasa (§| 632,633, 

653— 656), teaches that property devolving on a daughter 
who has a son assumes the nature of unobstructed property, 
and is passed on by the daughter’s son to his own son, in 
c£tse he was alive at the time of the devolution of the 

Daughter’s estate.3 But as it is not quite clear whether the author of 
daughter. Sarasvativilasa meant to make this theory his own,4

it does not possess more than a historical interest, and the 
same may be5said of the attempt of Balambhatta to intro
duce the daughter’s daughter after the daughter’s son.5o  o  o

1 Mayne, § 477.
2 (For the Sanskrit, see Appendix.}
3 This seems to be the import of the.difficult § 646.
4 See §§ 562. 565.
5 Balambhatta’s favourable disposition towards female rights has been 

combined with the supposed female authorship vf tfie commentary attri
buted to Balambhatta. S|e Rajkumar Sarvadhikari’s Lectures, pp. 482- 
483. 669. The same explanation, however, does not hold good in the case 
o f Nandap&ndita. ©
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The rule that, on failure of the daughter’s son, the inherit- Lecture 
ance passes to the parents has been adopted, though not 
without ^contest,1 by all the leading authorities; but there Parents, 
is a direct conflict of authority as to whether the mother 
or the father is to take first. This diversity of opinion has 
been called forth by the ambiguity of the term ‘ the 
parents * in the text of Yajnavalkya. Considering that the 
closely analogous text of Vishnu mentions the father first, 
and the mother afterwards, and that the older Sjnritis tak$ 
a very unfavourable attitude towards womens right of 
inheritance, it is not doubtful, from a philological point of 
view, that those Commentators are right who make Yajna
valkya say the same as Vishnu. The opinion of Vishnu is 
followed by Jimutavahana, Cnkrishna, Culapani and other 
writers of the Bengal S ch ool/b y  Balanibhatta (Lakshml- 
devl), ApaTaika, Nilakantha, Nandapandita, Devannabhatta, 
and by several other eminent authorities, whose opinions 
are cited in the Vlramitrodaya and other works.2 Vijna- 
ne9vara, however, places the mother before the father, 
chiefly because the Sanskrit compound Matdpitarau, the 
parents, means literally mother and father; and this doc
trine has been adopted by Vi<jve<jvara in his Commentary 
on the Mitakshara and in the Madanaparijata; by Narayana, 
in his Commentary on Manu; by Rudradeva, in the Saras- 
vativilasa; by Vachaspatl, in the Vivadachintamani; by 
Chande§vara, in the Ratnakara; and by Mi^arumi^’a 
(Lakshmldevi), in the Vivadachandra.3 The three last 
named authors, who belong to the Mithila School, found their 
opinion on a different reading in the text of Vishnu, by 
which the mother is placed before the father in the order 
of heirs. Kamalakara also follows the Mitakshara, and 
says that the rule of Vishnu relates to a father who is un
equal in caste to his son.4 In the Vlramitrodaya the pri-

1 See Lakshmidhara’s elaborate refutation of the theory that the 
parents inherit before the daughter’s son. SarasvatTv. §§ 657—709.

2̂ Da: 'bh^ XI. 3 ; Dayakr. I. 5 ; Dipakalika (M S.); Balambhattatika 
(M S.); Apararka (M S.); May. IV. 8, 14, 15 ; VaijayantI (M S.); Smriti- 
ehandri. XI. 3, 1 , 9 ;  Vir., p. 188. etc.

3 Mit. II. 3 ; Subodhini and Madanaparijata (M SS.); Naray ana’s
gloss on M. IX. 217. (Ah?* the Sanskrit, sec ApjJendix.) ‘ ‘IThe mother being 
dead and the father who takes after her having died afterwards ; ” 
Sarasvativ. §§ 570—572 ; Vivadach. 293—299 (Tagore) ; Dig. V. 8, 
coecxxiv ; Vivadaohandra (MS.) *

4 Kamalakara, in the Vivadatandava, after stating first the opinion oi 
Vijnane9vara,and then the contrary doctrine of ‘ ‘Apararka, Jimutavahana,

I '■ .
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Lecture ority of the father's or mother's claim is made to depend on 
their superiority in virtue. Madhava and Yaradaraja do 
not decide the point. The opinion that both parents shall 
take together, dividing the property equally, is universally 
reprobated.1

Priority of It would be useless to argue tliis question on general
the mother. g roun(j g  ̂ 'This is done by the Indian Lawyers, who, besides 

referring to the philological argument quoted above, allude 
tp the superior dignity of the father and to the superior 
efficac}r of his Craddha to those offered by the mother on 
the one hand, and to the pre-eminence of the mother to 
the father and to. her nearer propinquity to the son on the 
other hand, and quote divers texts in support of both pro
positions. That the Smriti-texts, with the exception of 
one text of Brihaspatl, make in favour of the nearer claim 
of the father, is undeniable. It may also be said that the 
great pains taken by Vijnahegvara and the elaborate and 
artificial character of the arguments adduced by him in 
order to prove the correctness of his doctrine, tend to show 
that it was an innovation in his own time: This innovation, 
however, may have been founded on actual usage, and 
there is no sufficient reason for swerving from the letter of 
the law in all those provinces where the Mitakshara is the 
paramount authority; and besides, in Mithila, where all 
authorities agree in preferring the mother to the father. 
Moreover, by following the Viramitrodaya, rather*than the 
Mitakshara, in Benares, the Courts would impose on them
selves the arduous task of ̂ examining and weighing against 
one another the religious merits of the father and mother* 
by following the Smritichandrika in South India, they 
would offend against the doctrine of both the Mitakshara 
and the Sarasvatlvilasa; and by following the Mayukha in 
Western India, they would have against themselves not 
only the Mitakshara, but the Viramitrodaya, Vivadatan- 
dava and* SubodhinI, which works, though inferior to the 
Mayukha, are still considered as subsidiary authorities in 
that part of India.

and the Madanaratna,”  goes on to say {fo r  the Smultrit. see Appendix):__
“ But in truth the prior claim of the mother is established therefore that 
order of precedence which is slated in the texts of Vishnu and the rest 
relates to a father o f unequal caste.”  This shows that Colebrooke has erred* 
in referring Kamalakara among the advocates oflfcl e father’s prior claim.

1 This doctrine, which is ncost usually attributed to Crikhara, is also put 
"forth by Kulluka in his gloss on M. IX. 217. He is refuted by Raghava- 
nanda. Nandauachariya is sileut.
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The stepmother is incapable of inheriting under Bengal Lecture 
Law, and the way in whicli Vijnane<jvara speaks of the 
mothers right of inheritance and to a share on partition, gtepl 

' shows diatii.ctly that he did not mean to grant any such mother, 
right to the stepmother, though many Digests of the Mitak- 
shara School take a different view of the stepmother’s right 
on partition. Balambhatta is the only writer who mentions 
her as an heir. Under Bombay Law she may be brought 
in among the heirs as a female Sapinda.1

On failure of the parents, the inheritance descends to tbeWBrothera. 
brothers under the leading texts of Yajnavalkya and Vishnu.
It has been seen, however, that the relative position of the 
parents and brothers as heirs was not settled in the epoch of 
the Smritis, and the same uncertainty has continued to pre
vail in the time of the Commentators. Some authors propose 
to reconcile the conflicting Smriti-texts on this subject by 
the rule tlTat the parents shall tak6 ancestral property, 
whereas self-acquired property shall belong to the brothers.2 
The Smritichandrika (XI. 4, 14), Vaijayanti and Apar^rka, 
following a text of Brihaspati, state, that the brother may 
inherit before the mother in case she permits it, but not 
otherwise. The Viramitrodaya (193) makes the prior 
claim of the parents or brothers to depend on their 
individual merit. On the other hand, the text of Manu 
(IX . 217) on the paternal grandmother’s right to inherit 
after the death of the mother, has caused some writers to 
place the paternal grandmother before the brothers in the Grand-r jt o mother.
■------------------------------------------------i----------w-------------------------------------

1 West & Biihler. y
2 This opinion is delivered in the Ratnakara, as quoted in the Yivada- 

chintamani, p. 155 (Sanskt. text) and in Ciilapani’s gloss on Yajn. II. 135.
Culapani, relying on a text of Devala, says ( fo r  the Sanskrit, see Ap
pendix) : “  The right o f the parents to inherit even when brothers are
in existence concerns property acquired by the father, grandfather and 
other (ancestors). What has been acquired without detriment to the 
paternal estate belongs to the brothers alone, though parents are living.”
This remark appears to have been, taken from the corresponding part 
o f Apararka’s Commentary, though Apararka’s remarks in the first 
instance relate to the property o f an adulterous widow only. Such 
prop4 ty according to Apararka, shall go to the parents or brothers.

( For the Sanskrit, see Appendix.)
The decision is as fo llow s: “ If the property has been acquired by

the brothers without using the paternal wealth, through common exer
tion, the brothers alone shall be heirs, though the parents be living.
But if  the property has been acquired by the father, grandfather, and 
the rest, the right o f inheritance does not belong to the brothers, but to 
the parents.” See also the Kalpataru, as queued in the Vivadach., ibid., * 
and in the Yiram., 192. *

§

OBSTRUCTED INHERITANCE. 205

3
3



Lecture order of heirs. This course has been adopted by Devanna-
IX. bhatfca writing in the South, and by Nandapandita writing 

in the North, of India, and before them by Dhare^ara  
(lltli century).1 The Vlramitrodaya has recourse to the same 
method as in the two previous cases. It regulates the 
precedence between the grandmother and the brothers 
according to their relative merit. The leading authorities 
in every part of India, however, have conformed entirely to 
the doctrine of Yajnavalkya and Vislmu. The persistency 

^of this doctrine is shown by the fact that it has also been 
adopted by Haradatta in his Commentaries on Gautama and 
Apastamba and by the Commentators of Manu, though the 
literal meaning of Manus text (IX. 217) implies that the 
grandmother shall take immediately after the mother.

Half-blood. Whether stepbrothers have any claim to the inheritance 
according to the leading Smriti-text, depends entirely on 
the question as to which is the best of the several readings 
of Yajnavalkya’s text on reunion (II. 139). If  Apararka1 
and Culapani’s. reading and Apararka’s interpretation of 
it is to be followed, half-brothers can never succeed to one 
another; and Apararka says accordingly (in his gloss on 
II. 138) that uterine brothers alone (take the inheritance) 
on failure of the parents, on account of their propinquity, 
and not the stepbrothers.2 Nilakantha does not give the 
stepbrother a place here, but he makes him inherit after 
the grandmother, and together with the grandfather.3 4 
The Vivadachintamani does not insert the * stepbrother 
after the brother in the series of heirs, though it considers 
him to be mentioned as an heir in a text of Devala (p. 154, 
Sanskr. text) and acknowledges his right, where he was re
united with his deceased stepbrothers (pp. 157— 160). All 
the leading authorities, however, from Vijnanecvara and his 
predecessor Vi<jvarupa* downwards, make the half-brothers 
succeed on failure of uterine brothers, on the ground of 
propinquity and because the general term Bhrdtar in the 
text of Yajnavalkya must be used to denote both uterine 
and stepbrothers, uterine brothers being designed by the 

• word Sodara. The authors quote besides some express 
Smriti-texts in favour of the succession of the half-blood.

1 Smrifcich. XI. 4 ; >Vaijayanti XVII. 7. In both works the contrary 
opinions of Vijnanecvara (Mit. II. 5, 2) is expr&sly refuted.

2 ( For the Sanskrit, see Appc ndix.)
3 May. IV. 8, 16. 20. *
4 Mit. II. 4, 6 ; Dayabh. XI. 6, 10. •
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On failure of brothers of the half-blood, the inheritance Lecture 
descends to the sons of brothers of the whole blood ; and on IX- 
failure of the latter, to the sons of brothers of the half- 
blood. * I ll cases of competition between brothers and Nephews, 
nephews, the latter are in general excluded by the rule, 
that the Sapindas take according to the degree of their 
nearness, but they succeed to the interest of their father in 
the property of a predeceased brother of his, which had not 
yet been divided at the time of their fathers death. The 
reason of this rule lies in this, that, as stated in the*3 
Madanaparijata, their own father has died after the claim 
to his deceased brother's property had already vested 
in him.1

Some authors insert after the brother the sister, and Sisters and 
after the nephew the niece; but this view is refuted in the n,eces‘ 
Mayukha^Vi vadatandava and other works. The Vaijayanti 
rests it on the f o l lo w in g  grounds : d l.  A  grammatical 
rule of Panini on the meaning of the word Bhrdtar.
2. The equal propinquity of brothers and sisters. 3. Mapu’s 
text (IX . 212) on the sister's right to succeed along with 
brothers to the property of a reunited coparcener. The 
sons of sisters shall take after brother’s sons. Balam- 
bhatta (LakshmidevI) agrees with Nandapandita, and 
thouo-h the view that sisters and nieces shall take aftern
brothers and nephews has never gained general ascendency, 
it is important from a historical point of view as evidenc
ing the growing friendly disposition of the later Jurists 
towards female succession. 1 ^

The same remark applies to the I*ule which extends the Sons of 
succession of the half-blood to those brothers who have the mother!6 
same mother in common. This rule is not given any-

0

i (For the Sanskrit, see Appendix.) The view that the Mayukha ap
pears to allow the sons of a brother who is dead to share along with 
surviving brothers (Mayne. § 484) has been, called forth by Borrodailes 
entir^v erron,eous translation o f May. IV. 8. 17. A perfectly literal 
transffido.. of tlae Sanskrit text, which is the same in the Bombay litho
graphed edition 41a and in N. V. Mandlik’s edition, p. 54. has been given 
by the latter. What Nilakantha means to say is this, that nephews, though 
their claim has been barred at the time o f their uncle’s death by their 
own father being then alive, succeed to their father’s share of the 
property of their deceased uncle and divide it with their other uncles 
under the Law of Representation, in case their father dies before the 
division o f his brother’s property has been effected. This is* precisely the 
opinion of Vijniine^vara and the other writers.
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Lecture where except in Nandapandita’s VaijayantI,1 and the order 
IX. 0 f  precedence among brothers and sisters of the whole 

blood and of half-blood is established as follows by that 
writer:— 1, brothers of the whole blood; 2, sisters of the 
whole blood ; 3, sons of the same father \ 4, sons of the 
same mother.

Grand- Grand-nephews come in directly after nephews under 
nephews, general Law, and according to Apavarka, Yaradaraja and 

Nandapandita. But the Mitakshara, Madhaviya, etc.,
•assign to •them a lower place in the order of heirs, as will 
be seen directly.

Remote The nephew is the last of those heirs who are enumerat- 
kindred. e(j singly by Yajnavalkj^a and Vishnu. On failure of 

them attaches the succession of remote and very remote 
relatives, who are designed by these two writers, as in the 
other Smritis, by those vague and general terms denoting 
relationship in geneftil which have been briefly referred to 
before. The vagueness of the ancient rules on this head 
left.a very wide scope for the interpretatory skill of the 
Commentators, and their diveigence both in questions of 
principle and of detail is very considerable. The princi
pal difference between the Bengal School and the other 
schools as to the succession of- males consists in the

1 After having' established the general right o f sisters to inherit, 
Nandapandita goes on to say : * {for the Sanskr it, see Appendix) : —

“ Then those brothers who are sons o f the same mother and father 
shall inherit in the first iefttymee, because possessing more particles o f 
their father’s body (than their sisters) they are the*next of kin. On 
failure of them, those sisters who are daughters o f the same mother and 
father shall inherit, because they are more nearly related (to the deceased 
owner) than brothers born o f a different mother, and because the sons 
o f a different mother are distant through their mother, and the sons o f a 
different father through their father. But on failure o f sisters they 
(the half-brothers) shall also inherit under the te x t : Where there are both 
uterine brothers ancV stepbrothers, the uterine brothers shall, take alone in 
spite of the existence of a stepbrother. And then the sons o f the same 
father shall take first, and the sons o f the same mother afterwards, 
because the seed is superior (to the womb) and because the nearness 
determines the,order (o f heirs). Thus, supposing a man to have had 
two wives and two sons by the one wife, one son by the other wife, the 
mdther o f two sous subsequently marries another husband, and bears 
another son to him. so that she has three sons. In that case, if one of 
the two sons by her first husband should die, his-property is taken by the 
son o f the same mother and lather in the first instance. On failure o f 
him it is taken by the son o f the same father, though he is born of 
a different mother, because the seed is superior (to the womb). On 

° failure of him* it goes to the son o f the same mother and o f a different 
father.”
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method adopted- by the Bengal writers of testing the Lecture 
claims of an heir by the principle of spiritual efficacy and 
of introducing under this method a number of cognates 
between the agnates, instead of placing them after the 
agnates, as the other schools do. Under the Mitakshara 
system? affinity is in reality the sole text of the priority 
of an heir, though the spiritual benefits conferred by him 
on his deceased relative are occasionally referred to als an 
additional reason for his right to succeed. Nor has the 
term Sapinda retaiiled its original meaning in th#language 
o f Vijnane^vara. . It does not denote “ a kinsman connected 
by funeral oblations,” but it means one who has particles of 
the body in common with his deceased relative, more parti
cularly a blood relation within six degrees. The same ex
planation is given by Yi^veijvara in the Madanaparjjata, by 
Nandapandita iri the Vaijayanti, and by other writers who 
have followed the system of Vijnaneg vara; and it is easy to 
fcee how decisively this theory must have operated'in favour 
of the principle of affinity and against the principle of 
spiritual efficacy in determining the order of succession.
Thus Jimutavahana (Dayabh. X I. 1, 37— 42) deduces both 
from the express text of Baudhayana and from the deriva
tion of the word Sapinda as denoting one connected by- 
funeral oblations, the doctrine that Sapinda relationship in
cludes the agnates within three degrees only, as far as the 
Law of Inheritance is concerned, though he admits that, for 
questions of impurity caused by a death and the like, the 
number of Sapindas amounts to se^en.1 Vijnanecvara no
where refers to a distinction of this kind, and the natural 
inference is, that the term Sapinda means agnates within 
six degrees whenever he uses it. Nor does he ever quote 
Baudhayana’s text on Sapindaship.

Passing to the details of the Mitakshara system, I w ill Mitakshara 
first advert to an important omission in Cfdebrooke’s trans- s-’8UMn* 
lation, which, though noted by Dr. Buhler and other 
Sansicritists, seems to have given rise to several miscon- 
ceptions. In Mit. II. 5, 5, the two Sanskrit words a.Sapta-

▲
1 The etymologically correct explanation o f the term * Sapinda,’ 

under which it is connected with the funeral oblations, occurs outside of 
Bengal also,—e. g., in the Smritichandrika. Sanskarakanda Chapter on 
Marriage, where Sapinda is defined as follows • •

(For the Sunskrit. xfia Appendix) : “ Those who give Pindas (funeral 
balls) to the same person are Sapipdas.” •
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Lecture mat have been left untranslated, and the second sentence 
rc* in that paragraph ought to run as follows:— “ In this 

manner must be understood the Succession of Sagotra 
Sapindas as far as the seventh (person)” The Sagotra 
Sapindas are the first of the two principal classes into 
which the Mitakshara divides the Gotraja heirs of Yajna- 
valkya’s .te x t ; the second class being the Samanodakas—
i.e., the more remote Gotrajas, from the seventh to the 
thirteenth degrees inclusive. The whole group of Gotraja 
heirs is, however, headed by the paternal grandmother, 
who takes before the paternal grandfather under a text 
of Manu (IX . 219), and probably also because the mother • 
under Mitakshara Law takes before the father. The pater
nal grandmother is followed by the paternal grandfather and 
his sons,— i.e.y the paternal uncles, and by their son’s sons, 
in other words, the cousins of prcwpositus ; then comes the 
paternal great-grandrh other, great-grand father,together with 
their sons and grandsons, and so on, in each.line up to th»  
thirteenth degree, or as far as the relationship can be as
certained. Simple as these rules may seem, they are not 
sufficient in  order to establish the order in which the 
agnates take under Mitakshara Law. It has been pointed 
out long ago by the Sastris that the enumeration of the 
agnates in the Mitakshara is not extensive, but exemplifi
cative; and Messrs. West & Buhler have shown that, in 
the opinion of Vijnanecjvara, the designation of Gotraja 
Sapindas belongs to all agnates within six degrees, while 
those removed further than six degrees come within the 
definition of Samanodakas. The question as to the order 
of precedence between these numerous heirs has given * 
rise to much diversity of opinion. Passing*-over the
opinions of earlier writers, I will only notice, the arrange
ments proposed by Messrs. West & Biibler, and quite 
recently by a native "scholar, V . N . Mandlik.1 The dis
tinctive feature of the Rao Saheb’s system is its close ad
herence to the letter of the rules of Vijnane<jvara and of 
his Commentator V i^ e ^ a r a . ’ A t the head of the Gotraja 
Sapindas he places those eighteen heirs ending with the 
great-grandfather’s grandson, who are expressly named by 
Vijnaneijvara, Then come twelve other hteLs, down to the 
grandson of the seventh male in ascent, who are mentioned

| it----------------------------------------- |-------------------

1 West & Bjihler’s Dig., 124-125 ,* Mandlik, 37G—3SG.
• , * • |f ' |. *
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by VicveQivara iii the Subodliini. Lastlj1-, the descendants Lectubk 
iiom the fourth to the sixth degrees of pvceposittts, the ix. 
descendants •from the third to the sixth degrees of his — “
brothers, the descendants from the third to the sixth de
grees of his paternal uncles, and so. on, are added on the 
strength of Vijnaueijvara’s general definition of the term 
Sapindas. Thê  great obfecoion to this system lies in the 
low position assigned to the grand-nephew, to the sons of a 
cousin, and to all other, relatives of the same degree, the * 
grand-nephew coming in as the 34th, the son of a cousin as 
the 42nd, heir, etc. The exclusion of the fourth generation 
in each line by Vij Dane? vara and Vicjve^ara is, probably, 
connected with their general theory about the right of 
representation, which, as stated in the last Lecture, Is not 
extended beyond the third descendant by either of these 
authois. Now this narrow view has been entirely over-

• ruled in the . present day by the teaching of the other 
authorities as far as the deceased owner’s own line is con
cerned. It seems but reasonable, therefore, that the same 
principle should be applied to the lines of the father, 
grandfather, and more remote ancestors. For the same 
reason I am unable to agree entirely with either of the two 
systems proposed by Messrs. West & Biihler, though under 
these two systems the position of the grand-nephew is very 
satisfactory. I would submit for consideration the following 
arrangement which is based on textual authority thus 
far, that it accords itself in its first part at least with the 
system proposed by Apararka,1 the colleague of Vijnane^vara,

1 A transition of this Section o f Apararka’s Commentary has been 
given in Rajkumar Sarvadhikari’s Lectures, pp. 648-649. As, however, 
the MS. used by my learned predecessor appears to have been defi
cient in the second portion, I subjoin the text and a translation of 
it. ( For the Sanskrit, see Appendix.) There the uterine brother is a 
specially near Sapindaf because he presents water, e t c , to the same 
persons (as the deceased owner himself). His son is slightly removed, 
because he presents one ball to his own father, who is th« brother 
o f prapositus, and does not receive a ball from the latter. This man’s 
son is more distant than he is, because the balls he gives to his own 
father and grandfather are addressed to different persons. But this 
last man’s son is very remote, because he presents all the three balls to

* different persons. ‘ Thus the brother, his son, and his son’s son are the three
nearest Sapindas in the fa tters  line. The same rule applies to the grand
father’s and great grandf^ ic^ ’s lines. On failure o f them the three 
descendants, viz., the 6on and the rest,—i. e.. so^s, grandsons, and great 
grandsons o f each o f the three paternal ancestors beginning with the * 
father aije heirs (in succession), by reason o f their Sapinda connection 
with preepontns. •
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Lecture find, b y  Vijn&n6<£v<ira/s C om m entator, N andapandita.* F io m  
IX  the subjoined T ab le  o f  Sagotra  Sapindas under M itakshara 

Law , the w ives o f  collaterals and  descendants have been, 
om itted, the question  as to  their p osition  and r ig h ts h a v in g  
to  be discussed afterw ards in con n ection  w ith  th e righ ts 
o f  distant fem ale relations in  g e n e r a l:
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© 5 * 2 °  § § § ,
j  2 'o S  r§ ,§ r§ 1 Nandapandita’s rules have been
.g'S S fl 3 a g translated by Colebrooke, Mit, I I .  6. o,

§ & 2 2 2 ^ note. He agrees with Apararka as far
g & ■§ 60 ‘ °  as the three first degrees in the three
toJ) g © §  lines o f the father, grandfather and
■§ © O . . g o  great-grandfather are concerned, but he in-
g A ^  serts mother’s Sapindas after these, and does
O g not say distinctly in which order the more

o  remote relations are to take.
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I trust that this system will not be objected to on the Lecture 
ground of its being rather hard on the fifth, sixth, and 
seventh descendants of the owner. It is quite an excep
tional thing for a man to have a great-great-grandson alive 
at the time of his death, not to mention more remote des
cendants. On the whole, the order of the precedence 
among the more remote Gotraja Sapindas must always 
remain an open question, but thus much seems clear that 
the narrower view of the Mitakshara as to the great grand
son’s right having been broken through in the case ot 
unobstructed inheritance, it would be inconsistent to < 
adhereto it in the case of obstructed inheritance.1

After the Gotrajas, the Mitakshara calls the Bandhus, or Bandiius. 
cognates, to the succession. That the Bandhus correspond 
as exactly as possible to the cognates of the Roman Law 
follows from the definition of Vijnanecvara, who says, that 
the term Bandhu is an equivalent for Bninnagotra Sapindas, 

blood-relations within six degrees, who belong to . 
a different family. This definition occurs in an eariier 
Section of the Mitakshara (iI. 5, 3). In treating of the 
succession of Bandhus (II. 6) Yijnanecvara, under the 
before quoted text of Baudhayana or Vriddha Catatapa, 
divides them into three species, viz., a mail’s own 
Bandiius, his father’s Bandiius, and his mother’s Bandhus.
Each species consists of three Bandhus, and these may be 
briefly described as being, in the first case, the first cousins 
of prcepositus;  in the second case, his father’s ; and in the 
third case, his mother’s first cousyvs, with the restriction t 
tliat Sagotra cousins are excluded in all the three cases, as 
being included under the term Sagotra Sapindas. Each of 
these nine Bandhus takes on failure of the one preceding 
in order. .I t  is clear that this enumeration is not meant 
to be exhaustive, hut exemplificative. Which other relatives 
have to be supplied in Vijnanecvara’s d£>inion, may be 
seen from his observations on the term Bandhu in the 
Section on  Succession to a Partner in Business. Taking 
all his remarks on the meaning of Bandhu or Bhinna- 
gotra Sapinda together, and comparing them with what 
he saysvabout the meaning of Sapinda in the Section on

•----------------- — ------------ #■ ;■ # ; ; “
1 The above bad been written long* since, when Rajkumar Sarvadhi- 

kayi’s Tagore Lectures, published 1882, came ilfto my haads. I rejoice • 
to observe the perfect agreement, up to the 39fch heir, o f the above 
arrangement with the one proposed by him. •
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Lecture Marriage*1 the male Bandhus in Vijnaneijvara’.s system may 
be supposed to include the following persons :2

1. In the deceased owners own lin e : the male issue 
within four degrees of the daughters of his descendants;

2. In the father’s line: the male issue within four degrees 
of the daughters of his father’s decendants';

3. In the mother’s line : all relations within four degrees.
The extension of the Bandhus to four degrees only is in

accordance with the rule that Sapindaship in the female 
line does not extend beyond four degrees.

More than The later Digests outside of Bengal agree in the main 
dhu8Ban" ^ ie êaphing of the Mitakshara. One point is quite

clear, viz,, that the opinion sometime held as to the restric
tion of the term Bandhu to the nine Bandhus specially 
mentioned is not countenanced by these works. Thus the 
Yiramitrodaya (p. 200) says, that the maternal uncle must 
needs be included in the term Bandhu in the text of Yajna- 
valkya (II. 135).3 The Vivadachintamani (Calc, ed., 156), 
in enumerating the heirs, paraphrases Bandhu by m a t id a d ih l  
“ the maternal uncle and the rest ” Elsewhere also the two 
synonymous terms, Bandhu and Bandhava, though denot
ing relationship in general, are not seldom explained in the 
same way. Thus Haradatta, in commenting on the phrase 
“ the mother, father and their Bandhus,” in a text o f Gau
tama (V I. 3), sa}7s that their Bandhus means “ the maternal 
uncle, the paternal uncle, and the rest.” The Sarasvatlvila*sa 
(§ 647) interprets the term Bandhava by “ the maternal uncle 
and the rest, and the son of the father’s sister and the rest.” 4 
Madhava (p. 55, cf. Goldstucker, 27, note), in commenting 
on Yaj. II . 149, interprets Bandhava by “ maternal uncles 
and the rest.” Varadaraja (p. 47), in commenting on a tesft 
of Katyayana relating to Sindh an a, gives precisely the 
same explanation of the term Bandhu.

1 I t  is true that some works give different rules about the extent o f 
Sapindaship. according as it relates to impurity, marriage, or inheritance. 
This view is taken, e. g. in the Dayabhaga (X I; tl 38—42). But in those 
works which do not establish different sorts o f  Sapindaship for different 
purposes, the general rules on Sapindaship must apply to all cases 
indiscriminately. The statements, o f the Yiramitrodaya (pp. 166-157 
199-200) on this subject are hardly consistent.

2 See West & Biihler, 133— 137.
* -As for the wrong interpretation put on this passage in the case o f  

Gridhari Loll Roy r. The Government of Bengal, see Prof. Goldstiicker’s 
paper on the Deficiencies,-eto., p. 26. note..

f- In Mr- Foulkes’s translation read—“  The son o f the father’s sister ”  
for “  the father’8 sister.”  n

• %
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Vijnanetjvara’s definition of Bandhu, as being convertible Lecture 
with Bhinnagotra Sapinda, is repeated in the Ylramitro- ^  
daya (p. 199), Vivadatandava,1 Sarasvativilasa ( §  586) smriti- 
and other Digests of the Mitakshara School. The Smriti- chaudrika. 
chandrika, on the other hand, lays down the general rule 
(X I . 5, 15) that where, in any of the three groups of distant 
relatives, viz.y Sapindas, Samanodakas and Bandhus, one 
of the textual (Vachamkj,) nearest kinsman should be 
wanting, his place shall be taken by another, who is some
how equal to him. In support o f this rule he quotes a text 
of Gautama (X X V III . 21).

As for the order in which the Bandhus take, it has Order of 
been proposed by Messrs. W est & Buhlerto place the nine a^ngtbe 
Bandhus specially named at the head of the Bandhus ; Bandhus. 
and after them the others in the order of propinquity.
This arrangement is based on the principle proclaimed 
in the Mayukha that incidental heirs are placed at the 

. end. The same principle is virtually enounced by 
‘Vijnane^vara himself (Mit. II. 5. 2). I t  may be ques
tioned, however, whether the uncle should not come 
in as the very first of the Bandhus. In one passage of 
the Mitakshara, when engaged in explaining the term 
Bandhu, Vijnane<jvara refers back to the above definition, 
and gives to understand that this definition includes pri
marily the maternal uncle ; and in another passage he says 
similarly, that the maternal uncle is the first of the Bandhus.2 
The author of the Vlramitrodhya seems to be of the same

1 ( l o r  the Sanskrit, see A ppendix?) Though the Bandhus are Sapindas, 
they are mentioned separately, because they belong to a differ- ent 
Gotra, or family.

The VivaJatandava quotes and refutes a long passage attributed to 
Apararka, to the effect that the three Bandhus o f ode’s own only can in- 

■ herit. The MSS. of Apararka, quite on the contrary, contain the state
ment that these three Bandhus do not inherit alone (  For the Sans
krit, see A ppend ix .) “  On failure o f Gotrajas. a Bandhu (inherits),
— i.e., the sbns o f the father’s sister, of the mother’s sister, o f the 
maternal .uncle and other (oognates).”

2 The first passage occurs in the Commentary on Yajnavalkya III. 24.
There the word Mdtnla (maternal uncle) is explained as follows: “ The
word Matula refers by implication to one’s own Bandhus, to the mother’s 
Bandhus, and to the father’s Bandhus, as well as being (also) connections 
through a female. TheW isve been enumerated in the gloss on the text 
(o f Yajnavalkya II. 135j^a*ied the wife and t|m daughter.”  The earlier 
passage of the Mitakshara here referred to is Vijnane^vara’s definitiqn # 
o f the term Bandhu (Mit. II. 6). In commenting on II. 149, Yijnanegvara
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Lecture opinion, as he points.out the absurdity of m aking tire mater- 
IX- nal uncle’s son an heir,, and excluding the maternal uncle 

himself, who is more nearly related to the deceased than 
his son. The passages quoted before from Haradatta, etc., 
likewise name the uncle as the first of the Bandhus. In  
the Treatises on Funeral Oblations,and in Sanskrit iiterature 
in general, there are several indications ■ tending to show 
that the relation between a maternal uncle and his nephews 
was one of special intimacy in India, as amongst other 
'archaic nations,— e. g., among the ancient Teutonic tribes. 
Whether this institution may have to be traced to the un
certainty of paternity in primeval times, or to the view  
that maternity being more visible, is therefore a nearer 
kind of relationship than paternity, or whatever other 
opinion may be entertained of its origin, it is spread over 

4 the whole world, and together with it the succession of the 
nephew to his maternal uncle’s property, which is simply 
the converse of the uncle’s right to succeed to his nephew. 
Taking for granted then that the maternal uncle was a 
specially favoured and influential relative in India, it is 
but natural to suppose that, in this country as elsewhere, his 
general position did not fail to influence his rights as an 
heir. Vice versd, the nephew may be supposed to have 
possessed a preferential right to succeed to his maternal' 
uncle. An essentially new system of Bandhu relationship 
under Mitakshara Law has been recently proposed by  
Rajkumar SarvadhikariT H e takes the three Bandhus 
each as indicative of the Three principal classes of Bandhus, 
and not as embracing the nine Bandhus specially named 
only. This theory has the advantage of giving a clue to the » 
order of precedence among the Bandhus. However, though 
it is developed with rigorous logic from the data put forth 
by its author, there is no sufficient foundation for these 
data in the Mitakshara to command its ready acceptance, 

system. • The distinctive feature of the Bengal system, whiph con
sists of the insertion of the Bandhus between the agnates by  
virtue of the principle of spiritual efficacy, has been refer
red to before. There exists much difficulty as to the way

speaks o f the relatives called Bandhus, as consisting o f the Bandhus on the 
mother s side, such as the maternal uncle and the rest. This text occurs 
m the Section on Inheritance (II. 12. 2), but it has not been correctly 
rendered by Colebrooke. See Goldstucker, ibid, 27, note, and 30. 

lagore Law Lectures, 687—735.
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in which' this principle lias to be worked out in each case. Lecture 
It would not be easy, however, to say anything new on lx * 
this subject after the exhaustive discussion it has met with 
in several decisions of the High Court of Bengal, and inI T  !• . ... O O ;
the Lectures or previous Tagore Professors.

Another point of difference between the Mitakshara and 
Dayabhaga concerns thetpfsition of females among the in the 
remote heirs. In this case, however, Devannabhatta, Mitra- 
mi<ji-a and other writers of the Mitakshara School side with ‘ ,u 
the Dayabhaga. Those Indian writers who deny*the righf? 
to inherit of the distant female relatives found their opinion 
chiefly on two ancient texts, which declare the general 
incompetency of women to inherit. It has been pointed out 
that these texts have no bearing on the Law of Inheritance 
originally ; but this is a historico-critical question, which 
does not concern us here. The Dayabhaga takes these 
texts to show that females can never inherit except those 
mentioned in special Smriti-texts, viz., the widow, daughters, 
mother and the paternal grandmother, who, according to 
Jimutavahana, takes after the paternal grandfather. The 
same opinion, says the Dayabhaga, is conveyed in the text 
o f  Yajnavalkya (II. 135) on Succession, by the term Gotraja,
“ a family member,” literally “ bom in the family, ” which 
excludes female Sapindas, because they are not born in the 
same family.1 I must note here an important variation of 
reading in the text of Yajnavalkya just quoted. The 
Dayabhaga reads Gotraja, and this use of the masculine 
singular form (“ a male family member”) precludes abso
lutely the notion of any female Gotraja being called to the 
succession under this text. The same reading is given by 
all otljer Bengal writers, including Kulluka, the celebrated 
Commentator of Manu,2 and by the Mithila writers,3 
and it  may be traced to the Commentary of Apararka.4

p

1 (For the Sanskrit, see Appendix?) Read in Colebrooke’s translation 
(Dayabb. XI. 6, 10) : “ And for the further putpose of excluding females 
related as Sapindas (or the wives of Sapindas), since these do not spring 
from the same line,” instead of ** since these also sprung from the 
same line.”

2 Gloss on M. IX. 187, Kulluka’s follower Raghavananda has the same 
, reading (gloss on 186).

8 See Vivadach. p. 164 ; Ipv'dachandra (MS.)
4 Several MSS. o f the text o f the Yajnavalkya-smriti, especially those 

coming from Bengal, appear likewise to have preserved this reading, and 
it has been adopted from them in the two Calcutta Editions of the Sans- 9 
krit text of that work, and in Professor Stenzler’s Edition. Mandlik’s

o
»
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Lecture Looking at this reading from a philological point of view, 
it must be confessed that it is very acceptable, as it corres
ponds to the term immediately following, Bandhur, which 
is also a singular form used* in a collective sense. But 
whatever may be the intrinsic merit of this reading, it 
is not the reading recognized by Vijnane^ara. The 
Mitakshara exhibits the plural form Ootrajd— i. e., “ family 
members,” and this reading has been adopted in all the 
Bombay, South-Indian and Benares Digests except Apa- 

vr a r k a .
And in the It is obvious that the adoption of this reading creates 
cimnVrika possibility of female succession, which, under the other 
and vfra- reading, is absolutely precluded. But though the plural 
mitrodaja. form Qotraja, “ family members,” may include female rela

tives, it does not necessarily do so. This point is insisted 
upon in the Smritichandrika (X I. 5), which states, that 

* although there would be no objection from a grammatical 
point of view to considering the plural form Gotraja as a 
compound of two genders, including both male and female 
relatives of the Gotraja class, it would be necessary to show 
a special reason for such an assumption as this, the primd 
facie view of the matter being that it relates to male Gotra- 
jas only. Moreover, Devannabhatta goes on to sa y : The 
general incapacity of women to inherit is declared in the 
Cruti (Veda), and the term Gotraja, in the text of Yajna- 
valkya, must, therefore, be referred to males only, just as the 
term Putra (son) in another text, which is discussed by the 
Commentator of the Apastamba-sutra. Finally, Devanna
bhatta refutes the opinion of Vijnane^vara, that the 
paternal grandmother is to take as a Gotraja relation, her 
right attaching, in his opinion, directly on failure of the* 
mother (X I. 4, 6— 11). The position thus assigned *to the 
paternal grandmother is the only point of difference 
between the Bengal and Smritichandrika doctrines. The 
Viramitrodaya (174-175 ; 196— 200) likewise, while refuting

Edition has the other reading. Though Apararka does not admit distant 
female relations to the succession, he* does net base this rule on the Cruti. 
On the contrary, he says :—

{For the Sanskrit, see Appendix.)
The explanatory text—Therefore women are feeble and incompetent 

to inherit has to be applied conformably to circumstances in corrobora- 
-  tion (o f rules otherwise established). It  must be referred, therefore, to 

the case where there are sons.i
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both the Dayabhaga and the Smritichandrika doctrine Lecture 
regarding the position of the grandmother, endorses the IX- 
theory that females cannot inherit except under special 
texts. It refuteS the opinion ’of Vidyaranya (Madhava), that 
the Cruti relative to the exclusion of women admits 
of a different construction, and refers to the wives of 
paternal uncles, etc., as instances of excluded females.

Passing to those Digests, which show themselves favour- Females 
able to female succession, I will remark first that the adl",lt®dt0 
opinion of Madhava has been correctly stated T>y Mitra- 
mi<jra. Madhava saysj^Tideed, that the Vedic text, which 
is quoted in 'support of womens incapacity* to inherit, 
relates really to their incapacity to take a portion at the 
solemn Soma sacrifice, and this interpretation has been 
adopted by Madhava’s successor Varadaraja (40). The 
Sarasvatlvilasa, though often referring to the same text in 

• connection with succession, quotes wfth approval an inter- * 
pretation of it (§ 336), under which the incapacity to in
herit is restricted to the case of a division between a father 
and his sons.1 Nor is the author of the Sarasvatlvilasa 
behindhand in applying* this principle to obstructed 
inheritance. He refutes (§§ 583— 585) the doctrine of the 
Smritichandrika, that the paternal grandmother takes 
immediately after the mother, and asserts that the opinion 
pronounced by Vijnanetjvara on this subject is the correct 
one. Madhava’s and Varadaraja’s statements regarding the 
succession of remote kindred are extremely brief, and con
tain no reference to the great-graryclmdther, etc. But from 
what has been said before about their general opinions 
regarding the right of women, it follows that this omission 
cannot be intentional, and that these writers, quite on the 
contrary, may be supposed to have favoured the claims of 
the wives and daughters of collaterals even. In corrobora
tion of this view it may be pointed out that Varadaraja, in .

1 In the Sarasvatlvilasa this interpretation is attributed to Vijnane9- 
vara. Asahaya, Medhatithi and others. It is actually found in the Com
mentary o f Apararka (see the preceding note). It may occur in the 
lost jfortion of Medhatithi’s Commentary on Mann, though the analogous 
text of Manu. IX. 18. is interpreted differently by Medhatithi. In the 
Mitaksbara I have not been able to find anywhere a reference to the said 
Cruti-text. The Sarasvatlvilasa. in one place (§ H 4). quotes a text of 
Gautama on women’s iijki 'city to inherit (read “ women take no share 
of the inheritance, because they are Niri: driyfl” ), which is certainly not * 
authentic. The quotations in the Sarasvatlvilasa, as observed before, 
are extremely unreliable. * >

o
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Lecture treating of Succession to Strulhana (p. o2), takes ̂ the pluial 
IX. form Svasriyadyan, “ the issue of the sister, etc., in a text 

of Brihaspatl to relate botli to male and female issue, and 
to prove that both males and females shodld have a claim 
to the heritage. Of the Benares and Bombay Digests, the^ 
Vivadatandava, Subodhini and Madanaparijata do not refer/ 
to the wives and daughters expressly, but neither do they 
exclude them anywhere. The YaijayantI (X V II. 10), while 
disapproving altogether of the Succession of the Nine Tech-? 
'meal Baridhus, on the ground that the sister and the sisters 
son are nearer relatives than the son^f the fathers sister and 
the rest,1 introduces the sister and the father s sister, etc., as 
heirs, where the great-grandfathers line has been exhausted 
down to his grea°t-grandson. It may be noticed en passant 
that Nandapandita agrees with other advocates of women’s 
rights in applying the text of Manu on the right of the 
nearest Sapinda td females, though Sapinda in that text is 
used in the masculine gender.2 The sister and her sons, etc., 
are also mentioned among the mothers Sapindas, who are to 
inherit “ on failure of the fathers Sapindas] but who the

Mayukha. fathers Sapindas are does not become clear. The Mayukha 
shows itself far more favourable to female succession than 
any other of the standard Digests. It  agrees with the 
Mitakshara in placing the grandmother at the head of the 
Gotrajas, whom it designs as Gotraja Sapindas ; but it does 
not copy the remark of the Mitakshara, that the Gotrajas 
consist of three groups of relatives,— the grandmother, the 
Sapindas, and the Samanodakas. This is no doubt because 
the Mayukha recognizes the right of the sister also, whom 
it inserts directly after the grandmother. The reasons 
adduced for this proceeding are highly interesting, and I 
may be allowed to quote that passage of the Mayukha in 
full, particularly as it has not been rendered correctly

1 This passage has been omitted in Colebrooke’s Mitaksh. II. 5. 6 . note, 
where the greater part of Nandapandita’s dissertation on this subject has 
been translated.

2 The above rendering accords itself in the main with Mandlik’s trans
lation. Borrodaile* “ And [the next rank is] hers, both from her being 
begotten under the brother’s family name, and there being no further 
reservation with respect to the gentile relationship (Gntiajatva), it does 
not particularly specify the same gentile kindred. Neither is she men
tioned in the text on the occasion o f taking the wealth ; [but as next o f

1 kin she succeeds].”  In this'translation the pronoun is referred to the
sister, instead o f to the abstract noun |
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in Borrodaile’s translation. After having stated that, on Lecture 
failure of the paternal grandmother, the inheritance beloncrs IX- 
to the sister, and having quoted in support of this propo
sition texts of Manu (IX. 187) and Brihaspati, showing that 
the right to succeed depends on propinquity, Nllakantha 
goes on to say: “ And (she inherits for that reason also)
because she is also born in her brother’s family (like other 
Gotrajas), and partakes therefore of the qualities of a Gotra
ja  relation. It is true that she does not come within the 
definition of a Sagotra relation. But this (qualit°v of bein * 
a Sagotra relation) is ftot mentioned here as a condition of 
taking the inheritance.” The locus standi thus created for 
the sister is that she takes as a Gotraja relation, according 
to the etymological meaning of that term as denoting one 
born in the same family. This, as pointed out by Messrs.
W est & Biihler, shows, that all those females who are born 
in the same family,— i.e., all daughters of male Sapindas 
— are heirs under Mayukha Law. Nor is it probable that 
Nllakantha meant to exclude the wives of male Sapmdas, 
for he brings in the grandmother as a Gotraja relative.

The Mitakshara finally takes a different view of the Mitfk- 
meaning of Gotraja than the Mayukha. It includes in this sh" r“' 
term all gentiles,— i.e., all those blood-relations who belono- 
to the same family (Gotra),— and this definition, while ix^ 
eluding the wives, tends to exclude the daughters of Gotra
jas, because these, by their marriage, pass into a different 
Gotra, and marriage is obligatory under the Hindu Law.
The daughters can, therefore, j#me in as Bandhus only.
That they do take as Bandhus under the Mitakshara fol
lows from Vijnanecjvara’s observations on the mean inn- of 
Sapinda, in the Chapter on Marriage, and from the fact that 
he does not say (like Jlmutavahana) that Sapindaship for 
marriage purposes is different from Sapindaship . as appli
cable in the Law of Inheritance. To the male Bandhus, as 
given before, we shall thus have to add :— 1. The daughters 
of the owner’s descendants within six degrees; 2. In his 
father's line, daughters within six degrees, and their female 
issue within four degrees. The order in which they take is 
very difficult to ascertain, thus much seeming, probable, 
however, that the sisters take after their brothers. The 
wives qf collaterals may be supposed to come in directly 
after their respecti w: msbands.

Against this view of the Mitakshara LaV it has been’ An objeo- 
urged that the Mitakshara must be supposed to have recog-tluu

J
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Lecture nized the binding force of the texts on the disqualification 
IX. of women to inherit, and of the corresponding rule that
-----  this general disability can only be removed by special

texts, because the general authority of the Veda and of 
Baudhayana is acknowledged in the Mitakshara.1  ̂ H ow 
ever, the Mitakshara nowhere quotes the said Vedic text, 
nor does the Mayukha. Another western author, Apararka, 
though acquainted with that telxt, takes it as an explana
tory statement only (Arthaveda) and not as a rule (Vidhi). 
Vijuane<jvara would have explained it in the same way, 
most probably, if he had chosen to quote i t : for their gene
ral reverence of the Cruti and Smriti has never prevented 
the Indian Commentators from explaining away such parts 
of the old law as did not suit their own system. An impli
cit recognition of the general capacity of women to inherit 
may be found in the statement of Vijnane^vaia, that the 
texts on exclusion from inheritance are applicable to womeu 
as well as to men. The answers of the Qastris and popu
lar practice equally afford reason to believe that the suc
cession of females was persistently admitted in Western 
India. In the other provinces the opposite.- view has 
carried the day, but it is important to observe that this 
view, though confirmed by such standard works as the 
Vlramitrodaya and Smritichandrika, was not universal» 
either in Benares or Madras, and that clear vestiges of a 
different current of opinion may be traced in a number of 
important Digests of these two provinces.

Strangers. Where no relations arty in existence, the inheritance goes 
to strangers,— such as the spiritual teacher or pupil of the 
deceased, the Brahman community, especially learned 
Brahmans, and lastly to the King, whose right of succession 
does not, however, arise in the case.of property left by a. 
Brahman* There is reason to suppose that this last rule 
does not correspond to actual usage, and that the Kings 
were unscrupulous in taking any property which was not 
claimed by immediate descendants. In a remarkable pas
sage of the drama Sakuntala (Act V I) a king is highly 
extolled because he has failed to confiscate the property of 
a rich merchant who had left' no son, but a pregnant 
widow behind him.

Succession A  special line of descent is ordained for'the property of
hermit etc. members a religious order. The law on this subject is

"An ■ _____ _____________________________*—   -----------------------—■ •—
1 Mandlik,371. 2 See ante.
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principally based on a text of Yajnavalkya (II. 137), wliich lectube 
has four interpretations: 1. The heirs referred to in this Ix- 
text are three in number, the two last terms forming a 
Karmadharaya compound, denoting a religious brother of 
the same School. The three heirs have to be connected in 

, the inverse order with the three classes of proprietors, who 
are mentioned in the first half of the text, the spiritual 
teacher succeeding to the property of a student, etc.1
2. There are three heirs, but they have to be read in the 
direct order, the spiritual teacher succeeding to the hermit* 
as according to Vishnu.2 3. There are four heirs, the 
member of the same order being an independent heir, who 
takes on failure of any of the three, first heirs. The three 
first heirs have to be read in the inverse order.3 4. There 
are four heirs, who succeed in their order to each of the three 
persons mentioned in the first half of the sentence.4 Ac
cording to Apararka, the last term ^Akatirthin) denotes 
either a member of the same sect, or one dwelling in the 
same holy place, such as Benares.5 Nandapandita shows 
himself acquainted with all these four doctrines.

The question as to whether the descent of reunited pro- Reunion, 
perty is governed on the whole by the same rules as the 
devolution of undivided estates, or whether there exists an 
altogether separate line of descent in the case of reunited 
coparceners, is one of the points of contention between the 
Mitakshara and the Dayabhaga. Jlmutavahana considers 
Yajnavalkyas text regarding the devolution of obstructed 
property to be applicable to reunited as well as to undi
vided coparceners, except as far as fhe rival claims of several 
brothers are concerned, and most of the special rules 
regarding reunion have been inserted by him in the Chapter 
on a Brothers Right to Inherit Obstructed Property, by 
which proceeding the Chapter on Reunion has been exces
sively shortened in the Dayabhaga. The Dayabhaga doc
trine has been adopted as usual by the other writers of the 

f Bengal School. Jlmutavahana, in his turn, seems to have 
got his opinion from one of the other Commentators of

1 Mitaksh. II, 8 ; Viramitr. 202 ; Sarasvatlvilasa §§ 614—624;
Madhav. 37-38 • •Vivadachint.. Jagannatha, Mayukha. Kamalakara, etc.

2 Madanaratna, Culapiim. The same opinion is referred to by Kamala
kara. Nilakan^ha, Mitrami^r

8 Dayabh. XI. 6/ 36, 36 ; Dayakr. I. 10, 36, U6« % ^
4 Smritich. XI. 7. Apararka.
 ̂ Yaijayanti XVII. § 1.

4 i
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Lecture Yajnavalkya. Apararka prefaces the texts of Yajnavalkya 
IX, on reunion (H I. 138, 139) as follows:— “ It has-been  

stated that the property of a soilless brother, on failure of 
a widow, daughters and parents, goes to his brothers. To 
this (general maxim, Yajnavalkya) adds a special rule.” 
This shows clearly that Apararka agrees with Jimuta- ■ 
vahana, and not with Vipianeijvara, who says in the cones- 
ponding portion of the Mitakshara (II. 9 .1 ) :  Ih e  author
(Yajnavalkya) next propounds an exception.to the maxim  

“that th£? wife and certain other heirs succeed to the estate 
of one who dies leaving no male issue. The other wiiteis 
of the Mitakshara School have in the main followed Vijna- , 
necvara j only Mitramic^ra has explained the Mitakshaia 
doctrine of succession to a reunited coparcener in a very 
peculiar manner, which looks like an attempt to reconcile it 
witli the Dayabhaga doctrine, though he expresses his entire 
disapproval of that' doctrine in one place (p. 205). His 
own system of succession to a sonless reunited coparcener is 
based on a casual remark of Vijnanetjvara about a text of 
C&nkha, and stands as follows: Brothers, father, mother, 
virtuous wife and coparceners, sister, unreunited Sapindas 
and Samanydakas. However, this system differs from the 
Mitakshara, so much that it can certainly not be viewed 
as based upon it, and can have no authority even in tire 
Benares School. In the Mithila School the property of a 
reunited coparcener, like the property of one undivided, 
goes first to his widow.

Extent and Practically speaking, cases of reunion seem to have
importances uecom6 very rare in ngost parts of India, though I am

informed that they are not quite uncommon in JBenares. 
The applicability of the term reunion has moreover been 
restricted by most writers by means of a literal interpretation 
of the text of Brihaspati, which states that he who, after 
previous separation, dwells again with his father, brother, 
or paternal uncle, is termed reunited. Some writers, how 
ever,— such as Nllakantha, Kamalalcara, and Mitrami^ra,
__ state this enumeration'of relatives with whom reunion
may take place to be exemplificative merely, and to include 
all relatives from whom orie may have separated. The 
writers of the Mithila School extend,the denomination of 
Samsrishtin to all kinsmen between whom a junction of 
stock has taken place, and this, as pointed out before, seems 
to have beeu the original meaning of this term. Leaving 
aside the remaining rules of the modern Jurists regarding

2 2 4 OBSTRUCTED INHERITANCE.
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. reunibn, I will not omit to note, however, that the subject Leotube 
of reunion, though practically unimportant, is lnghlv — |
interesting from a historical point of view, on account ot 
the light thrown by it on the analogous case of undivided 
status, and on account of the way in which the Mitakshara 
Order of Succession to Undivided Estates, as shown before, 
lias been influenced by succeesijn to reunited ones.
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LECTURE X.'
THE HISTORY OF FEMALE PROPERTY.

— —

Analogies to the Law of Stridhnna from the laws of other nations—- T he Dharma- 
sutras— Meaning of Stndhana in the Smritis — Stridhana six-fold Manu 
on Stndhana — Vishnu and Yajnavalkya— Gulka —- Its real meaning 
Katyayana and V yasa— Katyayana— Devala— Dominion over Stndhana—- 
Narada— Yajnavalkya—Katyayana— Prajapati—Brihaspatf—Vyasa—Maha- 
bharata—Devala — Stndhana and inherited property—The Bengal School 
Vij&anefvara— Objecti'ems to his theory— It is not in accordance with the 
real meaning of Yajnava 1 kya’s text — How to put the question Ihree 
inaccuracies in Colebrooke’s translation —The first inaccuracy 1 he second 
inaccuracy — The third inaccuracy — Mr. Mnyne’s "opinion— Hse of the 
word Stridhana in the Miiakshara— Anomalous nature of Vijnanefvara 3 
theory— Ivamalakara — Balambhatta — Haradatta —  Nandapandita Vi9-
ve^vara— liudradeva— Apararka—  Woman’s State in Stndhana— Mayukha 
— Viramitrodaya — Smritichandrika — Madhaviya — Varadaraja — Sarasvati- 
Tilasa — Dayabhaga — Baghunandana and Cn’krishna — Jagannatha on 
the share obtained by partition — The share on partition in the other Schools
— The Mithila School — Immovable property in Bombay and South India
— Result.

Analogies F e w  topics can be more interesting to the student of 
ofS tri^ aW Comparative Jurisprudence than the History of the Pro- 
dhanafrom prietary Rights of Women, and to Ho single chapter of 
ot\e 1raws of that history is the comparative method better capable |

• nations, of being applied than to. the growth of the separate pro;
perty of women. Thus the ancient laws of the German- 
Saxons and Anglians, the cousins of the Anglo-Saxons of 
England, contain an institution which corresponds even 
more nearly to "the Stridhana of India than the Roman 
Dos, viz., the Gerade, which is a collective name for all such ■ 
species of property as are generally possessed by women 
only, such as women's dresses, ornaments and household 
articles and the like, and which can, therefore, be inherit
ed in the female line only. Th$rc can be no doubt that 
such articles as these have originaUy formed the only 
constituents of Stridhana in India, and that it is to this 
fact that the special rules regarding the descent of Stridhana 
are due. In course of time the Stridhana came to include 
sevei’al other descriptions of property as well, and among 
these the gift in token of love presented by the hi^band to



the bride is somewhat analogous to the Teutonic Morgen- Lecture 
gabe,— i.e., a present which the husband used to make to the x * 
bride on the morning after the wedding, and the Culka, or 
bride-price, may be fitly compared to the Teutonic Wittum, 
or bride-price. In Germany, both the Wittum, which was 
afterwards converted into a donation to the wife; aud the 
Morgengabe have exercise*! a. very considerable influence 
on the development of the proprietary’right of women.1 
The same may certainly be said of the Indian Culka, which^ 
from having been the bride-price, was made over to the 
bride herself in aftertimes, and became the subject of a 
special line of succession apart from the remainder of 
Stridhana.2

There can be no doubt that, in India as elsewhere, there The 
was a period when women were considered incapable of 
holding any independent property. A  well-known Smriti-

* text3 states that women, as well as sons and slaves, can 
have no property of their own ; whatever they acquire 
they must give up to him who owns them. That thp 
principle here enounced is not a mere theoretical assertion 
appears from the position of women in the Law of Inherit
ance. It has been shown in the preceding Lecture that, in 
ancient times, women were considered incapable of inherit
ing, and that they dp not appear among the regular heirs 
even in the Code of Manu. Beginning with the Sutra works, 
the two Dharmasutras of Apastamba and Baudhayana 
contain but a feeble trace of incipient proprietary rights . 
of women. Apastamba (II. 6, *14. 9) mentions as an 
opinion, to which4 he does not give his assent, the rule

1 See Schroeder, Daseheliche Giiterrecht Deutschlands, Berlin, 1875.
2 See the XL Lecture in Sir H. Maine’s Lectures on the Early History of 

Institutions, iot a General History o f Female Property.
3 Manu VIII. 416 ; Narada V. 39. A far more9recent author than 

either of these two states that property acquired by mechanical arts by a 
woman is entirely at the disposal o f her husband. Katyayana, in the 
Viramitrodaya.,etc. See post.

4 This, as shown by the Commentary of IIara<jatta. is the correct read
ing o f the passage of Apastamba. According to the reading followed 
in the Mitakshara, the furniture in the house would have to be added to 
the above species of property belonging to a woman on partition, and 
Apastamba would.be made to declare as his own opinion, that both the

* furniture and the ornaments, but not the property received from rela
tions. shall belong to her. for this and other varied leGtion.es Biihler s
Apastamba in the Sacred Books, 133-134. notes. TJie construction put on this 
passage in the Mitakshara is probably due to the tendency to make it 0 
agre‘e with the texts o f other lawgivers. In pronouncing against the 
right of women to separate property, Apastamba i^but consistent with 
him sell’, as he considers women, especially widows, as .unfit to inherit.

> >
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Le c t u r e  that, on a partition of the estate, the wife should be
X. allowed to keep her own ornaments and the property 

she may have received from her parents and other rela
tives. Baudhayana (II. 2, 3, 43) states, that the daughters 
should inherit the ornaments of their mothers, as many 
as are presented to them according to the custom of their 
castes or anything else (that may be given) accoiding 
to (custom). Another Dharmasutra, that composed by 
Vasishtha (X V II . 46), contains the analogous statement 
that the mothers nuptial presents shall be divided by her 
daughters. Such rules as these are highly interesting as 
containing the first germs of the proprietary right of 
women and of tlie special liue of descent of female 
property.

Meaning o! The term Stridhana, which occurs first m  the Dharma-
Stndbana sutra of Gautama, is a compound word made up of Strx,
Smritis. woman, and Dhana, property. Judging from its derivation,

then, it is evidently capable of denoting0 any species of 
property belonging to a woman. However, the Translators 
of Sanskrit Law-books, from Colebrooke downwards, and the 
Sanskrit dictionaries take it to denote the separate pro
perty of a woman, and, as far as the Smritis are concerned, 
this statement is fully borne out by fact. Upwards of thirty 
passages have been examined from the Smritis of Gautama, 
Manu, Yajnavalkya, Narada, Katyayana, Devala, Harita, 
Vyasa, and others, and the result of this examination has 
been that, in nearly all .these passages, it is possible to take 
Stridhana as a technical term denoting the separate property 
of a woman, while in not a few out of the passages 
examined, it can absolutely have no other meaning than 
this. Thus, when Narada (X II. 92) speaks of the 
punishment ordained for a bad womau who.spends or 
embezzles the vrhole wealth of her husband under the 
pretence of its being Stridhana, it is clear that the Stridhana 
here referred to cannot be the whole property of a woman 
but that part of it only which! is not subject to the control 
of her husband,— i.e., the Stridhana technically so called. 
Again, when Katyayana states that property obtained by a 
woman through skill, or as a gift from a stronger, is subject 
to her husband's dominiou, whereas the remainder is Stri
dhana, he evidently means to oppose her Stridhana,— i.e., her 
separate property— to her other property of which she may 
not dispose at her own pleasure. And if Katyayana, Yajna
valkya (II. 148) and other authors spgak of the Stridiipna
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■which is given or not given to a woman, they would Lectube 
certainly have made use of the more general term property 
instead, if they had not intended to convey the meaning 
that the Stridhana was given to her as her separate pro
perty. On the other hand, there are a few passages in which 
the etymological import of the term Stridhana clearly 
shines through. Thus K&tyayana and Yajnavalkya 
(II. 145) make use of the term Aprajahstridhanam, i.e., 
literally ‘ a childless woman’s property.’ It  would be 
impossible to dissolve this compound in the followingD 
manner: the Strldhana of a childless one. Nevertheless, even 
in this case, the property meant is the separate property of 

* a woman only. Besides, it must not be forgotten that the 
word Strldhana, though commonly used as a technical term, 
is a compound easily reducible into its parts. Thus in 
English we may speak of women’s dresses as opposed to 
the dresses of men, but we may also dissolve that com
pound term into its parts, speaking for instance of an old 
woman’s dress. * Similarly, supposing the English term 
woman’s property had come to be restricted in common 
use to the separate property of a woman, it would still 
be possible to make use of such expressions as an old 
woman’s property, a young woman’s property and the like.
The same reasoning applies to such Sanskrit terms as 
Ap raj ah strldhanam.

The technical character of the term Strldhana is further stridhana 
shown by the fact that it was considered to require a defi- six-foUU 
nition, and we find accordingly an early tradition to the 
effect that Stridhana consists of°s1x species of property. 
Gautama, it is true, is silent on this point. With his usual 
laconism he gives two brief rules regarding the descent 
of Stridhana and of the Culka, to which I shall have to 
revert in the next Lecture, but he does not state which 
particular kinds of property he means to jnclude in these 
terms. The six-fold character of Stridhana is recorded in the 
metrical Smritis of Manu (IX . 194), Narada (X.III. 8), and 
Katyayana,1’ which contain a versus memorialis enumerat
ing singly the six kinds of property of which Stiidhana is 
made up. O f the six constituents of Stiidhana, three are 
gifts from the near relatwes of the bride, and two others 
nre gifts presented to h t t w o  different stages of the mar
riage ceremony. There exists some difference of opinion
____ !--------- — .------------- :------------- ■ ------------ *—  --------- *-------|----------- | ;>

1 Yivadaohintuma^ii, p. 138 (Sanskrit text) ; Dayabhaga, IY. 1, 4, etc.
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Lecture as to the sixth subdivision of Stridhana, Manu and 
x - Katyayana stating in general terms that it is a gift pre

sented to the bride in token of affection or love, whilst 
Narada calls it the husband's donation. This contradiction 
may be removed by assuming, with some Commentators,1 
that the term ‘ a gift in token of love' relates to a gift 
received from the husband only. The gift in token of 
love is mentioned immediately after the two kinds of gifts 
presented during the marriage ceremony. It is, however, 
.jiot cleaivwhether the 4 gift in token of love ' represents a 
gift made by the bridegroom immediately after the wed
ding, like the German Morgengccbe, or whether it may include 
gifts presented on any other occasion. #

Mann on It cannot have been for a long time that the Stridhana 
Siridiiana. was kept within the bounds of the definition just 

quoted. On the contrary, Manu and Katyayana themselves 
mention several further kinds of Stridhana besides those 
six. Manu refers (1) to the Anvadheya, or gift subsequent 
to marriage, which, though included to some extent in the 
gifts received from the relatives of the bride, is by no 
means identical with them, as it includes, according to 
Katyayana, gifts received from the kinsmen of the husband; 
(2) to the gift presented by the loving husband, which, sup
posing tUe gift in token of love to be a gift received from 
the husband on occasion of the wedding, must be explained 
as a gift received from him on a subsequent occasion like 
the Anvadheya. In another passage of his Dayabhaga, 
Manu refers to Stridhana by the general term Yautalca 
or Yautuka (both forms are found in the MSS. and iit the 
quotations), which means literally separate property f  and

1 Narayana : in token of love, i.e+% what has been given by the husband 
at the time o f amorous intercourse. (For the Sanslirit, see Appendix.)
Raghavananda : given by the husband vHh) Kulluka : given by
the husband, etc. ) According to others, gifts received
from the parents-in-law in return of humble salutations are meant. 
Nandanacharya : (For the Sanxhrit...see Appendix.') This interpretation
is founded on a text of Katyayana. Jagailniitha seems to follow Kulluka 
(Dig. Y. 9. cccclxix).

2 This is certainly the meaning bf Ynvwihn, in the &niy other passage 
o f the Code of Manu (IX. 214) besides the above passage, where this 
term occurs. * The first-born shall not appropriate the inheritance to 
himself.’ literpjly ‘ he shull not make a Ynntalatowt of it.’ Yajnavalkya 
also (II. 149) speaks of houses and fields which are the Yautaha,—i.e., the

' #  %
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in the third book of his Code, when referring to Stiidhana Lecture 
incidentally, he mentions vehicles and clothes as the main x *
ingredients of it (III. 52). On the other hand, the Code of -----
Manu uses synonymously with Stiidhana the term ‘ what 
has been given to her’ (IX . 197, 198), which excludes 
entirely the idea of Stiidhana obtained by inheritance, 
industry or other modes of acquisition; and it contains one 
Sutra (IX . 200) belonging to that stage of law when 
ornaments were the chief property of women. Similarly, 
ornaments are mentioned by Manu (IX . 219) among the, 
objects not liable to partition, and it is natural to suppose 
that this rule relates chiefly to female ornaments.

The two rules just referred to recur nearly word for word Vishnu and 
in the Yislmu-sutra (X V II. 22 ; X V III . 44),1 but in his 
other doctrines regarding the Law of Stiidhana, Vishnu * ya* 
agrees more clqsely with Yajnavalkya than with Manu.
Both Vishnu (X V II. 18) and Vajnavjjlkya (II. 143, 144) 
give the following enumeration of the species of property 
belonging to SUidhana : 1. The gifts from near relatives.
Yishnu names the father, mother, sons and brothers; Y2jna- 
valkya refers to the father •mother, husband and brothers.
2. Gifts received from the more distant kinsmen. 3. That 
which the bride has received before the sacrificial fire (at 
the marriage ceremony). 4. The gift received oy^a woman

•
separate property o f each sharer. The Mali abharata {X II. 12090) says, 
that each man shall obtain that which isl^i? Yantahi, ‘ separate property.’
Apararka (Com. on Yajn. MS.) is undoubtedly right, therefore, in
explaining Yautakavi in the above text of Manu by 4 separate
property.’ and so is Narayana in interpreting it by ‘ Stridhana.’ The 
same view is taken by Kulluka, who interprets it by ‘ the mother’s 
wealth, ’ and goes on to quote an analogous text o f Gautama containing, 
the yrord Stridhanam instead of Yaatahtm. Nandanacharya .says it 
means property received from the father’s family. Raghavananda refers 
it to gifts received from the husband ( fo r  the Sanskrit, see Appendix).
Medhatithi says it denotes Stridhana, a woman having absolute control 
over such property ( fo r  the Sanskrit, see Appendix). What follows cannot 
be quite made out in the MSS. It is, however, clear that Medhatithi 
refers to the opinion of certain Commentators, who take Yantaha to mean 
Savdayiha■ property as explained by ICatyayana, and to the view taken by 
another set. that the savings o f women from the household money given 
them daily by their husband are meant. For the interpretations given in  

, the Digests, see next Lecture.
1 The first text, which is^a: ' identical with Manu IX. 200, has been 

taken to represent an earlier stage of the la^j. when a woman’s absolute 
power of disposal over the ornaments worn by her ended with the life of
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L e c tu r e  on supersession by a second wife. 5. The gift subsequent, 
^  6. The Qulka, or nuptial gift of the husband. Yajnavalkya

adds the word ddya, “ etc.,” to his enumeration according 
to the one reading of this much-canvassed text, but it will 
be seen afterwards that the correctness of this reading is 
liable to considerable doubt.

Cull™. As regards the meaning of Culka, it is clear that this 
term, conformably with its original* signification of “ price 
of a commodity purchased,” must have been a term denot
ing the bride-price, which, as shown in Lecture IY , was a 
recognized institution all over India, and has continued so, 
either openly or under various disguises, down to the 
present day. Nevertheless, in order to be included among 
the constituents of Stridhana by Vishnu and Yajnavalkya, 
it could not have retained its original signification of 
‘ bride-price ’1 in the time of these two .authors, though* 
Vijnane9vara and ir$,ny other Commentators, in comment* 
ing on these two texts, say, it denotes the price paid to the 
parents for the sale of their daughters. © Vriddha Maml 
(Varad., p. 50) denotes wealtli other than Culka, which 
has been received from the husband, as Arhana, ‘ a token of 
respect;’ thus showing that the Culka was, in his opinion, 
a gift from the husband or bridegroom to the bride. The 
same opinion is put forth bj7 Vyasa, and Katyayana* 
in one place speaks of a bridegroom who goes abroad after 
having given Culka and Stridhana to his future wife. 
Another text of Katyayana, which contains his definition • 
of Culka, is far from clear, as may be seen from the 
various constructions put on it by the Commentators. 
Jagannatha (Y. 9, cccclxviii), as translated by Colebrooke, 
has the following Version : “ The trifle * which is received 
by a woman as the price (or reward) of household 
(labour), of (using household) utensils, of (keeping) beasts 
of burden, of (watching) milch-cattle, of (preserving) 
ornaments of dress, or of (superintending) servants, is 
called her 'perquisite/” In his comment on this text, 
Jagannatha quotes Mi^ra as the. authority for this inter-

her husband (Mayr. p. 164 ; Marne. §5631). This view rests on Narnia* 
pandita’s gloss on Vishnu (XVII.  22). However, Nandapandifca’s inter
pretation is hardly reconcilable with the Laws o f Sanskrit Syntax and 
Composition, and opposed to all ancient authority, as may be seen from 
the remarks of Vijnane^ara. Dhava, Narayai^a, Kulluka, Raghayanayd*/ 
and others on the identical passage of Ma&tt.

1 See West & Buhlcr, 273—283.
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pretation,and adds : “ The meaning is, what the master Lecture 
of* the house, pleased with the performance of the house- X. 
hold business, gives (to a woman), is her perquisite^ The * 
Madanaratna, Smritichandrika, Viramitrodaya, Mayukha,1 
Sarasv^tivilasa, and Vaijayanti take the identical text of 
Katydyana as referring to a present received from the 
bridegroom on occasion of the nuptials. Accordingly they 
explain Culka as denoting the price or value of household 
utensils, beasts of burden, etc., which .has been paid by the 
bridegroom to the bride, or to her parents to be delivered© 
to her afterwards, because those objects themselves are not 
available. The Madanaratna, as quoted in the "Vlramitro
daya, states the meaning to be this, that the bridegroom 
shall not deliver the money itself, but female ornaments of 
equal value. A  third explanation may be found in Jimuta- 
vahana's D&yabhaga (IV . 3, 20), Lakshimadevi’s Vivada- 
chandraand other works of the Bengaland Mithila Schools.
They read Karmin&m, ‘ workmen/ instead of Karmanam, 
r labour/ and refer the term CuJkatp a bribe which is given 
to a woman by workmen or artists in order to induce *her 
to exercise her influence with her husband in their favour.
The reading Karminam is found in Jagannatha’s Digest and 
in the Vaijayanti as well, but is there interpreted by 
4 slaves ’ or 1 slaves and the like/ As Katy.ayana, in the 
other text which has been previously "referred to, treats • 
the Culka as a present from the bridegroom, it may be 
presumed that the second of the above three interpretations 
is the correct one.

The great diversity of opinion a*Tiong the Commentators Its real 
feerardincy the meaning of Culka, which led some of them mwl," nb'« 
to distinguish two different sorts of Culka, may perhaps 
be considered as a sign that local custom in their time 
differed in regard to this institution. However, the opinion 
of those who defined Culka as the bride-price looks rather 
like an etymological guess, than like a historical reminis
cence from that remote period when the Qulka really was 
the bride-price. The Smriti-writers, however they may 
differ in detail, are certainly unanimous in viewing the 
Culka as a present from the bridegroom or husband to the

1 See Smritich. IX. 1 , 5 ;  # e  & Biihler (first ed.) II, p. 72 j Mayukha, 
p. 92 (Mandiik); Sarasvativilasa, § 267. Mr. Foulkes’s translation differs 
slightly from the above reading. However, th<? gloss in •the Sarasvatl- > 
vilaBo/shews that Uudradeva’s views agree precisely with Devappabhaqa’s.

•

§•• • ■; «
i a

THE HISTORY OR FEMALE PROPERTY, 233



Lecture bride, arid the Culka with them has retained its nature of 
bride-price so far only that, on the death of the w ife/it 
reverts to her own family.

Katyayana. To revert from this digression to the history of Strldhana, 
it should be observed that Katyayana has treated the sub
ject of Strldhana more copiously than any of his brethren, 
his texts on Strldhana being more than thirty in number. 
Everything in these texts tends to show the advanced 
stage of development reached by the Law of Strldhana in 
the time of Katyayana. Thus he gives accurate definitions 
not only of most kinds of Strldhana that are mentioned 
by the more ancient authors, but he adds to them the 
Saudayika, which, according to him and Vyasa, is a com
prehensive term including all gifts received, whether before 
marriage, or after it, in short at any time, from the hus-* 
band, from his relations, or from the. woman’s relatives. 
Saudayika means literally f the gift of affectionate kindred,’ 
and such characteristic terms as this would naturally spring 
up in a period when the need of systematization began to 

• be felt and the increasing proprietary rights of worpen 
rendered it necessary to distinguish between property in
herited or acquired by them, and property obtained through 
the kindness and liberality of their relatives, which was. 
alone at the\r uncontrolled disposal. Katyayana is careful 
to assert the absolute dominion of a woman over her 
Saudayika, even in the case of immovables, though he 
dissuades in another text from giving immovable property 
to a woman; and he says similarly, of Strldhana, which 
term he uses synonymously with Saudayika, that the hus- 

‘ band, father, sons and other relatives of a woman may 
never use it without her consent and are liable to punish
ment, and to restore it with interest, in case they seize it 
forcibly. To give Strldhana to the best of their powey to 
their wives, daughters and other females committed to their 
care is enjoined as a moral duty incumbent on parents, 
brothers, husbands and guardians; and a promise to that 
effect made by the father is declared as binding on the 
sons as a paternal debt. * The women, on their part, have 
to requite this consideration shown to them through a 
loving and respectful conduct and amiability of manners 
towards their natural protectors. Certain gifts*rcceived from 
relatives are expressly designed as property obtained in 
return of Jiumble ^salutations, literally of making an 
obeisance at the feet (Padavandanika), and wealth gained

• « is 1
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by loveliness (Lavanyarjita).1 Vicious wives, adulteresses L ecture  
especially, are declared unfit to possess Stridhana. Many x - 
variations of reading occur in these texts of Katyayana, 
of which the only important one relating to the meaning of 
Adhyavahanika Stridhana has been fully discussed by 'Dr. .
G. D, Banerjee (p. 277 et seq.) As an additional argument in 
favoui of his view, that the Adhyavahanika does not merely 
include gifts received fijom the father during the bridal 
procession from the father’s*to the husband’s house, I may 
mention that the reading of the Mitakshara (Piturgrihat),!, 
which removes all ambiguity on this head, is also found.in 
the Smritichandrika, Sarasvatl vilasa, Mayukha, Madana- 
parijata, Viramitrodaya, Vivadataudava, VaijayantI, Balam- 
bhattatlka, Apararka’s Commentary on Yajnavalkya and 
other works,— in short, in nearly all works outside of the 
Bengal and Mithila Schools. Even in these two Schools, 
Jagannatha and Vachaspati-miijEa, though reading Paitrikat 
instead of Piturgrihat, agree with Kulluka in explaining 
this reading in the same manner as the reading Piturgrihat 
is explained by the author of the Mitakshara and the Yest. * 
Although Jlmutavahana is wrong in restricting the Adhya
vahanika Stridhana to presents received from the parents 
of the bride, it does not seem to include gifts from strangers!
There is .another important text of Katyayana, which 
states that all property acquired by a woman by mechanical 
arts (such as painting or spinning), or given to her through 
affection by a stranger, shall not be considered as her 
Stridhana. It may be noticed, finally, that Katyayana is 
careful to exclude from Strldhan»*all property given to a 
woman under certain conditions (e.g>, ornaments to be worn 
at festival occasions only), or with a fraudulent design (e.g., 
in order to cheat one’s coparceners of their share of certain 
property under pretence that it had been given to a daughter)..
Another limitation which Katyayana puts on gifts of 
Stridhana concerns their amount, which, according to him,* 
is not to exceed two thousand annas in value; nor must 
immovables be given. The fact that a rule of this kind

*. ♦ 
The Sarasvatlvilasa, § 250, quotes a third text containing1 the word 

Sauduyika. *1 Vishnu : • A woman may acquire Saudayika according to 
, her desire.’ ”  This text is, however, not found in the Vishnu-sutra, and it 

is not the only spurious texffcp ted in the Sarasvativilasa.
2 Others read Pritidatta, “ g ift in token of love,” and take this text of 

Katyayana to contain an explanation of the ^erm Pritidatta, occurring # 
n Kktyayana’s and Manu’s enumeration o f six sorts o f Stridhana.

O
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L e c t u e e  had become necessary, illustrates the extent which dona-
X. tions 0f ‘gtrldhana must have assumed even before the 

times of K&tvayana. The last-mentioned rule is common 
Vyasa. toK&tyftyana and Vyasa, and the latter writer is indeed 

on most points in accordance with Katy&yana, several 
other of his texts on Strfdhana agreeing literally with
Katyay ana’s. _ . . ,

Devaia. No other author gives such a wide extension to the 
meaning of Strldhana as is done by Devaia in a text 

stating Uiat wealth received for maintenance (Yritti), her 
ornaments, her Culka and her gains (Labha) shall be the 
Strldhana of a'w om an, and shall be exclusively enjoyed 
by her. For Yritti the Yiramitrodaya reads Yriddhi, and 
asserts that this term is explained in the Smritichandrika 
to mean property given by the father or other relatives 
for increase of prosperity. But those M SS. of the Smriti
chandrika which I imve -been able to consult, and those 
used by Mr. Krishnaswamy Iyer for his English translation, 
exhibit the reading Vritti, which is certeinly the more 
appropriate reading of the two, and is found in all the other 
Divests as well. The term Yritti is said to denote funds 
given by the father or other relatives for the subsistence 
of a woman (Madanaratna, Smritichandrika, etc.), or means 
of subsistence given by the heirs (Yiv6,dat9.ndava), so that 
the sense is hardly affected by this difference of reading.
The term Culka must, of course, be referred, as in the other 
texts, to a*vift received from the bridegroom on account of 
the nuptials, and is actually explained so in the Vivajla- 
chintamani. The term 'tiibha, ‘ gain, acquisition/ being 
naturally more general and vague than any of the terms 
preceding it, lias been interpreted in three different ways, 
viz., as meaning either— 1, interest or profit accruing from 
Stri'dhana put out at interest1 (Chikrishna and other 
Commentators oji Dayabhaga, IV , 1, 15 ; Mayhkha,

* Sarasvativila^a); or 2, property received from relatives 
(Ratnakara, Yivadachintamaui, Jagannatha’s Digest, V . 9, 
cccclxxviii); or 3, what has been given to a woman 
in honour of Parvati or Gauri or another goddess, in a 

► ceremony addressed to such goddess (Smritichandrika,2
Yiramitrodaya, Sarasvatlvilasa). The ordinary meaning

1 At the present flay, where the woman’s dower is high, it is put out at
• interest. Borrfldaile and ftrishnaswamy Iyer.

8 (F or the Sanskrit, sec Appendix.) The English translation does not
■
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o f  Labha, no doubt, is ‘ gain, profit/ and it is more probable Lecture 
that Devala himself meant to employ the word in that 
sense than that he took it in the sense of gifts, though ' 
the main current of modern authority is in the latter 
direction.

The extent of a woman’s power over her Srtidhana Dominion 
according to the Smritis, which is touched upon in severaloveT 
of the texts hitherto quoted*. will have to be speciallyStridhana* 
considered ; and it seems advisable, for reasons w]iich wilL, 
appear afterwards, to treat the whole question regarding 
a woman’s power over her estate in connection with this 
subject. Little on this subject is to be found in the earlier 
authors, in whose time the right of women to inherit and 
their claim to separate property was but slowly struggling 
into existence. Gautama states (X V III. 1) that a wife is •
not independent with respect to the sacred law, and this 
statement corresponds to the well-known and often recurr
ing maxim, by which perpetual tutelage over women is 
ordained. Some of Apastamba’s Sutras afford an interest
ing glimpse into a phase of the law, which knew of no 

'other property of a wife than that which she had in 
common with -her husband. All acquisitions were looked 
upon as common to the husband and wife; but the power 
of alienation was reserved for the husband, though it was 
declared to be f no theft/ if the wife were to spend money 
on occasions of necessity during Ms absence.1 In the other 
Dharmasutras the existence of separate property of a 
woman is acknowledged, but it is not till we come to the 
Code of Manu that we meet with rules (III. 52 ; Y III.
2 9 ; IX . 200), declaring as punishable in the relatives and 
guardians of a woman any attempt to appropriate the 
ornaments of a woman, or her Stridhana, or her goods 
generally;2 and on the other hand, with, the rule that no 
woman shall ever appropriate to herself or expend funds 
belonging to the common family estate or to the separate

quite agree witlf this reading. Dr. Biihler explains that, in ceremonies 
addressed to Gauri, women whose husbands are living, receive presents 
of money, ornaments, etc., in return for their attendance, which is viewed 
as essential in such ceremonies. West & Buhler’s Digest (first edn.),
II, p. 76.

1 Apastamha, II. 6, 14, 16—18 ; II. 11, 29. 3, and notes.
2 The Commentators I^^lbatitlii, Govindanya, and Kulluka explain 

(on VIII. 29) that such atSmpts are generally made by covetous relatives ® 
under pretence of administrating the goods of a # woman, of which they w 
are the presumptive heirs.
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L ecture  property of her husband without his permission. Raghava- 
x * nanda, in his gloss on this text, states with justice the 

purport of this rule to be this, that a woman shall have 
no dominion over any other property except tlie textual 
Stridhana as described by Manu.1 This interpretation, 
which agrees with the view taken by Kulluka, Narayana, 
and Nandanacharya, is no doubt the correct one. i t  is true 
that some Digest-writers differ from it, and take this text 

-as containing a restriction on a woman’s power <5ver her 
own separate property, as we shall see presently.

Narada, Occasional attempts on the part of women to make 
away with the whole or part of the family property are 
equally recorded tby Narada. He states (XII. 92) that a 
woman who spends or embezzles all her hiisband’s wealth 

• under pretence of its being her Stridhana shall be banished
from his house. Another text, which can be traced to the 

• older recension of the Narada-smriti,2 states, that even over 
property presented to her through affectioft by her husband, 
a woman has no absolute dominion, in case it consists of * 
immovables. It will be seen that this text, which is 
quoted in all the Schools, lias exercised a considerable* 
influence.on the formation of the Modern Law on the subject 
of a woman’s dominion over her Stridhana. In several 
other texts, which, though connected with this text, have not 
passed into the authoritative Digests, Narada declares •the 
general incapacity of women to undertake valid business 
transactions, especially transfers of property (I. 3, 27— 30). 

Yajna- Yajnavalkya (II. 147)'states, that a husband is not liable 
\iiU\a. mak;0 good, unless he. chooses, Stridhana taken by him 

during a famine, or for the performance of some religious 
. duty, or during illness, or while under restraint. The last 0 

term is by the oldest Commentators referred to one bound 
with a chain and the like (Apararka), or confined in a 
prison or under corporeal penalties and the like (Vijnane^

$
1 (For the Sanskrit, see Appendix.) Narayana, in remarking on the

term ^̂ TT<T, states distinctly, that it refers to property other than Stri
dhana. The difficult term in'this text is also subject to some
difference of interpretation, beipg either taken to pieaa making a hoard 
of it for the purpose of tmying jewels, ornaments ana the like (Kulluka, 
Raghavananda), or ‘ expenditure’ (Nandini, Mayukha, etc.), or ‘ appro- 

®  printing and then spading i t ’ (Narayana).
2 See before.

• t %
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vara).1 The later writers are more explicit about it, the L ecture  
Viramitrodaya stating that one incarcerated by the King x * 
for non-payment of a fine, or the like, is meant; whereas 
the Dlpakalika, Smritichandrika, etc., refer it to one put 
under restraint by a creditor, the Smritichandrika adding 
that the distress must be of such a kind as cannot be got 
rid of except by using the Stndhana. The Vivadachinta- 
mani stands alone in taking Sampratirodhaka as an 
epithet used to qualify iho term illness, restricting it to. 
such kinds of disease as prevent the husband from follow
ing his avocations. It  needs not to be pointed out that 
Yajnavalkya, by restricting the husband’s power over 
Stndhana to a small number of well-defined cases, makes 
the wife absolute owner of it in every other case.

O f the detailed provisions of Katyayana on tjie subject Katya- 
under discussion, some are contained-*, in the texts quoted 3 
before. In speaking of Saudayika property, he says 
expressly, that women have power over it at any time, 
both in respect of donation and sale, even in the case of 
immovables. I f  I  am right in assuming that Saudayika 
and Stndhana are. mutually convertible terms in the 
terminology of Katyayana, it follows that all sorts of 
Strldhana noticed by him are equally at her uncontrolled 
disposal. It will be seen afterwards that many of the 
later Jurists, especially Devanabhatta, take a different 
view of the matter. But everything which Katyayana 
says on the subject of a woman’s power over her Stndhana, 
especially the elaborate restrictivg^rules laid down by him 
as to a husband’s, father’s or other male relative’s power 
over Stndhana in times of distress, tend to prove the fallacy 
of this view. Where the Strldhana has been forcibly taken, 
it must be restored with interest, and a fine has, moreover, 
to be paid; but where the consent of the^woman has been 
obtained, it is not necessary to repay more than the prin
cipal, and it may be paid back at convenience. Only in case 
the husband should have taken another wife, and should neg
lect his first wife, he shall be compelled to restore his first 
wife’s Strldhana, even though amicably lent to him, and he 
shall also be forced to supply her with food, clothing, and

1 Apariirka says : {For the Sanskrit, see Appendix.) The Petersburg
Dictionary translates the term Sampratirodhaka in the text of Yajna
valkya by * self-defence.’ Airasvativilasa (§ 284), quoting Yijnaneqvara, 
reads when he is taken into custody, or captured in war, for. {for the 
Sanskrit, see Appendix.)

H
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Lecture dwelling, or to deliver to her a corresponding part of the
X. family property in case he does not make due provision for 

her wants voluntarily. On the otfyer hand, a disobedient, 
shameless, spendthrift, or adulterous woman is not held 
worthy of Strldhana. This rule, which is usually taken 
to mean that a woman of this description must either not 
receive any Strldhana or relinquish that which had been 
given to her, is in the Smritichandrika interpreted as 
implying,that she may not alienate her Strldhana at will. 
But the correctness of this interpretation seems question
able. As for the rights of a woman over property other 
than Strldhana, the widow, according to Katyayana, takes 
a restricted estate only, as her dominion over her husband’s 
property does not extend to the right of gift, mortgage 
or sale, and as she is enjoined to make a sparing use of it, 
the property reverting after her death to her husband’s 
former coparceners/who might easily control her in her 
dealings with the property inherited from her husband, 
as she was expected to stay with them and to look upon 
them as her guardians. On the other hand, the widow is 
not only permitted, but directed by Kat}7ayana, to make 
liberal gifts for pious purposes; and there is another text of 
Katyayana under which the widow is enjoined to spend 
her husband’s Daya, according to pleasure, after his death, 
but to preserve it during his lifetime. Here the term Daya 
is ambiguous, as it may denote either a gift of the husband 
or his entire property. The Commentators are at variance :• 
but as this text is immediately followed by one declaring 
the widow’s right to inherit the estate of her husband, it 
seems reasonable to refer the term Daya to inheritance.

Prajapatf. Prajapati asserts in stronger terms than Kat37ayana even 
the widow’s obligation to make gifts for charitable and 
pioiis purposes qut of the property inherited from her 
husband, and as he is careful to extend her Right of 
Inheritance to immovables, it follows that for this species 
of property also her own power of disposal is absolute for 
the purposes contemplated.

Brihaspatf. Brihaspati ordains that a sonless widow shall take the 
movable, but not the immovable, estate of her husband. 
This goes to show that over immovable property in general 
women were to have no absolute right in the opinion of 
Brihaspati. ,H e states, however, that immovable or other 
property, which a woman has received from her father-in- 
law, cannot be taken from her after his death by her sons.
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Vyasa states that a woman may use at pleasure gifts L ecture  
received (from others) and property received from her ^  
husband.1 He also refers to the property of a maiden,— i. e., Vya#af 
to her wedding presents, of which he says her relatives 
can never claim a share.

A  text from the Mahabharata contains the rule that the Mnha- 
husband s property is destined to be used, but not to be Marata. 
wasted, by the widow.

Devala speaks of the husband’s power over his wife’s Devala. 
Stridhana in similar terms as Yajnavalkya. The Jiusband* 
is not allowed to use it except when he is in distress 
himself, or in order to relieve the distress of a son. In the 
case of its idle expenditure or consumption, he is bound 
to repay it with interest.

In looking back on all the texts quoted in this Lecture, the stridhana 
development of Stridhana and of the proprietary rights of?ndinher~ 
women in general#will be found to hav^ gone hand in hand, perty*™" 
Those writers who, as shown in the last Lecture, deny the 
right of females%o the inheritance in every case, or adjnit 

* them as heirs in some exceptional cases only, take an 
equally narrow view of the right of women to possess 
separate property or do not recognize any such right in them.
Those writers, on the other hand, who, like Katyayana, 
Yajnavalkya, Brihaspati, Devala, and others, recognize 'the 
widow as an heir, acknowledge equally the right of women 
to possess considerable independent property, which must 
never be taken by any male relative except the husband, 
who has a right to use it in certaip cases of distress. It 
is true, that, as regards the origin <5f this separate property 
of a woman, it includes neither property acquired by 
manual labour, nor what she may have inherited. It 
consists, even according to Katyayana (though not accord
ing to Devala), entirely of gifts received from relations, but 
these gifts in order to be designed by* so many names 
according to - the different occasions on which they had 
been received, must have assumed a conventional character.
Custom obliged the family members to bestow them even 
against their will on their wives, daughters, daughters- 
in -la w , and sisters. But the right of a woman over

1 Apararka explains and amplifies this text as follows :—( For the Sans
krit y sec Appendix.') She may use that gift, or what she has received 
from her husband, in a mannerpot opposed to the law evSn without the • 
permission of her brotheiAn- w or other (relations).
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L e c tu r e  inherited property was constantly kept distinct from her 
x - power over her separate estate, the latter being far greater 

than the former.
The Bengal The later Jurists, in dealing with the texts on Stridhana, 
School. mio*ht have recourse to their usual method of taking the 

most recent texts for the basis of their disquisitions, because 
they came very near to the notions of their own age and 
contained the fullest exposition of the law on the subject. 
This course has been deliberately followed by the writers 

the Bengal School, who have based their rules mainly 
on the texts°of Katyayana, and on the principle deduced 
from them that Stridhana is that property of a woman 
which she may give, sell or use independently of her 
husband’s control. This view may be termed the conserva
tive one. It is put forth in an elaborate form in the . 
Dayabhaga, but Jlmutavaliana has borrowed it, no doubt, 
from earlier Commentators, and the texts on which it is 
founded are quoted V ith  approval in such early works as 
Ap^rarka and the Smritichandrika.

Mifakshar* However, the ambiguity of the term Stridhana might 
theory. give rise to an entirely different view of the matter at a 

time when the unsophisticated writers of the Smriti period 
had been succeeded by a set of learned Commentators, who 
took delight in philological and etymological inquiries, and 
did not scruple to assign a different signification to a term 
than that which it had in popular usage. The opinion 
that Stridhana, conformably to its etymology, denotes the 
whole property of a woman, might spring up naturally 
enough among the Comfhentators of the Yajnavalkya and 
Smriti, because that work tacks on the particle ddyam, &c., 
to its enumeration of the constituents of Stridhana, and * 
treats of succession to a woman’s property in two different 
places. The two passages (II. 117 and II. 143— 145) might 
be taken as intended to supplement one another, and the 
theory developed from them : that Stridhana, “ woman’s 
estate, ” is a general term including all property acquired 
in a legitimate manner by a woman.

Objections Now this is at first sight a thoroughly revolutionary 
theor9 theory. I f  the technical signification of Stridhana is 'a n 

nulled, the consequence must needs be that all wealth, 
however acquired by a woman, has to be considered as her 
independent property, and must pass, in that peculiar line 
of descent which vnas expressly devised for her separate 
property only. It is hardly a matter of surprise, therefore,
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that this theory, though put forth by no less an authority Lecture  
than Vij nan eg vara, has encountered strenuous opposition 2L
from other Hindu Commentators, and has been denounced -----
as anomalous by the Highest Judicial Authority. It has 
been repeatedly denied, moreover, that the theoiy in ques
tion has been put forth at all by Vijnane£vara, and this 
view has been elaborately worked out quite recently by 
such an eminent author as Mr. Mayne (§§ 524-525). It 
will not be superfluous, therefore, to devote a brief discus
sion to this important subject. I remark by way of Intro- • 
duction that an independent examination of the whole 
subject has caused me to arrive in the main at the same 
conclusions in regard to the principal questions involved 
as those asserted by Messrs. West & Biihler and more 
recently by Dr. G. D. Banerjee.

On one point I am entirely in accordance with Mr. it is not 
Mayne as well. Yajnavalkya himself lias evidently never in accord" 
thought of using the term Strldhana in any other than aY^fra- 
technical sense. 1Se agrees in that respect with the other valkya’8 
Legislators. Moreover it appears quite doubtful whether text’ 
the reading Adyam is the correct one. It has long been 
known that Jlmutavahana reads Chaiva, instead of Adyam,
— %.e., that he places a mere expletive particle at the end of 
the text of Yajnavalkya instead of terminating it with 
an ‘ etc/ Now the same reading Chaiva for Adyam is 
found in the old Commentary of Apararka, and what is even 
more important, the analogous passage in the Vishnu-smriti, 
which enumerates the constituents oj* Strldhana in precise- 
ly the same manner as is done in the Yajnavalkya-smriti, 
has also no Adya appended at the end. The Vishnu-smriti 
very often contains the vefy Sutras which the author of 
the Yajnavalkya-smriti has versified. How awkward'and 
out of place that ‘ etc/ is will appear very clearly by 
considering the next verse in the Yajnavalkya-smriti, 
which runs as follows: that which is given to the bride 
by her Bandhus, Culka, and Anvadheyaka,— these her 

. kinsmen take if she die without issue. This verse and the 
preceding one on .the constituents of Strldhana have to 
be read together. Now the second verse mentions three 
further constituents of Stridhana, and it is very difficult 
to see how this could have been the case if the preceding 
verse had terminated in the original work of Yajnavalkya 
with the comprehensive word j^dyam? ‘ etc/ •Granting, • 
however, for arguments Sctke, that the reading Adyam is

m
.
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Lecture the correct one, it does not follow that Vijnaneijvara has 
X. interpreted it correctly. On the contrary, the term Adya
----  or A di, which means literally * and the like, and occurs often

at the end of an enumeration, cai  ̂only be used to include 
such objects as are similar in character to those previously 
mentioned. Therefore, in the passage in question, it cannot 
mean “ any other separate acquisitions” as Vijnanegyara 
contends; but it can only refer to such acquisitions 
of a woman as are similar to other objects of which 

3 Strldhaaa consists. It may mean, as one of the Southern 
Commentators (Madhava) explains, property purchased 
with what is given during the bridal procession or Other 
such acquisitions; or it may denote presents of another 
kind than those previously mentioned ; or it may be a mere 
expletive word, as Dr. Burnell supposes. .

Howto Granting all this, granting that Vijnanegyara misled 
vuttKe perhaps by a false reading, has grievously misunderstood
quesnon. lhe ^  before, him, or that he has misinterpreted it 

intentionally, the whole question does hot turn upon the 
philological skill of Vijnanegvara and the soundness ot lus 
method of interpretation, but it may be summed up in 
this ■ Does Vijnaneijvara actually hold that ‘ property 

Three in. acquired by a woman in any way whatever is her Stri- 
accuracies ^ anaj or does be not think so ? It appears probable 4hat> 
brooWs no doubt would ever have been entertained about Vijna- 
translation. necvara’s opinion on this point if it had not been 101 tlnee 

gliaht inaccuracies in Oolebroolces translation of the 
passage in question, apd 1 may be allowed to remark inci
dentally that this fact points to the necessity long ago 
urrred by Professor Goldstiicker of a revision ofColebrooke s 
Translation of the Mitakshara.- In order to expose the 
misconceptions that have arisen, it will hardly be neces
sary for me to quote the whole passage from the Mitakshara. 

The first The omission i u, Colebrooke’s translation of two Sanskrit 
inaccuracy, particles heading the' fourth clause in that Section of the 

Mitakshara led the High Court of Bombay to believe that 
the property acquired by a woman through inheritance . 
from her husband is not Strldhana according to the Mitak
shara. This is the one fatal inaccuracy in Colebrooke’s 

The second translation of that passage. I must quote iu full the texts 
inaccuracy. o£ the first clause in order to, be able to point out the 

second inaccuracy which lias been discovered like the 
first by Dr. Biihle ,̂ and the third inaccuracy or rather 
indistinctness which does not seem to have been noticed

244 THE HISTORY OF FEMALE PROPERTY.



hitherto. The clause in question contains Vijnane<jvara’s L ecture 
verbatim explanation of the before quoted text of Yajna- x - 
valkya on Stridhana. The translation of this text in Cole- 
brooke’s version runs as f o l l o w s W h a t  was given to a 
woman by the father, the mother, the husband or a brother, 
or received by her at the nuptial fire, or presented to her 
on her husbands marriage to another wife, as also any 
other (separate acquisition), is denominated a woman’s pro
perty*” What follows in the Mitakshara is a runnino* 
commentary on this verse. I will first tell you® how I # 
propose to translate i t : “ That which was given by the 
father— as a compensation for the supersession (thus far 

. according to Colebrooke); likewise as indicated by 
the word Adyam(etc.), property which she may have 
acquired by inheritance, purchase,.partition, acceptance or 
finding; all these descriptions of property are denominated 
woman’s property; (by whom ?) by BLanu and the other 
ancient sages.” ^t will be observed that, according to this 
translation, each elause in the text of Yajnavalkya has a 
clause corresponding to it in the commentary. In Cole- 
brooke’s translation, on the contrary, the three last clauses are 
merged into one and are closely connected with what pre
cedes them. He translates: “ And also the property which 
she may have acquired by inheritance, purchase, partition, 
seizure or finding, are denominated by Manu and the rest 
woman’s property.” The difference between Colebrooke’s 
translation and the version proposed before is chiefly due to 
the fact that the two words 6 Etail these descriptions of 
property, and Adyam, ‘ etc.,’ have be.en omitted in Cole
brooke’s translation. This is the second inaccuracy.

Thirdly, it would appear from Colebrooke’s translation as The third 
if the well-known Legislator Manu were the authority for i,iaccurac7* 
Vijnane<jvara’s assertion that property acquired by inherit
ance, etc., is also included in the term wofnan’s property.
In reality all Vijnanecjvara means to say is that the phrase, 
it is. 'Said or denominated (Prakirtitam) is used in this text 
of Yajnavalkya as in other texts, in order to represent the 
preceding definition of Stridhana as the authoritative emana
tion of some ancient sage, whether the mythical Manu or 
another. A  precisely analogous passage may be found in 
Yajnavalkya (I. 200), where the term ‘ it is said’ (Prakirti- 
tan) occurs at the end of a verse just as in the definition 
of Stridhana, and is explained by Vijnine9vara fin exactly • 
the same manner as h e ^ — ws^as referring Ijhe text in ques-

•
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L ectu be  tion to an enunciation of Mann or another sage. In other 
works, too, the Commentators explain this phrase in the 
same manner.

Mr.  ̂ It is by the inaccurate translation of Colebrooke that
opinion8 Mr. Mayne’s theory regarding the view taken by Vijnanecj- 

vara of ‘Stridhana has been called forth In remarking on 
this Section of Colebrooke’s Translation he says : “ Vijnane(j- 
vara repeats and expands this text (the text of Yajnavalkya 
on Stridhana), adding ‘ and also property which she 

1 may have acquired by inheritance, purchase, seizure or 
finding, are denominated by Manu and the rest woman’s 
property/ Now Manu certainly says nothing of the sort. 
His enumeration is contained in the fourth clause of the 
same Section of the Mitakshara : It  i^  so strictly limited
to personal gifts that Vijnane<jvara and .others think it 
necessary to add that the six classes of gifts there stated 
are not exclusive of any other sorts of property.” The 
second proposition is perfectly true, but as I have just 
shown, Vijnanecjvara has never meant to say that the sen
timent in question occurs in the Code of Manu. Yet the 
supposed attempt on the part of Vijnanecjvara to disguise 
the real opinion of Manu and to gain a support for his own 
theory regarding the extent of Stridhana from this fabri- 
pated authority, appears to have in part prompted the first 
proposition of Mr. Mayne as well. But what really lies at 
the bottom of his entire theory is the second inaccuracy in 
Colebrooke’s translation. The principal part of this theory 
may be stated mostly ixi Mr. May lie’s own words as follows:—  
Vijnane<jvara includes in the term Stridhana property 
acquired by a woman in any way whatsoever. Yajnavalkya, 
on the contrary, includes in that term no other kinds of 
property except those which he mentions expressly in his 
definition of Stridhana, as well as special gifts made to a 
woman by her own family and certain gifts made to her as a 
bride or a superseded wife. In treating of Succession to Stri- 
dhana, however, Vijnane9vara does not refer to Stridhana as 
defined by himself, but to Stridhana as defined by Yajna
valkya. The special line of succession which he ordains 
for Stridhana applies only to St rid liana in that restricted 
sense, and certainly not to property inherited from a male, 
the devolution of which had been exhaustively treated in 
an earlier Section of the Mitakshara. It will be seen that 
this theory is based* on the presumption of a difference of 
opinion existing between Yijnane^vara and the author

♦ %  #
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upon whom he is commenting. It results, however, from L ecture  
what has been said that the distinction here proposed x * 
between the opinion of the Commentator of Yajnavalkya 
and the opinion of Yajnavalkya himself has no foundation 
in fact. It may be added that an assumption of this kind 
labors under a great antecedent improbability/ The rela
tion of a Hindu Commentator to the work commented, 
upon by him is one of strict reverence, and the Commenta
tors of such sacred works as the Smritis in particular, 
blend their own views entirely with the views gontained 
in those works. However they m ay‘twist the sayings of 
the different Smritis in order to make them agree with one 
another, or with some favourite theory held by themselves, 
they would never venture to differ from them in outward 
semblance.

The result of the foregoing’ discussion m ay be summed Use of the 
up in this, that any attempt to restrict the extent of the 
various kinds of property classed as Stridhana by Vijnane<j- the Mitak- 
vara must invariably end in failure. Any one indeed sll?ra' 
who has access to the Sanskrit original will readily admit 
the correctness of the view that, according to Vijnane<jvara, 
the term Stridhana means simply woman's estate,— i.e.y 
property of any description belonging to a woman. This 
use of the word Stridhana may be traoed throughout the 
whole Section of the Mitakshara on Stridhana.1 Several 
instances of it, which do not seem to have been noticed as 
yet in connection with this subject, occur in the Section on 
Seizure of a Woman's Stridhana by her husband in times 
of distress (II. 11, 31— 34). Whtft is even more important, 
the opening words of that Section contain the phrase— he 
may take his wife's goods. Yet in the text of Yajnavalkya 
immediately following, the goods referred to are evidently 
not property of a woman generally, but her Stridhana, and 
are designed by that name. This show% that no difficulty 
was capable of deterring Vijnane<jvara from the pursuit of 
his theory that the two terms, a wife's goods and her 
Stridhana, are convertible. Another characteristic passage #
of this kind in the Section on the Daughter’s Right of 
Inheritance has been adduced and discussed in the last 
Lecture.' It  is equally clear that, in an earlier part of the 
Mitakshara (I. 2, 9) the term Stridhana is used in reference

1 This, however, does not come out in Colebrooke’s Version of the • 
Mitakshara. ~ #

• ••
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Lecture to the whole property of a woman, and it is a significant 
x * fact that Vijnanetjvara considers the two texts of Yajna- 

valkya quoted in Mit. I. 2, 8, and II. 11, 34, as intended 
to supplement one another, though the one refers to a 
share obtained on partition, the other to a species of 
Stridhana.

Anomalous The existence of Yijnane^ara’s anomalous theory regard- 
Ŷ jnlne?- ing the extent of Stridhana being undeniable, the only serious 
vara’s objection to be raised against it is its anomalous character,
theory. jfc is obv&ous that, by demurring to the authority of V ij-

nanecvara in this one instance, a dangerous precedent will 
be established for all other cases in which a difterence of 
opinion exists between Vijnane9vara and his brethren. Yet 
this course has been adopted by most of the British Jurists. 
I imagine there can be no other justifiable reason for such 
a strong deviation as this from an established doctrine of 
Vijnaneijvara than by* proving that it is either absolutely 
inconsistent with other doctrines held by the same author 

. or ,with custom. However, on examining everything 
• Vijnanefjvara has to say on the subject of Stridhana, it

will be found that not only is he perfectly consistent with 
himself, but his views regarding the constituents of Stii- 
dhana will entirely lose their anomalous appearance by 
being combined with what he says about the nature and 
incidents of Stridhana. His views regarding the descent 
of Stridhana in particular have evidently been formed 
with reference to his peculiar doctrine regarding the wide 
extent of Stridhana. Moreover, if Vijnane9vara’s theory 
were a mere philological whim, it would probably not 
have been followed by any other Commentator. It  has 
been repeatedly asserted, indeed, that Vijnane9vara stands 
quite or nearly alone with his view. The fallacy of this 
assertion has been illustrated by Dr. G. D. Banerjee by 
means of a detailed review of everything to be found on the 
subject in the other translated Sanskrit Commentaries and 
Digests. It is important to observe that all the evidence 

# which has been collected from hitherto unpublished works
tends to confirm the theory of the Mitakshara even more 
strongly than the evidence brought together from printed 
books.

Kamaia- Thus Kamalakara, in the Vivadatandava, Section on 
ara* Stridhana, after quoting Yajnavalkya’s definition of Stri- 

0 dhana, adds just as Vijnane9vara : “ As indicated by the 
use of the word Adi, acquisitions made by inheritance,

f)



purchase, acceptan ce and so on  are also in clu d ed  in  this Lectube 
defin ition . 1 X.

Balambhatta (Lakshmldevl) mentions and censures ex- j^iam 
pressly the reading of#the Eastern Lawyers, Chaiva for bhattaT 
Adyam, in the text of Yajnavalkya.2 He says, that the 
expletive particle Eva substituted for Adya by these authors 
makes no sense.

Nandapanclita, in the YaijayantI, expressly includes all Nandn- 
other acquisitions of a woman in the term Strldhana, and 
what is particularly interesting, he deduces thfgf doctrin 
not from the text of Yajnavalkya, but from Vishnu's defini
tion of Strldhana. That definition, as has been seen above, 
agrees almost word for word with Yajnavalkyas, but’ 
instead of ending with Adya, it terminates with the exple
tive particle Iti, meaning (if perforce to be translated)

thus has Strldhana been described.” Nandapandita, 
however, after having explained the Toregoing part of the 
Sutra, remarks ôn the meaning of Iti as follows: “ As 
indicated by the word Iti, property received during »the 
bridal procession, and property obtained by inheritance, 
purchase, partition, acceptance, finding, as maintenance, in 
the shape of ornaments or of gifts, etc., has also to be 
included. A ll these species of property together should 
be known to be Strldhana. For Gautama says (X. 39) : A  
man becomes owner by irffieritance, purchase, partition, 
seizure or finding. And Devalasays : Funds for her main
tenance, etc.” (see above). The attempt to impart such a 
wide meaning as this to an insignificant particle like Iti 
can hardly be accounted for except on the supposition that 
Nandapandita, in due deference to the author of the Mitak- 
shara on which he had compiled a learned commentary 
previous to writing the YaijayantI, felt bound to impart 
exactly the same meaning to the text of Vishnu as that 
assigned to the text of Yajnavalkya by Yijnane<jvara.

Another Commentator of the Mitakshara, Vi<jve9vara, says Vi?ve5- 
in the Madanaparijata, after quoting the text of Yajna- vara* 
valkya on Strldhana : “ The word Adya refers to property 
acquired by spinning (Kartana), purchase, partition, seizure, 
finding a.treasure, and other modes of acquisition.” The 
fact that Vi9ve^vara here speaks of spinning (Kartana) 
instead of inheritance (Rilctha) might seem to constitute 
an important difference between his doctrine and the
\_________________________ _________________ •_________•_____________ •

1 and *0(1 •• the Sanskrit, see AyjHTidix.')

*
, •
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Lecture teaching of Vijnane^ara. However, the reading Kartana,' 
X. though found in two MSS. from Colebrooke’s collec- 

tion,°and one MS. from Dr. Buhler’s collection, can 
only be due to an oversight on* the part of a copyist, 
as Vi9ve<jvara must have derived his opinion on the 
subject from the Mitakshara, which, no doubt, contain
ed the reading (Rilctlia) inheritance. In his Commentary 
on the Mitakshara, the Subodhini, V i9ve9vara has impli
c it  v followed Yijnane9vara.1

liudradeva. * One Madras authority also assents unreservedly to the 
doctrine of the Mitakshara. The Sarasvativilasa, which 
has now been printed, alter quoting the text of Yajna- 
valkya, repeats word for word the clause of the Mitakshara 
regarding the term Adya (§ 264). It is true that, in some 
passages of his work, Rudradeva uses the term Stridhana 
in reference to the separate property of woman only. On 
the other hand, he tsfkes a very friendly attitude towards 
the proprietary rights of women,'which is exhibited, e.g., 
by «the fact that he treats Stridhana, by the side of the 
succession to males, as obstructed property.2

A*pararkn. Hpwever, Vijnane9vara7s theory does not receive more 
striking confirmation from any other quarter than from 
Apararka’s Commentary of the Yajnavalkya-smriti. Apa- 
rarka llad that identical reading Chaiva in the text of 
Yajnavalkya before him, which caused Jimutavahana to 
put forth his restrictive definition of the term Stridhana. 
Nevertheless, what Apararka says about the meaning of 
this reading is th is : «>“ The particle Chet has the same 
meaning as Adi, ‘ etc/ Therefore it is used in order to 
include other species of Stridhana, such as are mentioned in 
the following texts :— The wives shall obtain an equal share 
(Yajn. II. 1 1 5 ); the mother also shall receive an equal share 
(Yajn„ II. 123) ; the fourth part of their own share (Manu IX . 
118); let the daughters divide the nuptial present of their 
mother (Vas. X V II. 4 6 ) ; this and whatever else may become 
the property of a woman is denominated womans property, 
(by whom ?) by Manu and other ancient sages/’8 These re-

1 Thus he says ( fo r  the Sanskrit, see Appendix)  : —“ Some assert that 
the term Stridhana must not be interpreted according to its deriva
tion. That is wrong. It has to be understood iu accordance with its 
derivation. In order to point this out, he says:—The term Stridhana

o must be interpreted in accordance with its derivation.” —(Mit. II. 113.)
2 Mr. Foulkes’s Preface, p. 22. ^
* (For the Sanskritt) see Appendix.)

o
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marks prove that Apararka, though he lias followed a differ- L ecture  
ent reading, managed to arrive at the same conclusions as x  
Vijnane^ara by a different process of reasoning. What is 
particularly important* he expressly includes in the term 
Stridhana all property obtained by partition or inheritance 
by a woman whether in her maidenhood, during coverture, 
or as a widow. It should also be mentioned that Apa
rarka, in commenting on the text of Katyayana regarding 
the maximum amount of donations of Stridhana, says it 
relates to donations made in the course of one y«ar. Th+s 
wide interpretation, which has been adopted by most other 
Commentators, tends to illustrate the prevailing tendency 
to extend the original sphere of Stridhana property.

The practical importance of the- question regarding the Dominion 
constituents and extent of ‘Stridhana arises first iu the 2henStri~ 
law regarding a woman’s dominion over her Stridhana and 
other property, and secondly, in tlte rules regarding the 
descent of Stridhana. Reserving the latter subject for 
another Lecture, I pass to a consideration of the manner in 
which the rules of the Smritis regarding a woman’s domi
nion over her property have been worked out in the Digests 
and Commentaries. It has been stated before that the 
Mitakshara adheres to its definition of Stridhana throughout 
the Section on that sort of property, and that, accordingly, 
the rules of the Mitakshara as to the exceptional cases in 
which the husband is permitted to make use of his wife’s 
Stridhana relate to Stridhana in its widest, not in its tech
nical, sense. Against other r e la te s  than her husband, a 
woman’s power over her property may be more consider
able than this, but it is subject, of course, to the ordinary 
limitations incumbent on her proprietary right, which may 
be gathered from the general rules as to the dependence of 
women. On this point Vijnane^ara expresses a very strong 
opinion in the untranslated part of tlie Mitakshara. In 
commenting on a text of Yajnavalkya, "which corresponds 
exactly to the 'well-known text of Manu regarding the 
perpetual dependence of women (IX. 9), he says (Calc, ed., 
fob 12, p. 1 ) :— “ Before marriage the father shall restrain 
a woman from wickedness, and after it the husband, failing 
him the sons, and in her old age, the said relatives being 
deficient, the distant kinsmen; on failure of any relatives, 
the King according to the te x t: I f  both the husband’s and 
father’s race are extinct, let the Kiifg be the«protector and# 
guardian of a won^n Therefore, women are not independent

•
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L e c t u r e  at any time.” In his commentary on the next verse, Vijna- 
x * ne<jvara quotes with approval a great number of texts 

relating to the custom of Satl^from  which he says great 
advantage results to a widow. Under these circumstances, 
the silence frequently deplored of Vijnanetjvara regarding 
the exact extent of a woman's power over her property can 
hardly.be interpreted in a sense favourable to woman’s rights, 
and it is far from probable that Vijname^ara' meant to 
orant to a woman that limited power over her estate even, 
Which mJtles have in disposing of ancestral property. It  
appears thus that the effect of Vijnaneijvara’s wide inter
pretation of the term Strldhana is neutralized by her want 
of independence. The corresponding portions of the com
mentary composed by Vijnane5varas contemporary, Apa- 
rarka, show that the texts, under which a woman’s power 
over inherited property is restricted, were not unknown in 
the epoch of Yijnan'^vara. The latter omits to quote 
them, simply because they were unnecessary for the eluci- 
dati6n of the Yajnavalkya-smriti, which contains nothing 
corresponding to them.

Mayukha. j n the absence of special provisions on this point in the 
Mitakshara, we shall have to turn, for further elucidation 
of it, to the’ later writers of the Mitakshara School, none 
of whom has understood Vijnane^vara as an apostle of 
woman’s rights. Beginning with the Bombay School we 
shall have to consult chiefly the Mayukha, which divides 
Strldhana,— i.e., the entire property of a woman, in refer
ence to the dominion ofegr it, into two distinct classes. 
The Saudayilca, as defined by Katyayana, is under the full 
dominion of a woman, excepting only presents of an 
immovable kind received from her husband, which are 
subject to his control in his lifetime, and must not be 
alienated by her even after his death. The texfc of Narada, 
on which this prohibition is rested, is indeed quoted as 
authoritative in nearly all standard works. Her power over 
her supersession fee and other kinds of Stridhana (Adhi- 
vedanikadyain) is also restricted under the Mayukha. This 
important rule is* deduced from a text of Manu (IX . 199), 
which relates really to the property of the husband, though 
Nllakantha, by means of a forced construction, makes it to 
apply to Strldhana.1 This, of course, does not impair the

1 Borrodaile’sotransiatiofc) o f this passage (IV . 10. 8) contains several 
mistakes. See "West and Biihler, p. 74, note (first ed.), Smritichandrika, 
IX . 1, 13, 14 ; and Mandlik’s Vyavahiira Mayukha.
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value of the important rule to be inferred from this text Lecture 
that, during the lifetime of her husband, a woman may not X.
alienate any part of her Stridhana except Saudayika pro- -----
peity without her hu^bahds assent. As for the meaning 
of the term Adhivedanikadya, “ the supersession fee and the ‘ 
rest,” there can be no doubt that it refers to all other kinds 
of Stridhana than those consisting of gifts from relatives 
&c.,*as otherwise the term Adhyagnyadi, “ property o-iven 
before the nuptial hre and the rest, would have been used 
Now, as all other kinds of Stridhana, besides Wie Adhi* 
vedanika, are gifts from relatives, it follows that property 
obtained by inheritance, &c., must be meant. This passage 
by the way affords an additional argument in favour *of 
the view" that the term Stridhana is not used m a techni
cal sense in the Mayukha. The power of a widow over 
property inherited from her husband is greater than this 
in Nllakantha’s opinion, as may be seen from the Section on 
a Widow’s Right to Inherit. A  widow is at liberty to 
alienate property inherited from her husband for any reli
gious or charitable purpose, though not otherwise. A  text 
of Katyayana, prohibiting the gift, sale or mortgage by a 
widow of property inherited from her husband, is explained 
away by Nllakantha as referring merely to prohibited o-ifts 
to unworthy persons; and of a text of Brihaspati regard
ing the incapacity of a widow to hold immovable property, 
he proposes to get rid by means of either of the two 
restrictive explanations of it proposed by Devannabhatta 
and Madhava.1 Devannabhatta’s interpretation, to which lie 
seems to give the preference over madhava’s, as he names 
it first, will be quoted after wards. It is nearly equivalent 
to a flat denial of Brihaspati s statement. That the hus
band’s power over Stridhana is greater than that of any 
other relative is shown particularly by the rules regarding 
cases of distress which are considered to justify him, but 
no one else, in consuming his wife’s Stridhana even against 
her will, these rules in the Mayukha are given in strict 
accordance with the texts of Yajnavalkya. Devala,and Katya
yana on the subject, and an instructive summary of the law 
deduced from these texts in all the Schools may be found in

1 In this case, Borrodaile’s translation (IV. 8. 3) is more exact than 
Mandalik’s. According to the latter, Nilakantha might be supposed to 
give his full assent to the doctrine of Madhav^. that a widow cannot sell 
or otherwise dispose o f mimovable property without the consent of the * 
co-heirs.

0
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Lecture Dr. G. D. Banerjee’s Tagore Lectures (p. 229). On one minor 
x - point I am unable to agree with my learned predecessor.

I consider it as certain that, in the Mayukha just as in the 
Mitakshara,* these rules do not rffer to Saudayika pro
perty alone, but to all property of a woman except what 
has been acquired by mechanical arts or received from a 

fc stranger. I f Nilakantha had meant to exclude inherited
property, he would have used the terms Saudayika or Strl
dhana proper instead of speaking of simply.1

Viramitro- • The Vtramitrodaya agrees on the whole very closely 
daya* with the Mayukha. Mitrami^a is especially explicit about 

a widow’s right over her estate which he discusses in the 
Chapter on Obstructed Heritage. There, in attacking the 
narrow views of-Jimutavahana on this subject, he goes the 
length of asserting that the Bengal theory of factum valet 
is quite as applicable to women as to men. This, however, 
is wrangling for victoty rather than for truth, and what 
Mitrami<jra really means to establish is the following:—

1. m Women may use the entire property*inherited from 
their husbands, but they are not allowed to waste it.

2. A  -wasteful use of the property includes— (a) making 
presents to players, dancers, and the like unworthy per
sons ; (b) wearing costly dresses and the like, rfnd eating 
dainties and,the like ; (c) selling or mortgaging the pro
perty otherwise than in cases of necessity,— i. e.} if they are 
unable to subsist otherwise.

3. Gifts made for religious purposes are always valid.
4. The widow is qpt bound to preserve the whole 

property of her husband for his co-heirs. They take after 
his death what is left of it.

•Vivaria- The Vivadatandava sides with the other Bombay and 
tandava. Benares authorities against the narrow views of the Bengal 

School, especially as far as a widow’s dominion over her 
husband’s property is concerned.

Other In some works of the Southern School, and in all works
Schools, of the Mithila and Bengal Schools, the term Strldhana is 

taken in a more or less restricted sense. In these Schools, 
therefore, the question as to a woman’s power over 
Strldhana and over property inherited from males, are 
two entirely independent subjects. It is, however, advis
able for the sake of comparison to treat them both 
together in this place.

The term Paribhashika Strldhana. “ technical Stridhana,” is actually 
used by Nilakantha further on in the Section on Succession to Stridhaua.

%'-j ■
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The Smritichandrika, in the Chapter on Obstructed Inhe- Lecture 
litance (XI. o, 8), states, that whatever property the mother 
inherits is taken by her as her own separate property just Sm~ ~  
as the Adhyagnika and other kinds of Stridhana, and not chandrika. 
as property common to perself and to her husband. It is 
true that this passage, as pointed out by Dr. G. D. Baneijee, 
is not found in the Calcutta Edition of the Smritichandrika’ 
on Inheritance, but it occurs both in the MSS. used for 
the English Translation and in three good MSS. of the 
Smritichandrika consulted by myself.1 This passage is 
important: (1) as containing evidence in regard to Devanna- 
bhatta’s notions as to the extent of Stridhana; (2) because 
it proves that, according to this authority, the mother’s 
right over inherited property stood higher than that of 
other females. As regards the first point, this rule has 
not unjustly been taken to prove that the Smritichandrika 
does not include inherited property»in its definition of 
Stridhana. As for the second proposition, it goes to show 
that, under the ^Smritichandrika, those South Indian deci
sions are objectionable in which the right of a mother 
over inherited property has been placed on the same foot
ing as a widow’s right over such property. The power 
of a wido# to alienate her husband’s inheritance is abso
lutely restricted to gifts for charitable purposes, and she 
is enjoined to endure patiently any opposition offered by 
the husband’s -heirs to the application of the wealth left 
by him. O f Saudayika, the Smritichandrika takes a far 
more narrow view than all other wyrks, restricting it as it 
does entirely to nuptial presents received from her father’s 
family.2 In every other respect, the Smritichandrika agrees 
with the Mayukha, and may not improbably be viewed as 
its source in this case. Devarmabhatta’s restrictive inter
pretation of# Brihaspati’s text regarding immovables, as 
relating to property inherited by a daughterless widow 
only, is ‘actually quoted in the Mayukha, as has been seen 
before. Devannabhatta’s rules on the subject of Stridhana 
other than Saudayika must be referred to the remaining 
kinds of technical Stridhana only, not to woman’s property 
in general, as Devannabhatta seems to take the term 
Stridhana in a technical sense.

1 ( For the S a ile r ' \ see Appendix.')

2 Smritichandrika, IX. 2. 1—12. *

* H
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Lecture The M&dhavlya (p. 33), in stating the limitations to which 
x - a woman's power over property inherited from her husband 

Mad,m- *s subject, introduces the distinction between movable and 
viya. immovable property, and attaches more importance to the 

nature of the property than to tfye particular purpose for which 
it is alienated. In fact, where immovable property is con
cerned, alienations for an}7 purpose are not permitted under 
the Madhavlya except where the consent of the co-heirs has 
been obtained. Jn other respects, Madhava agrees with 
-Nllakanfeha and Mitrarhicra, except that his rules regarding 
cases of distress distinctly refer to technical Stridhana 
only. Varada raja’s opinion cannot be made out, as he 
confines himself to quoting a number of texts without 

Sarnsvatf- explaining, them. The Sarasvatlvilasa does not state the 
viiaaa. extent of a widow's power over her estate, and as for its 

ruling on Stridhana, it is often not clear, whether Stridhana 
proper or the entire property of a woman .is meant. It  
calls Saudayika all gifts received from affectionate kindred 
at any time, but it remarks also with equal generality 
that a woman shall have no independent power over them 
in case they consist of immovables (§8 249 foil.)

Daya- The Dayabhaga, as has been seen, makes the absolute 
bhaga. dominion of a woman over her Stridhana folio#’ from its

nature as being her separate property. It does not give 
a full enumeration of all the single species of property 
falling under this head, but it is careful to exclude from 
Strldhana inherited property, property acquired by mecha
nical arts, and gifts Received from a stranger, so that the 
Stridhana is in the main reduced to the Saudayika property 
described in the well-known text of Katyayana, which 
Jlmutavahana quotes with approval as expressing his entire 
opinion on the subject. All other property would be “ the 
property of a woman "  (Striya dhanam),— but not “ woman's 
property" (Strldhanam) in the proper sense of the term, and 
might be taken by the husband even where no distress 
exists, whereas the rules relating to seizure of his wife's 
goods in times of distress apply to Saudayika only. The 
same power does not, however, belong to other relatives 
than the husband, and a widow must not be disturbed by  
the co-heirs in the quiet possession and enjoyment of her 
husband's estate. But she is not allowed to alienate it 
at pleasure like her Stridhana. As regards the exceptional 
occasions which justify its alienation, they are generally 
believed to be much the same, as those stated above accord-

H
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ing to the Vlramitrodaya. As, however, Mitrami^ra inveighs Lecture 
against the Bengal doctrine as being too narrow, the view x - 
generally taken of the Dayabhaga doctrine is probably more 
favourable to women than it should be. The rights of other 
female heirs appear to Ite equal to those of a widow.1

Raghunandana and Crlkrishna follow in the main the Raghu- 
docfrines of the Dayabhaga. The latter author states 
expressly, that Stridhana and Saudayika are synonymous krishda. 
terms, and ordains, like the Vlramitrodaya, that widows, in 
case they are unable to subsist otherwise, may mortgage 
and eventually sell their husbands’ estates. Another doc
trine of Crikrishna, which has often been quoted with 
approval'‘ and become law in Bengal, is to the effect that 

• Stridhana, which has once passed as such by inheritance, 
loses its character of separate property. It would seem 
to result from this rule, that the right over it of those on 
whom it devolves by inheritance, ig by no means equal 
to the right of the original owner.2 Exactly the opposite 
is affirmed by Jagannatha, who says distinctly that a j agan. 
daughter may dispose at pleasure of Stridhana inherited ndth* on 
from her mother. Jagannatha has also noticed several obtained0 
points not touched upon by his predecessors, among which bv parti- 
the law 3,s to a woman’s right over a share obtained tIon' 
on partition is of particular importance. Jagannatha’s 
remarks on this subject have been charged with inconsist
ency, as there is one passage in his wovk which denies 
the analogy between Stridhana and the share obtained on 
partition ;3 whereas in another place, a woman’s rio-ht of 
disposition over the share obtained* on partition is placed 
on exactly the same footing as her right over her Stridhana.4 
The Courts have, as a rule, adhered to the former statement 
as being conformable to the law regarding property obtained 
by inheritance, but the Judicial Committee treat the ques
tion as open. As the point is not yet concluded by author
ity, it seems worthwhile to remark tfiat1 Jagannatha’s 
greal opinion is most probably to be found in the second 
of the two passages above quoted. After repeatedly read-

1 Dayabh. IV. 1 ; X I. 1, 56—66 ; XI. 2. 30. 31. A very careful ana
lysis of thQ Dayabhaga rules regarding dominion over Stridhana may be 
found in Trailokyanath Mitra’s Tagore Lectures, 223—227.

2 Dayakr. II. 2, 27; I. 2, 6 ;-II. 3,6. There is certainly no authority 
fdr adopting Crikrishna’s doctriuj^c tside of Bengal.

* Dig. V. 9, dxv (Madras Ed. II. p. 628). SeedVIayne, § $£5.
4 Dig. pp. 261, 263. See, too. West & Biihler, p. 304.

*
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Le c t u e e  in a this entire Section of his work in the original Sans- 
X. krit i  imVe arrived at the result, that Jagannatha places

-----  the ’share obtained by a woman on partition under her
absolute control. The first passage occurs in a discus
sion on the right of succession td such property, and is 
intended to show that the rules governing succession to 
Stridhana are not applicable in this cuse. But this does 
not prove anything for Jagannathas views on the subject 
of a woman’s dominion over a share obtained on partition, 
of which he speaks in several places, and always in similar 
terms as in the passage above quoted. Outside of Bengal, 
the question as to a woman’s power over partition Stridhana 
is of less practical importance than within that province. 

The share It may, however, be observed, that property obtained by 
on parti- partition is included in Stridhana, not only in those works 
the*other which reproduce Vijnane5vara’s definition of Stridhana 
Schools. kut in Apararka’s Commentary as well, which quotes several 

texts relating to a woman’s share on partition as referring 
to one kind of Stridhana. ».

The Mithi- The Yivadachintamani differs from the Dayabhaga so far 
la School, that it does not make the full power of a woman over her 

Stridhana to follow from the very meaning of the word 
Stridhana. But it treats, just like the Dayakramasangraha, 
Stridhana and Saudayika as mutually convertible terms, 
so that, according to the Mithila School, a woman has full 
power over all kinds of Stridhana recognized in that School, 
subject only to the ordinary rules regarding a husbands 
right to seize it in times of distress. The divers sorts of 
Srildhana are enumerated according to the texts of Manu, 
Katyayana, Vishnu, and Devala, the text of Yajnavalkya 
with the dangerous Adyam, ‘ etc.,’ being purposely omitted, 
and the equally general term Labha, ‘ gain,’ in the text of 
Devala, being referred to gifts received from relatives. W ith  
regard to all kinds of Stridhana or Saudayika, howevei, the 
Vivadachintamani draws an important distinction between 
movable and immovable property, which it extends also# 
to property inherited by a widow from her husband, or by 
a mother from her son. All' movable property possessed 
by a woman may be alienated by her at will, but over 
immovable property, her power does not extend further 
than to the right to use it. This is the clear import of 
Vachaspati mi<jra’s remarks on the-subject, as may be seen by 
referring to the origjpal. Tagores somewhat loose transla
tion of them seems to have been sometimes misunderstood.
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Whatever may be the Law of Mithila on this subject, Lecture  
there is no authority for holding, that a similar distinction, 
as far as a widow’s right over her inherited propertyns immovable 
concerned, has to be observed in Bombay and South India, property 
No doubt the text Narada regarding a woman’s want ^  s™t£y 
of power over immovable gifts from her husband prevails India, 
in all provinces. But no other South Indian writer besides 
Madhava extends this distinction to inherited property.
In the analogous passage of the Sarasvativilasa, none but 
Saudayika property is referred to. In the Mayukha, as has 
been seen, the opinion of Madhava is quoted, b̂ jit is appa
rently not approved of. It may be confidently asserted, 
therefore, that there is no more reason for observing this 
distinction in regard to property inherited from males in 
Bombay and South India, where this point seems to be still 
open to question, than in Bengal and Benares, where the 
non-existence of such a distinction as this has long been 
settled by authority. •

It appears from the foregoing discussion, that the divers Result. 
Schools do ndfc differ so much in regard to the subject of 
dominion over Strldhana and other female property as 
might have been expected, considering their radical differ
ence of opinion in regard to the meaning of the term 
Strldhana. Jimutavahana appears to take a especially nar
row view of a widow’s power over property inherited from 
her husband, but this is altogether natural, considering the 
extension of female succession to undivided property in the 
Bengal School. In the Mitakshara School, the principal 
successors of Vijnane<jvara have^ by introducing the dis
tinction between Saudayika and#other property of a woman, 
essentially removed, as far as dominion over Strldhana 
goes, the consequences of his identification of Strldhana with 
female property in general.

♦
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LECTURE II.
SUCCESSION TO FEMALE PROPERTY.

• — -
Object of the early rules on the descent of Stridhana— Simultaneous succession 

of males and females— Property of a maiden — Remote heirs — Growth of 
these rules — The Commentators—Mirakshara character of its system — In
herited property — D&yahhaga system — The other Schools — The principal 
question — Meaning of Dayada— Property must not be diverted from the 
family— Unpublished Digests — Remote heirs.

Object of I t has been shown that, in the Smritis, the term Stri- 
ruksoinhe ^^ana *s use^ reference to the technical Strldliana only, 
descent of an(l i£ is for this technical Stridhana thab the ancient 
Stridhana. lawgivers of India have devised that special line of descent 

which has become the subject of so much comment and 
diversity of opinion in the Digests. The object of this 
institution seems clear. From recognizing the independent 
property of women in ornaments, household furniture, and 
other articles Usually in their possession, there was but one 
step to declaring these articles as the privileged property 
of females, which was not to be estranged from its natural 
owners even in consequence of their death, and was, there
fore, to descend to other female family members.

Paraskara. A  number of other writers agree in calling the sons and 
daughters together to the succession. Paraskara mentions 
the unmarried daughter as heir in the first instance, but he 
adds that* in a competition between married daughters and 

Manu. sons, the sons shall take an equal share. Manu ordains (IX .
192) that, on the death of the mother, the uterine brothers 
and the uterine sisters shall equally divide the maternal 
property; and in another place (IX . 195) he says, that such 
wealth (meaning the Stridhana of the mother) shall belong, 
aven if  she die in her husband’s lifetime, to her issue. 
This is probably the correct interpretation of the second 
text of M anu; but it must be owned that, together with 
the analogous text of Yajnavalkya oti the right of the 
Bandhus, it might ba interpreted in a more restricted

& j **
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sense, so as to refer to the Anvadheyaka and the loving Lecture  
husband* donation only. In failure of issue, the husband XI.
shaJl inherit, in case# he was married according to one of -----
the five first rites ending with the Gandharva rite, and the 
parents shall inherit in case the marriage had been con- 
tracted according to one of the three blamed rites (IX.
196-197). Virtually the same rule is contained in a text of 
Yama on succession in the case of a childless woman.
Under this rule the husband is placed in a somewhat more 
favourable position than according to the rules of Yajna- 
valkya and Vishnu. But the question as to the legitimacy 
or illegitimacy of the Gandharva rite,— i.e., of love-matches 
without parental consent, is one about which a general 
uncertainty prevails in the Smritis. There is a further text 
of Manu (IX. 193 ) to the effect, that daughter’s daughters 
shall receive something out of th?ir grandmothers pro
perty ; and another text, under which the property of 
woman of lower caste descends to a step-daughter of the 
Brahman caste (IX . 1 9 8 ). Devala ordains that, on the Devaia. 
death of a woman, her Stridhana shall be taken in equal 
shares* by her sons and daughters; should she have left no 
issue, it shall be taken by her husband, mother, brother 
or father. Qankhalikhita declares, that all the uterine 
brothers and the maiden daughters shall take the (mater
nal) property in equal shares.1 The following rules are laid 
down by Katyayana, who, as has been seen in the last Katya- 
Lecture, has treated the Law o££tridhana with far more ran*. 
detail than any other Smriti-wrifcer. But on failure of 
daughters, the (mothers) estate belongs to the sons. What 
she had received from her relations (Bandhus) shall go 
back to her relations; on failure of such, it shall go to the 
parents. Sisters having husbands should share with the 
relations (Bandhavas). Thus has the l&w regarding Stri- 
dhana and Succession to Stridhana been propounded. The pr0pertyof 
heirs to a maidens property (.RiJctha) are noticed by Bau- a maiden, 
dhayana, alias Narada, who says that it shall be taken by 
her uterine brothers; on failure of them, by the mother; and 
on failure of her, by the father. This text is not traceable 
to either the Dharmasutra of Baudhayana or the Narada- 
smriti. The law regarding the more remote relations, who Remote

1 Thus according to the reading of the D#yabhaga (£al. ed., p. 127) ^ irs’ 
and of Balambhatta. Haradgfctr in his Commentary on Gautama, readsc\ y w v
W  the wife and the daughters. According to this reading, the
whole rule must be referred t»o property left by a male.

» •
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L e c t u r e  are to succeed on failure of a husband, etc., is stated less
XI. clearly than desirable in the following text of Brihaspati 

or Vriddha-Catatapa. The mother's sister, the maternal 
uncle’s wife, the paternal uncles wife, the father’s sister, 
the mother-in-law and the wife of an elder brother are 
pronounced similar to mothers. I f  they leave no legitimate 
son of the body,1 nor-daughter’s son, nor their son, the 
sister’s son and the rest shall take their property.

Growth of u On a bareful examination of the great variety of 
these rules. 60Cfcrines embodied in these texts, the result will be 

readily arrived at, that they contain the laws of different 
countries, and especially of different times. The most im
portant point of difference between the earlier and the 
later texts consists in the introduction in the latter of the 
sons as heirs. So considerable in extent and value had 
the Stridhana become* in course of time, that its exclusive 
devolution in the female line was no longer compatible 
with Hindu notions of the perpetual dependence and in
feriority of the sex. The recognition of the husband and 
father as ultimate heirs, on failure of daughters, may per
haps be viewed as the connecting link between the 
exclusive female succession of the older period and the 
simultaneous-, succession of sons and daughters in the 
modern period of the Hindu Law. The importance attri
buted to the particular marriage rite, in which the deceased 
proprietress of Stridhana had been married by her husband, 
savours of priestly influence. It may, however, have had 
a foundation in actual usage so far that the right ol 
legitimate husbands stood higher than of those whose 
legitimacy was considered doubtful. Besides, the Asura 
wedding being the principal among the lower marriage 
forms, the bride-price paid at an .Asura wedding and deli
vered to the woman could naturally revert to the woman’s 
family after her death, as being the group of persons ori
gin ally entitled to its receipt. The preference shown to 
unmarried daughters over married ones is due to the fact 
that those daughters who had been provided for in marriage, 
naturally did not seem to stand in need of Stridhana so

1 In all the translations o f this text, the clause “ the son (of a rival 
w ife)” is inserted before the clause “ nor ’daughter's son.”  This is in 
accordance with the observations o f the Indian Commentators on this text.

J But the term fShtra (snta) being used without any qualifying epithet, 
cannot denote the stepson. It has to be combined with the preceding 
term avrasa, and both words together denote “ the legitimate son of 
the body.”
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much as their unmarried sisters. Baudhayana’s rule re- Lecture  
garding the devolution of a maiden's property corresponds XI- 
very nearly to Gautama's observations on the descent of 
her Qulka. A n  unmarried damsel in early times could 
hardly have possessed anjP other property but ornaments 
and other presents received from relations, and those gifts 
which had been presented by the bridegroom to her parents 
as her bride-price, and had afterwards been delivered to 
her as a dowry. Katyayana's rule, that property given by 
the Bandhus passes to the Bandhus, may be explained as h 
result of the principle that Stridhana being composed of 
gifts should return to the original, donars. The Indian The Com 
Commentators, instead of *removiijg the contradictions be- mentators. 
tween the conflicting Smriti texts by the application of 
the historical method, have resorted to their usual practice 
of explaining them away through certain bold freaks of 
interpretation. The adoption of this practice in the 
present instance has engendered the more diversify of 
opinion, because part of the Smriti texts bearing on̂ > this Mitak- 
subject are really ambiguous. Vijnanecjvara has founded shara. 
his system in the first instance on the two texts of 
Yajnavalkya (II. 117, 145) in which the daughters are 

# named as heirs to female property. He refers both texts 
alike to the entire property of a woman, but he thinks 
that in the second of these texts, in order to avoid tautology, 
the term daughters should be referred to the daughter's 
daughters. In order to determine the order of precedence 
among several daughters, he avails himself of Gautama's 
rule regarding the relative rights of married and un- 
married, poor and rich, daughters. From another text of 
Gautama (X X V III. 25, 26) he infers that the Culka, con
trary to this rule, shall go to the uterine brothers, $fter the 
death of the mother. A  third text of Gautama (X X V III.
15) serves the purpose of establishing the right of repre
sentation, where the Strldhana passes to the daughters of 
daughters. That text relates in reality to the property of 
a man who has left children begotten on different wives.
From the text of Manu on the right of grand-daughters 
(IX . 193), he deduces the rule, that in cases of competition 
between daughters and daughters' daughters, the latter 
shall receive a trifle. The claim to the inheritance of the 

# daughter's sons is inferred from a text of Narada (X III. 2) 
in which the issue (anvdya, of daughters is called to thej 
succession. Vijnanetjvara refers the tjrm to male issue

o
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L e c tu r e  alone, though there is not a shadow of reason for the res- 
trictive interpretation. The right of the sons is established 
by means of the rule of Manu (IX . 192) on the common 
right of the sons and daughters to the maternal property. 
According to Vijnatie^vara, however, the sense of Manu’s 
rule is this, that the daughter shall take first and the sons 
afterwards. He takes great pains to substantiate this in
terpretation, the arbitrary character of which is obvious 
enough. On failure of issue of the whole blood, the 
daughters of a rival wife of a higher caste, or the issue of 
that daughter, shall inherit. This rule is deduced from a 
text of Manu, which refers to a wife of the Brahman caste 
only (IX . 198). On failure o£ sons, the grandsons shall 
iuherit. This law, curiously enough, is deduced from the 
obligation of sens and grandsons to pay the debts of their 

The char- ancestors. The artificial character of this system, which, 
acterofthi* as has been seen, restf* on a very slender basis of texts 
system. j umy e(i  together in a thoroughly arbitrary manner, is 

exactly evidence in favour of the assumption that Vijna- 
ne<jvara in forming this system had a special object in view. 
He would hardly have resorted to such a fearful method 
of interpretation as this without a special reason for it. 
It may be supposed a priori therefore to be connected some
how with that important feature of Vijnane^ara’s Theory 
of Succession, the inclusion of inherited property in the 

inherited constituents of Stridhana. The rule which results from 
property, doctrine, that property inherited by a woman

descends to her daughters, etc., just like Stridhana 
proper, is that feature of Vijnane<jvara’s theory of Stri
dhana which has rendered it so objectionable in the eyes 
of the English Jurists and has caused it 'to be overruled by 
the highest Judicial Authority.

That inherited property of a- woman, no matter from 
whom it may have been inherited, ranks as Stridhana 
under the Mitakshara, has been shown in the last Lecture. 
Clearly then, there bring no provision to the contrary, 
such property is governed by the same rule of descent as 
all other Stridhana. Thus far the Mitakshara ; but what 
do the other writers say about this matter? It may 
be pointed out first, that the second old Commentary on 
the Yajnavalkya-smriti is entirely in accordance with the 
Mitakshara. It has been proved in the last Lecture that 

.. Apararka and Vijnahecjvara agree perfectly as to the 
meaning of the term Stridhana, and that the dissertation

Hi
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of the former author 01^ this subject contains a parti- Lecture  
cularly important confirmation of Vijnane<jvaras doctrines, XL 
because he arrives at the same conclusions as he by a ’ 
different and more elaborate rain of argument. The same 
remark holds good with regard to his Teaching on Succes
sion to Stridhana. Most ot his observations on this subject 
occur in the gloss on Yajnavalkya (II. 118), which verse 
treats of the devolution of the maternal property,— i.e., of 
the mothers entire'wealth without distinction * and this fact 
by itself is highly characteristic, because it shc/ws that 
Apararka made no difference, as regards the order of suc
cession, between Stridhana proper and the remaining pro
perty of a woman.

The Dayabhaga, which takes the term Stridhana Dayabhaga 
in its original restricted sense, does not include pro- 8y8tem* 
perty inherited from the husband in that denomination.
Such property, under the Dayabhaga (XI. 1, 56— 59), 
descends to the Jjeirs of obstructed property, and not to 
the heirs of Stridhana on her death. This rule is dedufced, 
from a text of Katyayana on the widow*s succession, under 
which the property inherited by her decends from her to 
the Dayadus. The ambiguous term Dayada may denote 
“ the heirs,” but Jimutavahana is certainly wrong in refer
ring it to the well-known series of heirs to obstructed pro
perty as established by Yajnavalkya. Even assuming that 
Katyayana was acquainted with Yajnavalkya\s text on 
Obstructed Inheritance, which is doubtful, he cannot be 
supposed to refer to the heirs a§*stated by Yajnavalkya, 
as his own list of heirs differs from that given by Yajna
valkya. Dayada evidently denotes the coparceners of 
the deceased husband in this place. Property inherited 
by another female follows the same rule of descent, under 
the Dayabhaga (XI. 1, 68) as the inherited property of 
a widow. Stridhana proper is divided into several classes 
by Jimutavahana. Yautuka— i.e., property given at the 
nuptials— descends first to the unbetrothed daughters; on 
failure of such, to those who are betrothed; and on failure 
of such, to those who are married. This rule is founded 
on a very peculiar interpretation of a text of Gautama 
(X X V III. 24), which is quite differently interpreted in the 
Mitakshara, as has been shown before, and on a false ety
mology of the term Ynqriikain a text of Manu (IX. 131), 
as being derived from the root yn, “ to'1 join,” arid denoting, J 
therefore, a gift presented at the nuptials. So strongly
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L e c t u r e  has Jlmutavahana’s system been influenced by the intro- 
duction of this new category of Strldhana, that he opposes 
to it all other kinds of Strldhana by the name of Ayau- 
tuka Strldhana other than YautiSka. Both Yautuka and 
Ayautuka is again divided into several species by •Jlmuta- 
vahana, and for each of these classes of Strldhana he pro
poses a different order of succession, though the heirs do 
not differ all of them in each case.

The other 0  n a number of important points most writers of the
Schools, other Schools harmonize entirely with the Bengal Authori- 

ties. In particular, they divide the general category of 
. Strldhana into a varying number of species, among which 

the property called Yautuka occupies a prominent position. 
It is generally considered to denote nuptial property, and 
this interpretation is apparently very old and has been 
borrowed by Jimutayahana from his predecessors.

inherited On the principal question, viz., whether or no inherited
property. , k i  - ±\ ' o .  - nproperty descends in the same manner as ^tridhana proper, 

.mo%t of the later writers seem to differ from Vijnanecjvara 
and Apararka, but neither do they agree with the doctrines 
held in the Bengal School. Strange to say, the second 
Bombay Authority after the Mitakshara, the Mayukha, 
agrees with the Dayabhaga more closely in substance, 
though not in form, than any of the other works. It  
ordains that all Aparibhashika Strldhana, i.e.,— that pro
perty of a woman which is not technical Strldhana,—  
shall descend to the same heirs as the property of a male, 
and not to those hfpfcs who take the Strldhana proper. 
As instances of Aparibhashika Strldhana, the Mayukha 
mentions property acquired by partition (Vibhaga) or by  
spinning.1 The Yivadachintamani, Madhavlya and Smriti- 
chandwka may be supposed to be equally adverse to the 
Succession of Inherited Property in the female line, as they 
do not class such property as Strldhana, but they do not 
state distinctly on whom it is to devolve. They quote, 
however, the text of Katyayana, under which property 
inherited by a soilless widow descends to the heirs of the 
husband, and not to her own heirs.2 N ow  the term the heirs 
(Dayadus) of the husband has been shown to relate to 
his coparceners, and this is also the explanation which 
the Viramitrodaya gives of it.

1 Mayukha JV. 10,26 (07 Mandlik). Borrodaile’s reading1 o f this im 
portant passage is hardly intelligible.

’  Vivadaohintama^i, 261 (T agore); Madhaviya, 32; Smritichandrika

if ♦
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It is far from improbable tliat this doctrine expresses the L ecture  
opinion of some of the Southern authors as well. As the XI* 
meaning of Dayada in the text of Katyayana is not ex- of
plaiued by them, the simplest and best course is to give its bay Ada. 
natural meaning to it. Moreover, though the Smriti- 
chandrika does not* comment on the term Dayada itself, 
there is sufficient circumstantial evidence to show that’ it 
means to refer it to the coparceners. For the Smritichan
drika (XI. 1, 33) considers the rule of Katyayana to apply0 
to the estate of an undivided coparcener, and the heirs 
of such a man, as is well known, are the other undivided 
coparceners. It is true that the text of Katyayana loses 
through this interpretation its applicability to property 
inherited from a separate male. But, on the other hand, 
the text of Katyayana is the chief stay of the Bengal 
theory, which identifies the heirs fe> property left by a 
female with the heirs to obstructed property of a male.
As the Smriti chandrika takes a different view of jhe 
import of that text, it can hardly be supposed to acquiesce 
in the conclusions deduced from it by the Bengal writers.
The Sarasvativilasa, although embracing the interpreta
tion of the Smritichandrika (§§ 521, 522), has a curious 
disquisition on the text of Katyayana (§§ 532— 534), in 
which it is applied to divided estates as well, and the 
following rule deduced from it and from another text. I f  
the widow dies leaving a daughter, her inherited property 
goes to that daughter, to the daughter's son and to the 
other heirs (of obstructed property). I f  she leaves no 
daughter and the rest, the inheritance does not belong to 
the parents and the rest (i. e., to those who take obstructed 
property on failure of the daughters son), but to the heirs,
i.e.j to the former coparceners of her husband. W hy the 
rule regarding Obstructed Inheritance isjto be followed as 
far as the daughter only, does not become clear; it may 
be because the daughter may be considered to possess a 
birthright interest in all the property of her father

Judging these theories on their intrinsic merit, it seems Propertŷ  
clear that one of the chief objects of the Indian Law of 
Inheritance, viz., to prevent the family property from from the 
going out of the family, is obtained by them more effec-^^1 *̂ 
tually than even by the Bengal system. *In the case of 

• the widow, which is the mostcommoji and important case  ̂
of all, the Viramitrodaya names the former coparceners 
of the husband as heirs to a widow, wl*ereas the Bengal

•
©
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L e c t u r e  writers make her property pass to her daughter. The 
3U# Sarasvativilasa so far agrees with the Bengal writers, but 

instead of introducing the daughter’s son ‘after the daughter, 
it causes the inheritance to pass, on failure of her, at once 
to the former coparceners, excluding entirely the mother 
and other female heirs. Under the Mitakshara, the family 
property when inherited by a widow is not quite so well 
protected against being estranged from the fam ily as it is 

, in the other Digests. Nevertheless, thp true object of the 
Mitakshara system of Succession to Stridliana, which lias 
been analysed before, is apparently no other than this, to 
counterbalance the effect of the inclusion of inherited 
property in the definition of Strldhana, by devising an 
altogether new line of descent of Strldhana. This has 
been effectively accomplished by Vijnane^ara. For, as has 
been pointed out by. Messrs. W est & Biihler,1 the Mitak
shara series of heirs to the property of a sonless widow  
is not less propitious to the interests o f the fam ily than 
the Bengal system except in a single case.

may °b servecl finally, that the unpublished Digests 
Digests, of the Mitakshara School agree more or less with the Mi

takshara and Apararka, the Mayukha being the only work 
outside of Bengal in which the Bengal system regarding 
the devolution of inherited property of a female is follow
ed. Thus the Madanaparijata discusses first the Rules of 
Succession to Strldhana, which designation, as pointed out 
in the last Lecture, it applies to the entire property of a 
woman. The series o fh eirs  to a woman’s property (other 
than Culka) is stated as follows in the Madanaparijata.2 * * * * * 
The mother’s wealth shall be taken by the daughters; 
on failure of them, it shall belong to the daughter’s daughters 
and daughter’s sons; on failure of them, it shall belong 
to their descendants,— i. e.y to the race of a daughter’s son. 
The race of the daughter’s son is alone referred to, and 
not the race of the daughter’s daughter. O n ‘failure of 
descendants of the daughter’s son, the son, the grandson 
and the rest shall be heirs in succession.8 The resemblance

1 II. 122,1. edit. 2 ( For the Sanskrit, see Appendix.')
8 (F or the Sansbyt, see Appendix.) However, what the mother has

taken at the division of her father’s ^patrimony. or inherited from her
husband, shall be divided equally by the sons and daughters.” Further
on, Nandapandita says, a full share shall be given to maiden
daughters only'*, married daughters taking a quarter of a share. Where
there are sons, they shall also take a full share, and on failure o f
daughters, they shall'take the whole. On failure of sons, the daughter’s



of tliese rules to the Mitakslmra Law is sufficiently appa- Lectceb 
rent. Vaijayanti (X V II. 21) establishes five lines of des- xr- 
cent for _ as many different sorts of Stridhana. The last T ~  
of these is property inherited from the father or husband 
and the rules of descefjt for such property, though not 
Klentical wdh the Mitakslmra rule regarding descent of 
btndhana m general, differs equally from the series of 
heirs to obstructed property. Kamalakara, in the Vivada- 
tan4ava gives likewise various lines of descent for various 
kinds of btndhana. He does not refer to inherited pro
perty expressly, but seems to include it in the denomina
tion of “ Stridhana other than Yautuka,” for which he 
prescribes that line of descent which in the Mitakshara 
is ordained for Stridhana generally.1

It is only in order to establish the order of precedence Remote 
among the remote heirs to Stridhana, who come after the heirs- 
husband and parents, that Kamalakara refers to the ana
logy of the heirs .to obstructed property® The force of this 
analogy has been recognized by Messrs. West & Biihler, Dr.
• ,nerJee> an(i other authorities, and there is nothin^
in the Mitakshara itself to contradict it. It should, however, 
be observed that, although Madras and Benares Law is 

governed by the Mitakshara, female Sapindas cannot now 
succeed under the law of these two provinces to female 
property any more than to the obstructed estate of a male.
This is no doubt a deviation from the Mitakshara system, 
but the exclusion of females haviug been carried out in the 
case of remote heirs to the property of a male, it would 
hardly be logical to admit them to ^accession in the case 
of female property. The exclusion of female Sapindas 
fiom succession to a woman s property is, moreover, express
ly pronounced in the Viramitrodaya (244). The Bengal 
system of remote heirs to Stridhana is based entirely on 
the text of Brihaspati, which has been quoted before.2 In

sou or grandson shall inherit it. After him come the sister’s sons and 
the rest or (the brother-in-law and the rest), according as the property 
lfi ^derived from the fathers or from the husband’s family.

Kamalakara has, however, misquoted Vijnane^vara, as he makes him 
say that the sons come directly after the married daughters in the order 
ot heirs to i mother’s property. {For the Sanskrit, see Appendix.) In 
the Section on the Widow s Right o f Succession he quotes Katyayana’s 
text on the right o f the Dayadus to take after her without a comment.
It has, however, been shown before (p. 265) that includes inherited 
property in the definition of Stridhana.
r\- The translation o f this text ]̂ gs been erroneously given in Golebrooke’s >
Dayabhaga IV. 3, 31. See TyCTs Jmritch., p. 36, note; Banerjee, 133,

|
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L e c t u b e  closing Modern Law of Succession to Female Piopeity, I
X I .  may observe that I ha^e dwelt principally on those points
-----  on which I  am unable to agree with previous writers on

Stridhana, a repeated discussion of the whole subject 
being hardly called for after the copious treatment of it in 
Dr. G. D. Banerjee’s Tagore Lectures on Stridhana and 
other recent works.

The correct translation, may, however, be found in Colebrooke’s Digest V.
9, dxiii. .
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LECTURE XII.
EXCLUSION FROM INHERITANCE. e 

---- -------------

The old texts — The modern works — Meaning of Nirindriya — Madness etc 
need not be congenital, nor incurable — Incurable disease — Leprosy —
Long and chronic diseases — Penances — Undutiful sons — The prodigal —
Members of a religious order -  Sarasvarfvilfca -  Women -  Removal of 
disability — Subsequentlv arising disqualifications — Subsequent inchastitv 
of a* widow— 1 he disability personal only — Claim to maintenance—Ten
dency of decisions I he Sachsenspiegel on exclusion from inheritance.

T h e  native legislators of India have been JFrequestly The old 
condemned for the excessively wide extension given by texts- 
them to the grounds of exclusion from inheritance. This, 
however, is no original feature of the Indian Law of Suc
cession. According to the Gautama-smriti (X X V III. 43), 
the earliest Indian law-book which has come down to the 
present time, no other sort of person is disabled from inherit
ing than the idiot and the eunuch. It is true that other 
ancient enumerations of persons pnfit to inherit are more 
comprehensive than this one. Thug Baudhayana (II. 2, 3,
37— 40) excludes from inheriting all “ those who are 
incapable of transacting legal business,” and mentions as 
instances of such persons— the blind; idiots ; those immersed 
in vice (or afflicted by calamities) ; the incurably diseased 
and others similary circumstanced; those who neglect their 
duties and occupations; and the outcast and his°offspring.
But on reviewing all the Smriti texts on this head,1 ft 
will be found that the following persons only are men
tioned as incapable of inheriting in the majority of these 
texts,— viz.: outcasts or persons expelled from society (10 
Smritis) ; eunuchs or impotent men (9 Smritis) ; idiots and 
madmen (6 Smritis each). All the other antegories are

1 Baudhayana and Gautama, ibid ;  A'pasta’mba II. 6, 13. 3 ; II. 6, 14,
1.16;  Vasishtha XVII. 52—64; Vishnu XV. 32 : Manu IX. 201, 213, 214 ■ 
Yajnavalkya IL  140; NaradfPx II. §1-22; Devala, Brilmpati, Cankha- j  
liklrita or Cankha, Katyayana.
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272 * EXCLUSION FROM INHERITANCE.

L e c t u r e  referred to in some schools only. They are blind and deaf 
A • persons, especial\y those wjio are so from the date of birth ; 

the dumb, the lame and, generally speaking, those deficient 
in any one organ of sense or action ; lepers ; those afflicted 
with any other agonizing, chronic or incurable disease; 
illegitimate sons; th$ offspring of an outcast; those who 
have entered a religious order, as well as apostates from 
religious mendicity ; a spendthrift; an enemy to his father ; 
one who has siuned against either of his parents ; an elder 
brother who cheats his junior brothers at. the division of 
the patrftnony ; one who has committed a minor offence 
(upapataka); and a vicious man or one devoid of virtues, 
or who neglects his duty.

modem This is a formidable list, but neither is such a compre- 
works.* hensive enumeration as this given in any of the modern 

works. Thus the Mitakshara refers to those categories 
only which are mentioned in the texts of Yajnavalkya, 
Vasishtha, Narada and Manu : one im potent; an outcast 
and his offspring ; the lame ; idiots ; the blind; the incurably 
diseased; members of a religious order; an enemy to his 
father; a minor offender; one deaf or dum b; and one 
deficient in an organ of sense or action. Other Digests of 
the Mitakshara School, such as, e. g., the Smritichandrika, 
Mayukha and Vivadaehintamani, quote a larger number 
of texts than the Mitakshara; but considering the general 
policy of the Mitakshara Law, it may be justly called into 
doubt whether their teaching should be allowed to over
rule the Mitakshara doctrine in this case. It  has been 
seen in a former Lecture,1 that the early rules regarding 
the exclusion of »an elder brother, who cheats his junior 
brothers at the division of the property, and of a lazy 
member of the coparcenary, who refuses to work, were ex
plained away by all Commentators. It  should also be 
considered that the general tendencv of the Mitakshara to 
uphold the rights of the family in the strictest form pre
cludes the idea of any one family member being debarred 
from his share for any other than the most sufficient 
reasons.

Meaning of Another difference of opinion, besides the one resting 
inn riya. Qn varying number of texts quoted in each Digest, has 

been called forth by the philological difficulties besetting 
the interpretation o f ‘some of the terms used in the old
texts on exclusion from inheritance. N o other among

• ______________ i __________3L ______________________ :_____________ ;_______ 2
1 P. 260.
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those terms is so ambiguous as the phrase ‘ those who are Lbctube 
N m udnya anyhow’ in a text of Manu (IX. 201), which is XIL
quoted in all Digests. Occurring, as it does, at the close of -----
a list of excluded persons, the word ‘ Nirindriya’*may be 
supposed to be a general term denoting bodily infirmities 
or defects of every other kind than those specifically men
tioned in the previous list. Thus, in another text of Manu 
(IX . 18)1 the same word | Nirindriya’ is used with reference 
to women, and means ‘ destitute of strength.’2 Most Com
mentators, however, agree in explaining ‘ Nirindriy# etymo* 
logically as meaning one deprived of Indriya, and this 
interpretation may be justified by the analogy of the terms 
‘ Vilcala and ‘ ViJcalendriya,’3 which are no doubt syno
nymous with Nirindriya. Now the term Indriya, ‘ sense,’ 
in the language of Manu and other Smriti-writers, is com
monly used to denote either the five senses, or those ten 
organs, of sense, and of action,4 whicl? were distinguished 
by the naturalists of India. But Indriya may “ denote 
semen virile as well, and a further difference of interprela- 
tion is caused by the fact that the absence of Indriya may 
either be a  congenital defect, or caused by a malady.
Thus have arisen the various conflicting interpretations, 
which are to be found in the remarks of the Digests and 
Commentaries and of the Castrfs on*the text under notice.
The Mitakshara explains Nirindriya as denoting one who has 
lost an Indriya, i. e., an organ of sense or action, by disease 
or other cause, and this interpretation ought to be viewed 
as settling the law in the schools governed by the Mitak- 
shaia. Jagannatha, on the other hand, the only writer of 
the Bengal School who has explained this term, says it

1 See, too. Burnell Varadaraja 41, note.
2 See the Petersburg Dictionary. This passage of Manu is a quotation 

from the Yeda, and in the writings o f the Vedic period Nirindriya means 
no doubt .‘ feeble, destitute of strength,’ or * destitute of manly vigour 
impotent.’ AmHn reference to a cow, it means ‘ barren.’ Medhatithi on 
M. IX. 18, says it means that women are deficient in strength, constancy 
msight, power, &c. (For the Sanskrit, see Appendix.) Jones, following 
Kulluka, translates Nirindriya by 1 having no evidence o f law.’ Raghava- 
nanda agrees with Kulluka. But this interpretation is quite arbitrary.

Vishnu XV. 32 ; Manu VIII. 66. Jones renders vikalendriya by ‘ one 
who has lost the organs o f sense,’ but it really denotes one who has not 
the use of some one organ. Medhatithi refers it to ‘ blind and deaf per
sons and the like.’ Vijnanegvara, in commenting on the same term occur- 

analogous text of Y^inavalkya (II. 70), says it means those 
deficient m  the sense o f hearing^. '

4 The five organs o f action are : the voice or tongue, hanJs feet anus # 
and pudenda. See Manu II, 90 ; Vishnu XCVI. 96; Yajnavalkya III ’
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L e c tu r e  denotes lame persons and the like who are disqualified for 
acts ordained by the law. He further says, that the total, 
and not the partial, loss of an organ is meant, or at least 
complete inability to use it. The first part of this explana
tion seems to have been derived from the Yivadachinta- 
mani (243 Tagore).1 It  is important to notice that in all 
schools the Nirindriya is disabled from inheriting, no mat
ter whether his defect is congenital or not. Most of the 
defects included in this term, such as, e. gy lameness, dumb
ness, and congenital blindness and deafness, are indeed 
provided for by special texts, but other defects, e. g., loss 
of the ears or loss of the nose, are not.

Madness, It has, indeed, been frequently held that most of the 
etc., need infinities mentioned as grounds of exclusion cannot have 
genital. that effect unless they are congenital. The old texts, how

ever, though referring to blindness and deafness as having 
to be congenital, do ^not mention the samp restriction iri 
connection with any of the other grounds of exclusion.2 
Tile Digest-writers have admitted this view, and it might 
even be doubted whether the Mitakshara requires blindness 
and deafness to be congenital in order to operate as a bar to 
inheritance.3 Jagannatha is the only writer extends 
this condition to other disabilities, though ms remarks 
on this subject are fai^from consistent.4 Granting, however, 
for argument’s sake, that those passages of his Digest5 in 
which he speaks of madness as being a ground of exclu
sion in every case do not contain his real opinion, Jagan- 
nafcha’s view of this patter is of very slight importance 
even in settling the doctrine of the Bengal School. The

1 Madhava (39), the Mayukha (IV. 11. 3). and Smritichandrika (V. 4) 
foliow^VijnaneQvara ; only the two last-named works seem to restrict 
the term Indriya to the five senses, the power of smell or the nose 
being given as an instance. The Sarasvativilasa (§ 150) dissents from 
this interpretation and seems to refer Nirindriya to congenital defects only 
{§ 149). Kamalakara says it denotes those who have lost their heads or feet 
through disease. {For the Sanskrit, see Appendix.} The Viramitrodaya 
refers it to one whose potency has been destroyed by illness, etc., in 
contradistinction to a naturally impotent man. (G-. Sarkar, 253, has 
rendered this passage differently, but wrongly,) The Vivadachintamani 
refers it to those who are deprived o f a head, foot or other (limb), and 
are therefore disqualified from performing religious acts. Narayana 
distinctly includes both the organs of sense and o f action in the term 
Nirindriya; Medhatithi. Kulluka. ltjighavananda and Nandanacharya 
seem to think that the organs of action‘alone are meant.

2 See Strange, I, 153,; Mayne, §§ 510—612, and the cases quoted, ibid.
* See. too' Smritichandrika V. 9.
4 This has been observed by Sir Th. Strange and Mr. Mayne.
6 Dig. V. 5, cccxxvi, cccxxix—cccxxxi.
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Dayabhaga (V . 7, 10, 11), the principal authority of that le c t u r e  
school, quotes three texts, in which the exclusion of the 
madman is ordained without any restriction; and in com- 
menting on the text af Manu,' Jimutavahana says dis
tinctly, that no other infirmity than blindness and deafness 
need have existed from birth. The same opinion is ex
pressed in Raghunandana’s Dayatattva and in the Daya- 
kramasangraha. Nor is it probable that Jagannatha would 
have discarded the doctrine of his predecessors, if his 
opinion had not been influenced by a false readirlg in the* 
text of Narada. That text, as quoted by Jagannatha,1 
contains the clause : “ afflicted from the date
of birth with insanity, blindness or lameness,” whereas 
the ordinary reading is : “ idiots, madmen,
blind, and lame persons.” The latter reading is found in 
all the other Digests and in all the manuscripts o f the 
Narada-smriti jvhich I have been a$le to, consult.2 It is 
difficult to say from what source the erroneous reading of 
Jagannatha may have been derived, and whatever may#be 
the equities of the case, it is certain that Jagannatha’s 
opinion on this point ought not to have been allowed the 
least weight by the Courts. As regards madness in parti
cular, tihfii are several passages in the Commentaries in 
which it is referred to as an illness, and not as a natural 
defect existing from birth. Thus the Mitakshara explains 
the term unmatta, ‘ a madman/ as denoting f one affected by 
any of the various sorts of insanity produced by disorders 
of the aerial humours, of bile, or cji phlegm, or by a com
bined derangement of those three humours, or by posses
sion by a demon/3 Apararka says unmatta means one 
afflicted with the illness called unmada—i. e., with mania.
O f the Commentators of Manu, no other than Narayana 
has thought it necessary to explain the term a madman.3 
He says, the deaf man likewise (as well as the blind man) 
must have been from birth; the madman and the rest 

, must be incurable.4

1 Dig. Y. 5, occxx.
2 The manuscripts o f Narada (X III. 22) read idiots,

madmen and lame persons; but this difference o f reading does not 
affect the point under notice.

3 This translation differs slightly from Colebrooke’s Mitaksh. II. 10. 
h. See, too, Burnell’s Varadar^. 3-14.

4 (For the Sanskrit, see Appendix.') In Wyifbh’s Translation o f the • 
Dayakramasangraha (Stokes’s H. L. B., 600) the term chronic, used with 
reference to disease, is explained to mean ‘ from the period of birth.* But
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L ectu re  The view enounced by Narayana that madness and the 
like disorders must be incurable, in order to affect the 

Nor incur- right to inherit, is shared by few writers of note. The 
able. Y ivadachin tamani1 states that blindness, deafness, madness,

idiotcy, dumbness, and the loss of the hands, feet or ot 
another organ, must be proved to be incurable. \ i£ve<j- 
vara in the Madanaparijata2 and Jagannatha in his Digest 
lay down the same propositions in regard to madness and 
blindness respectively. The other writers, however, do not 

hnentionf any such restriction. On the contrary, a work 
of such wide repute as the Smritichandrika (V. 2) 
declares the qualification of the term ‘ illness^ alone by 
the epithet ‘ incurable9 ‘ to show that other infirmities, 
such as impotency or tHe loss of an organ or limb, will 
produce a disqualification to inherit, though they may 
be curable or have arisen at a period subsequent to birth. 
This statement is quoted with approval in the Sarasvati- 
vilasa (§ 156). " J

incurable The term ‘ an incurable disease’ being rather general, 
disease. tbe Commentators have taken care to explain i t ; leprosy 

(Jcushtha) and pulmonary consumption (Icshâ a, yalcsh- 
manj being given as instances of incurable difeea|ps causing 
exclusion from inheritance. Nandapandita4 reM*s besides 
to the illness called bliagandara, which consists of a fistula 
in the pudendum muliebre, the anus, etc. It may be 
inferred from the choice of these examples, that those 
diseases only were looked upon as causes of disqualifica
tion which produce a visible change in the system.

Leprosy. Leprosy is mentioned as an independent ground of 
exclusion. The superstitious dread of lepers, which has 
formerly caused them to be excluded from inheritance in 
European countries as well, was enhanced in India by the 
belief in transmigration, which caused this and other loath
some maladies to be viewed as the consequences of evil 
actions committed in a previous existence. In some parts 
of India it was an established practice till quite recently

the first Calc. ed. (p. 24) has ( fcke second edition has | ).
The word adi in this clause must mean 1 etc./ just as in the following 
clause and the whole clause therefore means ‘ diseases dating
from birth and other lasting diseases.’

1 Calc, ed., 134. Tagore’s rendering of this passage is extremely loose.
2 3. V. 6, ccbxxix. ( For the Sanskrit, see Appendix.)'
3 V. 6. cccxxix.
4 Yai jay anti XY. 52.

% *
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to bury lepers alive.1 The vague epithets, long or chronic Lecture 
and ‘ agonizing/ which are used to qualify the term ‘ disease’ XI1- 
in the text of Narada (X III. 22), are explained in the same i*nTand • 
way as the term 1 incurable9 in most Digests. Raghu- chronic 
nandana and other writers of the Bengal School appear to di8eases* 
have looked on such comparatively light distempers even as 
dysentery, gonorrhoea, black teeth and the like, as causing 
exclusion, on account of their beiug the consequences of a 
crime committed in a former existence. They directed 
however, the performance of certain penances, by which 
the taint of sin believed to attach to such persons might 
be removed. This principle was applied to all diseases, 
including leprosy, by some, while others were of opinion 
that the non-performance'of a penance by a sick man 
could not bar his right to the inheritance.2 Outside of 
Bengal, this curious extension of the system of expiation to 
evil acts committed in a previous existence has never 
obtained, and 1 have been informed by eminent Benares 
Pandits that in their opinion penances are only applicable 
to actions committed in this life.

In all the schools, heavy offences entail expulsion from Penances, 
caste, and one expelled from caste is disqualified from in
heriting, but his right would revive after the performance 
of an expiation, which led to his readmission into caste.
This is expressly stated in the Viramitrodaya (253). It  
may be presumed a fortiori that the numerous minor 
vaguely defined offences, which are mentioned as grounds 
of exclusion, were removable in *flie same way. Vi^ve^- 
vara in the Madanaparijata states generally, that the 
right to inherit revives when the defect has been re
moved either by a successful cure or by performing an 
expiation.3 * * I quite concur in the opinion advanced by 
Mr. Mayne (§§ 508— 513), that the wide# extension given 
•to t̂he moral defects causing exclusion by the Brahmans has 
originated in the advantages which they secured to them- 

• selves by devising a corresponding system of expiation.
There are some Cases, however, which may perhaps be 
viewed as exceptions to this rule.

Thus the existence of a strong feeling against a son who Undutifui
-treats his father, is evidenced by numerous texts, and 8ons*

1 Oast. Pictures of Indiaq^Li^e, p. 141.
2 Jagannatha., Dig. V. 6, ccoxxi—cccxxvi. •The two $erms in Cole- #

brooke’s Translation—1 one afflicted with elephantiasis * and a leper—̂ are
both equivalents for the Sanskrit Kushthin. #

8 the Sanskrit, see Appendix.')
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L e c t u b e  it would be only natural, therefore, if the father, in distri- 
3TL buting the property, were allowed to punish an undutiful 

. son by allotting a smaller share to him than to his
brothers. The Commentators take care to direct that the 
wrongs received from a son must have been of an aggra
vated character, in order to justify such treatment as this. 
Thus it is observed in the Sarasvativilasa (§  151), that the 
term ‘ an enemy to his father9 does not.denote one who is 
simply disaffected towards his father on account of his 
partiality for another son, but one who forgets himself so 
far as to say ‘ He is not my father/ Others explain the 
term an ‘ enemy to his father * to mean | one who beats his 
father/1 or ‘ one who attempts his fathers life or commits 
other hostile acts against h im /2 I  may be allowed to point 
out that in my own country such persons as have com
mitted a heavy offence against either of their parents 
may be disinherited by them, the enquiry into the quaestio 
facti being left to the judge. «>

The prodi- 'fo  protect the family property against waste by a prodi- 
gal* gal son or brother ’ would have been an equally natural 

tendency. The exclusion of the prodigal is peculiar to 
the BeDgal School; for though one of the two texts on 
which" this law is rested by Jagannatha is quoted in the 
other schools as well, the writers of these schools have 
adopted a different interpretation of it. They do not refer 
the term vikai'masthdh in the text of Manu (IX . 213) to 
gambling and the like propensities3 alone, but to vice in 
general. Jagannatha’s Digest (V. 5, cccxv— cccxvii) contains 
a copious discussion of the case of a prodigal. Far from 
being debarred of his entire share of the estate, he shall 
lose so much of it only as he has wasted. There is nothing 
in this*rule certainly to offend the nicest sense of equity. 

Members The exclusion p f all members of a religious order is a 
of a reii- logical consequence of the rule that the entrance into a 
giousor er. rejjgj0ug or(j er and consequent relinquishment of property 

operates like civil death in the Law of Inheritance.4 In  
the same way monks and nuns used to be incapable of 
inheriting in Europe in the Middle Ages.

1 r i Dayakramasangraha. 2 Jagannatha.
3 KuUuka says, it means ‘ addicted to gambling, intercourse with bad 

women, and fee  like acts.’ Rfighavananda and the Day akr am asangr ah a 
(III. 6), * addicted to gambling, drinking and the like habits.’ Medhatithi, 
‘ those who do forbidden acts and neglect the affairs o f the joint-fam ily /

4 See antO) p. 175.

* %
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The Smriti texts on exclusion were evidently framed Lecture  
for men only, in accordance with the early law regarding XII. 
the general incompetency of women to inherit. In the 
time of the Digest-writers, however, this law had become 
obsolete long ago, and thus we find it stated in the omen‘ 
Mitakshara that the textual causes of exclusion apply in 
the case of females as well as of males. This statement is 
reiterated in the Viramitrodaya (253), Yaijayanti and Ma- 
danaparijata. According to the Sarasvativilasa (§ 149), 
those women only are excluded who are Nirindriya, i. 
who have not the use of a sense or of a limb. Inconti
nent widows are excluded from inheriting and from a 
share on partition in all the schools. There does not seem j 
to be sufficient authority for extending this rule to 1 
daughters and other female heirs. Harsh as all these 1O
rules may seem, they were considerably mitigated in prac
tice by several important restrictions:—

First—The*right to succession revives when the disabi- Removal of 
lity has been removed. Tlje Mitakshara (II. 10. 7), Viv^da- disability, 
tandava and Mayukha (IY. ii, 2) refer to the cure of bodily 
defects or mental disorders only, but Mitrami^a (253) and 
the Commentators of the Mitakshara, Vitjvetjvara, and Ba- 
lambhatta, refer to penances as well as the means of 
removing the civil consequences of a moral fault. Jagan- 
natha,1 on the other hand, speaks of penances alone as anni
hilating in his opinion the consequences of civil acts com
mitted in a former existence. The disqualified heir, whose 
disability has been removed, is compared to the son born 
after partition by the Digest-vmters of the Mitakshara 
School, but they give no clue as to the way in which this- 
analogy has to be worked out.

Secondly— A  share obtained on partition or by inherit- Subse- 
ance, after having once vested in a person, is not 'divested qwentiy 
by a disability arising afterwards. This rule, which is dî quafifi- 
laid down by Vijnanetjvara and his followers,3 is of consi- cations, 
derable importance in deciding the vexed question as to 
whether subsequent incontinence in a widow will divest _ .i , ■ 1 ., . , mi • ,. , Subsequent
her estate after it has once vested. Inis question nas jnchastity 

'been answered in the affirmative by Jagannatha, and the <>*a widow, 
same view was taken by Sir Thu Strange and others, but 
the opposite doctrine seems now to be established in all 
provinces. There^  indeed no reason why the analogy of

i  j 7~
1 See above, pp. 274, 277-. 2 Mayne, § 514.

3 Mitaksh. II. 10. 6 ; Yiramitrodaya 253, etc. •

*
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Lecture the other disabilities should not be applied to the case of 
XI1* the incontinent widow, although this case is not discussed 

in the Indian Digests in connection with exclusion from 
inheritance, but in the Chapter on the Widow's Succes
sion. It  may be observed that the early Legislation of 
India appears to have been more severe on the inconti
nent widow than the era of the Commentators. The un
published Smriti of Harlta1 (62-63) contains two Clokas to 
the effect that a wife, i. e., widow, may keep the property 
while sherremains chaste.2 In the opposite case, she shall 
lose it and shall be given so much only as will preserve 
her from starvation. An even more rigid rule is to be found 
in the Smriti of Paracjara, who says (Chapter X ), that a wife 
who has been unfaithful to her husband and has brought 
forth a child after adulterous intercourse, whether in her 
husband's lifetime or after his death, shall be turned out 
of the house. But neither of these two texts is quoted in 
the modern compilations on law.

iity is^er- Thirdly— The incapacity to inherit is purely personal.
souai only. The legitimate sons of disqualified heirs take the share of 

their father. This is the general rule, but there are several 
traces of the existence of a stricter view which was 
opposed to the marriage of disqualified heirs on principle. 
Manu says (IX . 2 0 3 ) : ‘ I f  the eunuch and the rest should at 
any time desire to m any, their sons shall be heirs,' and this 
‘ at any tim e' is interpreted by Kulluka as a hint that dis
qualified heirs, as a rule, ought not to m any. Gautama 
( X X V I I 1. 44) refers to the son of an idiot only. Narada . 
(X II. 31— 38) gives a lis&'of persons unfit to marry, which 
closely resembles the list of disqualified heirs. The same 
author states as a necessary preliminary to marriage (X II .
8— 19), that a suitor shall be examined in order to ascertain 
his mani’y vigour, and gives some curious details regarding 
the signs by which the fact of potency and of the reverse 
was thought to be ascertainable. Yajnavalkya, on the 
other hand, endeavours to explain how an impotent man 
even may have a son. This is why he sa}'s that even the 
son of the wife (Kshetraja) of a disqualified man may in
herit (II. 141). Most of the modern writers are agreed 
about the eligibility of all disqualified heirs for marriage.

1 Cod. Hang. 63 of the Munich Library.
2 The second Cloka o f H^vita is quoted in the Mitakshara II. 1. 37 and 

° other compilations as showing the widow’s right to inherit if  she is
chaste.
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The Saras vatlvilasa (§  149) seems to lay down that those L ectu re  
who are born blind or deaf are marriageable in every case, 
the madmen, idiots and the dumb in certain cases only, 
and the impotent and outcast in no case.1 Similar views 
appear to have been held by Medhatithi.2

Fourthly— The disqualified heir and his family have a Claim to 
claim to maintenance. The wives and daughters of such mn,nten* 
persons have never obtained a right to inherit, but their 
daughters were to be maintained up to the time of their 
marriage, and their wives, while they remained chaste and 
obedient.3 This is the Smriti Law, which has been modi
fied by the Modern Jurists so far, that the daughters shall 
have their marriage expenses defrayed .besides the cost of 
maintaining them, and that mere disobedience on the part 
of a woman may not bar her right to maintenance, though 
unchastity may.4

In spite of #all the restrictions tlius placed on the dis- Tendency 
inherison of disabled family members, the Indian Law of°.f deci“ 
Exclusion cannot but jar on an Luropean mind. However, 
the law as administered in the Courts differs so much from 
the rigid rules of the Sanskrit treatises, that it may be 
questioned, whether the Courts have not been carried too 
far in an opposite direction, pushing what was in itself a 
humane and natural tendency to its extreme consequences.
It is true that the religious motive appears to have been 
a specially powerful agency in framing the rules on exclu
sion from inheritance, and legal rules founded on purely 
religious, not to say superstitious, considerations must not 
pass unchallenged into a modern system of law. But it 
should also be considered that in a primitive state of 
society, in which collective forms of property were generally 
prevalent, a natural reluctance would be felt against# recog
nizing a disabled family member out of whom no work 
could be got as an equal sharer with his capable copar
ceners. . A  wide extension of the reasons for exclusion from 
inheritance is common to several archaic legislations. I 
will terminate this Lecture with a summary of the rules of

1 Read 1 Unless they be eligible for ‘marriage/ fo r  “ Even if they are 
eligible for marriage, ” p. 32. (Foulkes.)

2 Gloss on Manu IX. 203.
8 Yajnavalkya II. 141, 142.
4 Mitaksh. II. 10, 16. Mayukha IV. 11, 12; Smritichandrika V. 43;

Varadaraja p. 14 ; Madanapariiata ; Vivadata$<lava. The other works 
do not draw any distinctidn be®Kr u unchaste and refractory wives, as 
regards their right o f maintenance.

\
\ • )
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L e c t u r e  the Sachsenspiegel on this head. That old North-German 
XI1' law-book, the contents of which are closely analogous to 

the old laws of the Anglo-Saxons, mentions the following 
sorts of disqualified heirs: — »

The Sa«h- i .  Outcasts, illegitimate children, monks and nuns, 
on"SPexdu- one who has killed his father or other relative, whose pre- 
sion from sumptive heir he is, or who has forcibly dispossessed him, 
ince"1" or r°bbed him of his property. These persons are entirely 

incapable of inheriting. 2. Dwarfs, helpless cripples* 
persons b f neutral sex, and lepers are equally disqualified, 
but their next-of-kin have the duty of maintaining them.
3. The deaf, the dumb, the blind and the lame, as well 
as those who have-no hands or feet, may inherit ordinary 
property, but they cannot succeed to any feudal estate. 
The analogy of these rules with the corresponding provi
sions of the Indian Law is self-evident.

<•

 ̂ ft ® %
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A P P E N D I X  A.
(Containing those Sanskrit texts from unpublished works 

which have been translated in this volume.)

Page 83, note 5. * 3 *

^  apTSTfCrTT i
\3 *

Ptige 87, note 2.

^f^w ritr f ?  BTVXTr^srTirf wrii ^nf«rsr * l h r ^

^TRi 3pISITqs?f<T I
9

Page 101, note 1.

f tp p f n  ^ i f ^ f w ^ r s r r  <r^ i «r ?r% rfiTi*r^

Page 102, note 1.

fa r fP m  flTJft S[fw<T: I

Page 118, note 1.

fq -ff ir^ f^ trv s r  ^ f ^ f r m f r r  f w ^ f a t < v « r  : i

Page 120, nolife 1.

iP r p f W f  t M H i  f w s r s n v g tm w r M w r s r f  «r f^rnur: ivl

Page 121, note 1.
& f »

i f a jp p r^ ^ r ro p n rT  i

Page 121, note 3.

w ^ m iT T f ^ r  StW %t <. i n i -©s. \J ■£
^T«nrajT <T ^5T rf^^" «T < ^ l d  I P9 i< l *f ̂ f d ^ t lX ^ I ^ r f

V i v *

Page 126, note 2.

sfg n»^rf%w*rr w  f^TTJrwrtT ivi #

% )

I 9

? I



Page 126, note 8.

ifTfrfk finRrnrTOT T̂ T*’ I | . . .  | ^TTij:

f̂ RTHTUT̂ TilJS ^K rf I
Page 127, note 2.

g ^ T E R  W T f lR  ^hrrEjfg fq^rfr I\l

o q . Page 129, note 1.

ĵfWTir ^nrnnj l

Page 130, note %
TrPcS"3jrFfhi *\<*gPc^rr fwR^^Rifii^^T fV t̂

vn tfo  i *rrsR, i g  f̂ Hair n w ^rrft^^.-1 ifrrf
^ <T<r WT?f fv fTfrr w : I ST ’?<rfr*K4l<Miqf4»l«jfafif 

i fqrrr wfx:f?r t^ htt i ?r w  f̂ rg i

Page 130, note 2.

srf̂ WSJT f^Rr^rf |f«rfc*H fi}<i I’̂ KRjfâ TJT T̂rprdn[ f̂ VTTT- 
vvrTVDT f̂^r^Txf îmrwf^nirfW^v  ̂fo^farf i

• H|Td«ld I <^lKl«RR rR f?<RlF̂ ct|g  |

Pa£e 131, note 2.

^RiRrfcr fkvwKjirxfoqDRrrf̂ r rflfnrrflc^rTfir
mf^r 3^f^?rTf5r i t *t f m M .Anri^rrawnns

Page 131, note 3.

^ t *mfT «r fwtr: i

Page 134, note 3.

F^PTfamri i ^rngfV^re^Turt ^  i

Page 136, note 2.

^ 'fW T '^ r a f  g  (

XI *TR: I ^ r w e n w v N : |
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Page 138, note 1.

Page 138, note 2.

TfTT^w»rfV«TJt grat*i g  g ro t grrorc'irrf^grog i g f t  

v ^ j: <nrvv w r f ^ r - 1  w*u f<r<j^M‘ f^rsnrr wiffnziir 

m  i w pre^ ra ftfh n w fa  t o i  d i
1 O 5

Page 158, note 4.

3 p tr r ^ ^ 3 ffa im r f  ^ r )- ^  «ptciN  i

Page 165, note 1.

'  ^  4  V i  s

Page 165, note 2.

Jfl'^r^ra (Manu IX, 142) T t  T W i*  TT^Tlt <J oTOggilfM

n̂r f^wi?x-- g ig ^ g  i g^rrgtT gf^ fir  V f w m T  g  xg  i 

^xmsirogr g  h  gfggr ftror gtrnftfrr ngw gggro; i

Page 184, note 2.

ggg rg fa c  g iv t  g ^ r ^ it  t *rgg^tfqg: i Cal Ed.iP

Page 184, note 2.

W tfl ^  ^ fa firaw  I Ben. Ed.
>

Page 187, note 1. t
TOfronro ?m  in fa ganqrofa ^ng: xg i vi g-gfa gjggj grift<N J

ggrfcr. . .  .#TsgaT«T: fn rr w n « r w  g r n  i > ^ W i w  fisg#piri
v i

g f t  sroTtx g: w f a  x fa  i ........tfv
?r gr£: grmrTggr ^ tstot g t  g> Jzsfrw rot g g ; i ...........*

^  v i  • v i  V i

ggna%r g x < p rlgg ir^ l'x# x  g t '  fr rg  g  r r  i g fg  ^ if^ %

*f gnu. i g fa  gfgrwtxggrc^RtroT g$gggiT^giP5m^r<j i ggj g
0  ̂ Q

g g t  g fa t g r o  ivl N 0
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Page 187, note 2.

OS. vi

Page ^189, note 2.

Page 193, note 2.

w im ^ a  izwfa ?t̂ t ?r: ^  i
^jr^rw 4Nft «r v*fk i *nl̂ r ^fa^rejr fmoi 
T^ftfVf WfP T̂TOI ^wi$¥T«re^«rirT * wsjth ^Tf^rj9irS«r 
stfua IK jzwfa-* iVj

Page 195, note.

^  i ^pj^sjfir ^T^rnjtT^lr
•TRl’RT^n II

Page 199, note 2.

*Hi«nT«l 5fT(^W^T I ^?ri|n5f ifti
t̂̂ T̂JTT* ^fc^#5T ^wPri i

Page 199, note 5.

n,fr î«i4 'ottov «r *̂ f%?rr i ^ f̂̂ ropfiT*rn?*?T? ̂ Vl \|
■̂ finrKT : i ,\$ * * 1

Page 200, n®te 1.

fTscwnr f¥g wxw f«nrn?-nr̂ ?ji ^37 fgswrji g
f^^i^rspfKw <?r*?fr xf<r i

Page 201, note 1.

?̂ r<̂ Tf̂ 5rT I
Page 202, note 2.

• ^*r«n ^T^^t#5T*fg wre?r i

Page 203, note 3.

*. wrrqfa ^rfrifrfT »r^i^frfx 2^1
Page 204, note, line 1.

3  i • • « f̂t%T sfa
* I

fj •
CJ * ' %
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Page 205, note 2, para. 1. 

f t p f t I  
^f7q«nF^TftTI^rf^n crfaW *3^  r̂pnT?P5r I

Page 205, note 2, para. 2.

?rsif i r*rq̂ T̂ *r
x^rfq ftr^u «̂nnf%'qn • 9

fq’Sfqrn^^rQr^ff <f̂ T ÎTOT f^ 3  Ic

Page 206, note 2.

fxr^vwi f̂<pc% 3  3t̂ t i • ■ «r g  i

Page 207, note 1.

^ f g g f w t R R r r c  f̂T3T-?r i
Page 208, note 1.

rf̂  p̂stfl wr-rmcnfas^TT vrarcr i
■SfT’ĈTar i r̂flT̂ mrmRTŝ i wrfar̂ jr i arm fVrgwig-

r̂srf%»T3Fr i f«sff<cpiFT wru f^rgftsum f<r̂ r fosflrSnf i 
g tsftr Wftei: i tr^T* wartr ffftwr ^  i

fsF5mr%i|tT^$ ^t̂ t «ifjr?r grc^rg « apiTfg ^nr*t- 
fgŝ rr: 'T'gT̂ «T*rflTŜ T ftsj^T TJT«JT3JTrr̂  STRimN -aftjfsnjT^^TrT I 
IT̂ SJT I 'iwr® ■§ I ^n^SHU^- TWffSf 5tf«(̂ T-
$ 5 ^ ^  f^q^pspjfaTHrf^iq SR^gnTtfa wgfTW ĵ: ^ T  *njg: 1
^  tfe}̂ TK'?iar̂ f'i)'i cn>«f vr Jzistonr i
fT̂ wri f̂lTsrf<Ta%r finit^nfa Jawtoiw i sftsrer̂ T̂ jra i 

f«-afgs%rstftffr i

Page 209, note 1. 0

ihtPhujdT«if^qT*nrtflm: qftpgT; IJ •

Page 211, note 1.

T̂̂ TJ ^TWrf?r«l^r M 1O T  ^T^q<T3T^qfTfi^T<2#Tcf | 
ffmm rf •r^tq^^f^cr: i I cî mH ^  *
fqsfq^Tr^fq^TfM^qq^re^nr^ • fq^-

i ^m ifD q ^^r^  xpf fq®#*nTT ’W  q r̂w*5T. 
f̂xr̂ r: i ^  froravwtir srfinrwrrttffff ^  i WW#*  ̂PiwfSt^Wi 
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Page 215, note 1, para. 1. 

w n i  ^ f c n i? f w w q * ? r % i ir f ? r  i0*v

Page 215, note 1, para. 2.

afawwit I\»

Page 217, note 1.

VJ

Page 218, note.

*j^fq «reira%%T fafcf^prT w s r f j f
i ^ ^ T 5 ^ rflff?r  i arngpm 1N \J \3

Page 230, note 1. „

line 2.

ftfrl^nf^ *ra^RKT^ 1 line 6.

Page 231, note, line 10.

wrerrenN1 ?ft i
T̂Tprs?;̂ : s*prort*r ^ i f% ?ni w %^nw

| line 12.

Page 236, note 2.

3(TT t̂ f»3^r ^ t^ fflfrT  I

Page 238, note 1.

^T^Pff^rrfirn:  ̂fam 3 fa f^mfcr ^f?r isi Vj

Page 239, note 1.

’JsfnxpiT I line 1.
for of̂ TTT̂ o I line 4.

4

* Page 241, note 1.

*rf«ni ^ t*j ^ifrrfcrl *r i?T3î  i«J vj '
Page 249, note 1.

t »o ? m *. tT <?■ i i_
Page 249, note 2.

J '
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Page 250r note 1.

^t^nr^Ts^Tfir^ ^r<r%^5r w sfo i usssrgq* ..̂ Tfjrar vtc^*rrfa- 
liftr^ff Tfa i

Page 250, note 3.
^  <UT̂ iqs i jfrr ^ tip n n P O lfk ^ : I TT̂ pgT | T̂T̂ T: n«N : 

vfrffiflintj BA W N ’sn^KregwJrai wig: NTfonra}
fftfr fa«^x;«r I |̂JJR;fq- 7TWt^«i fl^TR;f«: sraftfNflflll

Page 255, note 1. • . *
Smritich. X I 1, 31. The manuscripts have ht̂ t

Page 268, note 2.

** *rr?jvsr *rn w  i vr^nt ^If^rW r ^fs^in n r i rf^wrt 
vr^N  & onvrr i vjt »r
fif.- 1 ^Vf^rnnnmit *npffai^f: swur fcRvnsn i

■* v» •
Page 268, note 3.

fq^f^vui^rm w *»t fx^r^r wt t̂t ^a*
w  i

Page 269, note 1.

^srsr: Varra^HTW 3̂r3T I (f^WtssW N^Tflmfg: TO*vl \| '
•ti-sMrl^SH’SXV I

Page 273, nojp 2.

Tfar*i ^ tx in r r n w fk  wtst *nf% i

Page 274, note 1.

XTinffirfr^wT^r: i *
4

Page 275, note 4.

s i M s f i  •sttrit 'arwr^TsfNrfvew •

Page 276, note 2,

^*W-- 3 1 rlf<tT<g«fl^T«nirm^Tfypq^»WT^TSffffWT^ ?̂<*ll P<tg= I

Page 277, # d 31 .

f*mRT^ w*reHvTf<^rr fsr^ T- NTEifavfc *tt ts«ft “stht-
^fWTNt fVwrwrfJW%vr sjn^rtspnfax^fa i
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NOTE to pp. 44j 46.

Burmese L a w .

Since writing the above, I have become acquainted with 
the valuable Notes on Buddhist Law, published by Mr. J.
Jardine, the Judicial Commissioner of British Burma, 
together with contributions from Dr. Forchhammer, the 
learned Professor of Pali, of Rangoon (7 fasciculi, published 
in 1882-83), and from native scholars. These important 
publications mark the beginning of a new epoch in the 
study of Burmese L&w. The Dhammathats of Burma, 
like the Dharmacjastras of the Hindus, frorh which they 
have derived their name and a considerable portion of 
their contents, are equally important from a practical, and 
from a historical, point of view. Buddhist Law,— i. e., the 
Law of the Dhammathats,— jointly with the established 
usages of the country, has been made the lex fori of the 
Burmese Courts, under the Burma Courts A ct of 1875, 
in all questions regarding succession, inheritance, marriage, 
or caste, or any religious usage or institution of the Bud
dhist inhabitants of British Burma. The Notes on Bud
dhist Law contain a number of highly valuable and 
suggestive disquisitions/ from the pen of Mr. Jardine, on a 
number of difficult points connected with the Burmese 
Law of Marriage and Divorce, which his careful study of the 
principal sources of Burmese Law has enabled Mr. Jardine 
to elucidate with signal success.o

As regards the 0 antiquarian researches of Mr. Jardine 
and Dr. Forchhammer, the results of their learned labours 
might seem calculated, at first sight, to diminish the 
historical value of Burmese Law, instead of enhancing * 
it. Dr. Forchhammer has succeeded in establishing the 
fact that the majority of the now extant Codes of 
Burma were composed during the reign, and at the 
instigation, of King Alompra and his successors. They 
cannot be older, therefore, than the second half of the 
eighteenth 0 century. 0It  appears that, before the rise of 
the powerful ruler just referred to, judicial decisions in

@ %



Burma used to be based entirely on the so-called hpyath- 
toons, or inspired judgments and moral precepts attributed 
to Buddhas, Bodhisattas, and other legendary personages. 
Dhammathats were not unknown in those times, but 
they were not recognize?! as the general standard of law. 
When, however, King Alompra and his successors had 
extended their dominion in every direction, and founded 
one of the greatest empires of Asia, it became necessary 
to promulgate a written Code of Law for the guidance 
of their numerous Courts of Justice. It was amono- 
the Takings chiefly that Indian Law had taken rootT 
and improved editions of the law-codes o f India had 
long been in general use among the Takings. The Burmese 
Kings, after having conquered the Takings, availed them
selves of their law-codes, and of Taking codes previously 
translated into the Burmese language, and made them 
serve as basis for the compilation o£ their own Codes of 
Law. Thus, e. g!, it has been discovered by Dr. Forchhammer • 
that the Manu Kyay Dhammathat, so well known through 
Richardson’s English Version, was composed between 
1758— 60 by the order of King Alompra, and that Taking 
Adaptations of Indian Codes must have formed the principal 
source of the Manu Kyay. The introductory part of the 
Manu Kyay has been taken from a well-known Pali work, 
the Milinda Panha; and the moral precepts inculcated in 
many passages of the Manu Kyay may be traced to the 
eight Maggas, to the Agatis and other works on Buddhist 
ethics. Some of the national Burmese hpyathtoons have 
also found entrance into the Manu Efyay, and many of the 
legal rules embodied in that compilation may be traced to 
their source in the customary law of the country.

It appears, then, that the Dhammathats of Burma, as a 
rule, are altogether recent productions. However, the case 
is quite different as regards the Taking, originals, from 
which the original stock of these works appears to have 
been derived. The Takings are an ancient nation, which 
early attained a certain degree of culture through fre
quent and long-continued communication with the natives 
of India. The earliest inscriptions of the Takings, 
which belong to the fourth century A. D., exhibit the 
same mode of writing as the contemporary inscriptions 
of Southern India. One of the Taking law-books, the 
Dharmavilasa Dhammathat (Dharmavilasa Dhaayna^jastra 
in Sanskrit) was composed as long ago as M D. 1174.

%
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Another, the Wagaru Dhammathat, was written at the 
close of the thirteenth century by Wagaru, a King of 
Martaban. This work was translated into Pali and Bur
mese by Budhaghosha, an ancient Jurist, who is reported 
to have been called to the Courts of Pugan and of the King  
of Siam for the purpose of settling disputed points of law. 
Budhaghosha flourished in the sixteenth century. His-version 
of the Wagaru seems to lie at the bottom of the Manusara, 
which is going to be edited by the Rev. Dr. Fuhrer. An  
edition and translation of the Wagaru, together with notes 
and an &ssay, has been prepared by Dr. Forchhammer, and 
is in course of publication. It is hardly advisable to 
discuss any question connected with the early history of 
Burmese Law before Dr. Forchhammer’s Essays will have 
appeared. There is one point, however, in the published 
results of Dr. Forchhammer’s researches, which claims 
special notice here, oij account of its close connection with 

. the question regarding the antiquity of the'’Code of Manu.
Both Dr. Forchhammer and the Rev.„ Dr. A . Fuhrer 

(whose labours have been referred to in this volume) con
sider it probable that the Burmese editions of the Indian 
Smritis are based on an earlier version of the Code of 
Manu than the one now extant. Dr. Forchhammer has 
pointed out that ideas of a sacerdotal nature are entirely 
foreign to the Burmese Dhammathats, whereas they represent 
one of the leading features of the Code of Manu. The 
Indian Legislator recommends animal sacrifice, which is 
strictly opposed to the fundamental principle of Buddhist 
ethics that, no sentient being should ever be injured, and 
never referred to in the Dhammathats. The iniquitous 
rules of the Indian Smritis regarding the privileges of the 
higher castes, of the Brahmans particularly, are reiterated 
to a certain extent in the Dhammathats. Y et this portion 
of Burmese La>y seems to have been immediately derived 
from Buddhistic, rather than from Brahmanical, literature, 
and it does not prove anything, therefore, with regard to 
those Smritis which were consulted by the compilers of 
the earliest Dhammathats. On the other hand, supposing 
the authors of these works to have known and used the 
Code of Manu as it now stands, it would be necessary to 
assume that they have eliminated from their reproductions 
of it, with conscious effort, all ideas of a sacerdotal nature. 
This, D rvForchhammer says, would presuppose a power of 
discrimination and a degree of literary skill, of which the
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Burmese writers have shown themselves destitute otherwise.
Therefore the Burmese writers must have become acquainted 
with the Code of Mauu before it had been permeated by 
Brahmanism, and befone the Brahmans had gained general 
ascendency throughout the Continent of India. Nor could 
the Code of Yajnavalkya have existed at the time when 
the earliest Dhammathats were composed. The Burmese 
Laws are divided into the eighteen titles originally men
tioned by Manu, whereas Yajnavalkya’s clear and simple 
arrangement of the sacred laws under the three heads of^
Achara, Vyavahara, and Praya9chitta, is entirely foreign 
to the Dhammathats.

It is impossible, as hinted before, to do full justice to 
Dr. Forchhammer’s views before his forthcoming essay 
and his edition and translation of the Wagaru have been 
published. Thus much, however, nmy be observed that 
the hypothesis* of a non-Brahmanical Indian original 
of the Dhammathats is by no means irreconcilable with 
the theories put forth in the present volume regarding the 
high antiquity of the Code of Manu in its present version, 

r and its existence prior to the compilation of the Dham
mathats. A  Buddhist version of the Code of Manu might 
have existed in India by the side of the Brahmanical 
version. The Buddhist version might have been trans
ferred into Burma, together with the other standard works 
of the Buddhists. It might have been lost, in after times, 
in India, whereas the Talaing and Burmese translations 
of it were handed down to posterity*

Supposing, then, a Buddhist version of the Code of Manu 
to have been co-existent with the Brahmanical Code, which 
is likely to have been the earlier version of the two ? Cer
tainly not the Buddhistic version, we should say. Brahma
nism, according to the generally prevailipg theory, is of 

v • earlier growth than Buddhism, and the Laws of Manu differ
very little in substance from the Law of the Dharmasutras, 
which were composed during the earliest epoch of Indian 
literature. There is one unbroken chain of tradition from 
the earliest down to the latest productions of the Smriti 
writers of India, and the privileges of the Brahmans and 
the principal doctrines of Brahi#a ism come out as promi
nently in the Dharmasutras as in the most recent metrical 
compositions.

As regards animal sacrifice in particular, its Inculcation * 
in an Indian law-book is indicative of an early date of

* •
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composition rather than the reverse. The religious usages 
of the Vedic epoch were rife with sacrifices involving the 
slaughter of many thousands of animals. The writers of 
the Sutra period continued to adhere to the principle 
that it was no sin to kill sentient beings for sacrificial 
purposes. It  is not till we come to the age of the metrical 
Smritis that we find the Puritan ideas of the Buddhists 
and other ascetical sects gaining ground on the broader 
views of the early writers on law. Thus the Code of 
Alanu itself, while repeating the old doctrine that the 
slaughter of animals is permitted for sacrificial purposes, 
though not otherwise, has several other passages in which it 
is declared absolutely reprehensible. A  highly character
istic passage of this sort may be found in Manu, v. 48. This 
text is quoted in Vasishtha’s Dharmasutra, IV . 7, as an 
enunciation of Manu. proving that the slaughter of animals 
at a sacrifice is not slaughter in the ordinary sense of the 
term. However, in the now extant version of the Code of 
Manu, and in a corresponding passage of the Vishnu- 
smriti (LI. 71), the conclusion of this text has been altered 
60 as to fit in with the Puritan ideas of a subsequent 
epoch regarding the killing of animals for any purpose 
whatsoever. See Prof. Biihler’s Note on Vasisbtha, IV . 7 
(Sacred Books of the East, Vol. X IV . p. 27).

Another argument in favour of the asserted priority of the 
extant Code of Manu to the Dhammathats may be derived 
from the fact that these works betray an acquaintance with 
the contents of the Brihaspati, Vyasa, Narada, Yajnavalkya 
and other Smritis which, as shown in these Lectures, must 
have been compiled at a later period than the Code of 
Manu. Several analogies between these Smritis on the one 
hand^and the Code of Manu on the other hand, have been 
pointed out by Mr. Jardine and by Dr. Forchhammer him
self. Here are some further instances of this parallelism, 
which have been collected from Richardson’s Dhammathat.

Dhammathat, II, 1, p. 30. In  a dispute whether a 
deposit was made or not, the parties shall be tested by the 
ordeal of water. Narada (I. 5, 104) directs the performance 
of an ordeal in all cases of denial of a deposit.

Dhammathat, II, 12, p. 48. I f  the knife, or spade, which 
has been handed over to an agricultural labourer for his 
work, be lost by him, he must replace it. Narada (II. 6, 4) 
recommends workmen to preserve carefully the utensils of 
their master.

% %
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Dhammafchat, III, In trod., p. 69. Of boundary marks 
between two cities or villages, the original ownership shall 
not be lost, though they may have been in the possession 
of strangers for hundreds or thousands of years. All In
dian writers agree in excepting boundaries from the general 
provisions of the law of prescription; and Narada (I. 4, 11) 
speaks of certain species of property which are not lost to 
the rightful owner, even though they have been enjoyed 
by strangers for hundreds of years.

Dhammathat, III, 7, p. 72. I f  a debtor claims *to have* 
paid his debt, and the creditor denies it, let the creditor make 
an oath. I f  the amount of the sum in dispute be ten tickals, 
let him make an oath at the head of the stairs. I f  the 
amount be twenty tickals, he shall make an oath at the 
bottom of the steps. I f  it be thirty tickals, let him make 
an oath at the foot of some respectable tree under the pro
tection of a Na^ (Spirit). If  it be forty® fifty, or sixty tickals, 
he shall be made to swear at the foot of an image of the 
most excellent #god. In other cases he shall be made«to 
undergo one of the ordeals, by fire, water, rice, or lead. A  
similar gradation of oaths and ordeals, varying in heaviness 
according to the amount of the sum in dispute, may. 
be found in the Vishnu-smriti (IX . 3-14). Vishnu says 
expressly that the value of the property claimed must be 
estimated in gold, and the choice of a particular oath made 
to depend on the value of the property. Thus, e. g.y sup
posing the value to be less than one Krishnala, the defend
ant must be made to swear by a blade of Durva grass. I f  
it be less than five Krishnalas, he shall swear by a lump of 
earth taken from a furrow. If it be more than half of a 
Suvarna, he must be subjected to one of the ordeals, by 
balance, by fire, by water, or by poison. These rules have 
been further developed by subsequent writers, such as 
Katyayana, Pitamaha, and Brihaspati, by introducing a 
similar climax among the ordeals. Thus, e. g.} it is ordained 
by Katyayana,, that the ordeal by rice shall only be 
administered in ligl}t cases, whereas the ordeal by poison is 
reserved for the heaviest cases. Two out of the four ordeals 
mentioned by Burmese writers,— viz., the ordeals by rice and 
by lead/— ere not referred to in a^y of the early Smritis of 
India, but they do occur in the Smritis of Katyayana, 
Brihaspati, Pitamaha, and Narada (unprinted recension).
The ordeal by rice, it is true, is not performed in* the same , 
way in- India, as it is in BurmsS In Burma, each of the

• . •
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two litigants is made to chew the same quantity of rice, 
and he who finishes his portion first, is said to gain his 
cause. In India, the defendant must bite the rice ; and he 
is acquitted, if he does not spit bjood afterwards, and if 
the flesh of his teeth has remained unhurt. The Burmese 
ordeal by molten lead, into which the defendant has to dip 
his fingers, corresponds exactly to the Taptamasha ordeal 
of the later Indian writers, where a piece of gold has to be 
fished out of a pot filled with hot oil and butter. See Dham
mathat, JX, 11, p. 261.

Dhammathat, III, 10, p. 73. I f  the parties in a law-suit 
have laid a wager about the issue of the case, the judge and 
the pleaders shall take ten per cent, of the sum staked. 
Bets of .this sort are not referred to by any one of the 
Smriti writers of India except Narada (I. 1, 5, 6) aud 
Yajnavalkya (II. 18.)

Dhammathat, III, F7, 18, p. 75* I f  the* purchaser fails 
to tender the" price of a commodity purchased, at the 
stipulated time, he must give interest for * it. The same 
rule is laid down by Vishnu (V. 127, VI. 4*0), Yajnavalkya 
(II. 254?), Narada (II. 8, 4), and others, but it cannot be 

4 traced to the-Cqjle of Manu.
Dhammathat, III, 24, p. 81. ‘ A  Yathay, in the times of a 

former god, decided thus in Midi]a/ The sage here referred 
to seems to be identical with the Yogi, or Yati. Yajnavalkya, 
the compiler of the YajnavalkyU-smriti, which, according 
to the Introduction, was composed in the province of Mithila 

-,(Tirhut). The drift ofgthe decision quoted may be com- 
paredto Yajnavalkya, II. 252, 258.

Dhammathat, III, 28, p. 82. The husband is not liable 
for de*bts contracted by his wife, unless they were contracted 
with hi$ knowledge. According to Narada (I. 3, 13, 10,) 
the debts of a wife are never binding on the husband, 
unless they weref contracted for the benefit of the family. 
Apalogous rules are laid down by Vishnu and Yajnavalkya.
- Dhammathat, III, 53, p. 96. There are three sorts of sure

ties, for the property, for the person, and for the property 
and person ̂ together. These three sorts of sureties may be 

} fitly compared to the three-fold division of suretyship in 
the Smritis of Narada, Yajnavalkya, and Vishnu. Manu, 
on the other hand, refers to two kinds of 'sureties only.

Dhammathat, IV , 3, p. 117. I f  cattle have been stolen, the 
* inhabitant «of that district are held liable to which the 

footmarks of the stolen cattle may be traced. The owner

(i f#> .
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of the stolen cattle shall trace the footmarks, and the 
villagers shall go with him. I f  the villagers are able to 
show a place where the footmarks leave the village, they 
are free from blame, otherwise they must replace the stolen 
cattle. Yajnavalkya (II. 272) says, that the% villagers shall 
be held responsible if the trace has been carried to their 
village. Narada (II. 19, 22-24) ordains that experienced 
men shall trace the footmarks. The stolen goods have to 
be replaced by that district to which the footmarks have 
been traced, unless the place can be shown wher^the foot
marks leave the district.

Dhammathat, V II, 26, p. 192. There are in all sixteen * 
sorts of slaves. Each of these is again divided into several 
species. Manu does not know more than seven kinds of 
slaves (VIII. 415). Narada (II. 5, 23-26) enumerates fifteen 
kinds, many of which find their counterpart in the Burmese 
classification. # Thus the ̂ species oP*home-born slaves, of 
purchased slaves, of inherited slaves, of those made captive 
in war, of giv£n slaves, of pledged slaves, of slaves serving 
of their own accord, are common to both the Indian andv 
Burmese law-books.

These examples, which might be easily multiplied, will 
suffice to show that the compilers of the Dliainoaathats must 
have been acquainted with the latest productions of the 
Smriti epoch, as well with the Laws of Manu. It is t^ue that 
some of the analogies quoted may be casual. However, the 
points of coincidence are far too numerous to be attributed all 
of them to mere accident. Nor cap the retention of Manu'a 
eighteen titles of forensic law by the Burmese wrftejp, and 
their seemiug ignorance of Yajuavalkya’s threefold divi
sion of sacred law, be taken to prove their want of acquaint
ance with the Laws of Yajnavalkya. The glassification 
adopted by Yajnavalkya may have been known to*jthe 
authors of the Dhammathats, though they hav^not fefer- a 
red to it. They had no occasion for referring to this*classi
fication, because they had confined themselves to borrow- . 
ing one only out of the three principal parts of the sacred 
law, as distinguished by Yajnavalkya, viz., forensic law. - 
The arrangement of forensic law in eighteen parts may- 
have been derived from the Code of Manu, but it is equally 
possible that the Burmese writers took it from one of the 
other metrical Smritis. This cmsii-fication, far from being 
peculiar to the Code of Manu, appears to haye» been uni- % 
versally adopted by the compilers of metrical Smritis. 9

•
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It is distinctly mentioned in the Smritis of Narada and 
Brihaspati, and Yajnavalkya himself, though not referring 
expressly to the eighteen titles of law, has arranged Civil 
and Criminal Law under eighteen 05 twenty heads, as has 
been pointed out by his Commentators. It is only in the 
earliest productions of the Smriti epoch, the Dharmasutras, 
that this classification does not make its appearance. 
This fact furnishes a further proof in favour of the assump
tion that the Burmese writers did not become acquainted 
vpth Indytn Law till it had reached one of its latest stages. 
Nor does the Burmese tradition, which attributes the com

position o f the earliest Code of Burma to King Vyomadhi, 
or Pyoo-mang-tee, in the second or third century A. D., 
stand in the way of this assumption, the legendary charac
ter of that story having been proved by Dr. Forch- 
hammer.

Though the contents^of the more recent Sjnritis appear 
to have been known to the compilers of the Dhammathats, 
these works, according to the just observation of Mr. Jar- 
dine and Dr. Forchhammer, do not betray any acquaintance 
with the Indian Commentaries. This fact tends to bring 
back the Introduction of Indian Law into Burma to a 
comparatively early period, the earliest Commentaries, 
as shown in these Lectures, having been compiled in the 
eighth or ninth century. Supposing the borrowing of 
Indian Law by the Talaings to have commenced in those 
times when Buddhism, as attested by the Chinese pilgrims, 
continued to be largely predominant in India, the hypo
thesis of a Buddhistical Indian Original of the Talaing 
and Burmese Codes would gain a great deal in plausibility. 
The Buddhists might have compiled, from all the then 
existing Smritis, a code for the members of their sectr 
to which* they prefixed the time-hallowed name of Manu,. 
the primeval mythic Legislator of India. It is true that 
the Buddhists of Ceylon do not possess a Code of Manu, 
but neither is it probable that the Talaings and Burmese^ 
received their laws from the south of India. The referen
ces to Benares and Mithila in the Manu Kyay Dhamma- 
that point to Northern India. These, however, are re& 
altioris indaginis, which cannot be discussed satisfactorily 
before Dr. Forchhammer’s new book is before the public.
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GENERAL NOTE TO LECTURE YH.

T h e  L a w  o f  A d o p t io n  a c c o r d in g  t o  t# e # 
D a tt a e l a c ir o m a n i.

T h e  Dattakacjiromani is an epitome of seven Treatises 
on Adoption, arranged in twenty-one Chapters. To facili
tate reference, the compiler has generally added a summary 
at the close of each Chapter. The passages extracted from 
the Dattakaijumamsa and Dattaka<£iandrika lead on every 
topic. They are frequently accompanied by a commentary.
The subjoined version of some of the principal poet-ions 
of the Dattaka^romani, and of part of the summaries 
contained in it, has been prepared with a view to utilize 
that valuable compilation which was prepared under the 
judicious patronage of the Founder of the Tagore Law 
Lectures.. Those passages in the Dattaka^romani which 
are quoted from the Dattakamlmamsa and Dattaka- 
chandrika have been omitted, as these works are already 
accessible in an English form.

_______ 9

C h a p t e r  II o f  t h e  D a t t a k a c ir o m a n i .

Right to adopt a son.
Dattalcanifrnaya.— The rule for giving and taking an Dauaia- 

(adoptive) son shall be stated next. On this subject, Vasistha
says,__“ A  son produced of virile seed and uterine blood
proceeds from his mother and father (as an effect) from its 
cause. Both parents have power to give, to sell, and to 
abandon him. But let him not give or receive (in adoption) 
an only son. For he (must remain) to continue the line 
of the,ancestors.” ▲

’ See Professor Buhler’s Translation of tiie Vasishfefca^sinnti, Sacred >
Books, XIV, p. 75. v
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Dattaka- Dattalcatilalca.— In the Vy avail aratilaka, Bhavadeva has
tuaka. composed the Dattakatilaka on occasion of the Dattaka son 

and the rest.1 On failure of a son, in order to prevent 
cessation of obsequies, and to continue the line of ances
tors, the adoption of a Dattaka son is prescribed in the Kali 
(age of the world). Vriddhabrihaspati: “ Even as oil is 
declared by virtuous men to be capable of replacing (clari
fied butter), when a man is about to perform an offering,, 
of the same description are the eleven sons besides the 
appointed daughter aud the son of the body.” Vriddha- 
(jatatapa: “ One soilless should be anxious to adopt a son 
by all means for the sake of the funeral ball (pinda), water, 
and funeral rites; and for the preservation of his name.”
“ One sonless,” i. e., one destitute of a son; and a male person, 
because the male gender is used. And thus says Manu 
“ Those eleven sons who have been enumerated previously,—  
viz., the son of the wife<»(kshetraja) and the l*$st— are men
tioned by the wise as substitutes for a son, in order to pre- 
vent^the cessation of obsequies.”

Dattaka- Dattakadarpana.— On this subjectAtri says: “ By ason-
less (male) only must a substitute for a son be always adopt
ed anxiously by all means for the sake of the funeral ball, 
water oblation, and obsequies.” The term ‘ only * is used 
to denote the incompetency to adopt of one who has ^ son. 
The text of Manu, “ a son whom the mother or father give 
during distress (confirming the gift) with water,” is inter
preted in the same sense by Apararka, who says, “ during 
distress v means “ when the adopter has no son.” Or the 
phrase “ during distress” means “ during a famine or other 
calamity.” The Mitakshara1 2 says: “ This prohibition (under 
which adoption is unlawful), where no distress exists, is as 
regards the giver only (not the receiver).” There (in the 
text of Atri) the term “ must be adopted,” being a future 
passive participle, gives rise to four questions : (1) by whom, 
(2) how qualified, (3) for what purpose, (4) in what manner, 
shall a son be adopted. “ By a sonless (male)” is the answer 
to the first question. “ A  substitute for a son,” i.e., a Dattaka ' 
only, is the answer to the second question. The- term 
‘ always’ is used in order to exclude a legitimate son and

1 This introductory stanza shows that Bhavadeva’s Dattakatiiaka 
forms a section of a comprehensive work on forensic law called-

_ Vyavaharatilaka.
2 Colebrooke’s Mitakshara, I, 11, § 10.
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the rest by whom the obsequies are performed for the time 
being only. The clause “ for the sake of the funeral ball, 
water oblation, and obsequies” contains the answer to the 
third question. The term “ by all means” refers to the 
performance of the Ilbma and other rites which have the 
object of converting the adopted son into a Sagotra. The 
affix td8y with which the wordprayatnatas (“ by all means”) 
is formed, is used in order to show that a son should be 
adopted in every possible manner. This term contains the 
answer to the fourth question. Qankha and Likhita sav,
“ Through a son he conquers the worlds; through a son s 
son he obtains immortality; through a son’s grandson he 
attains the abode of the sun.” Sumantu, as quoted in the 
Chandrika, says : “ Let a son of the body carefully perform 
the obsequial rites to his departed mother and father, 
including the recitation of Mantras.”

jDattalcakaumudl.—  . . . .  In th jp matter, the following Datta&a- 
consideration§ should be attended to. To design the adoption kaumudL 
of a son in general terms as an uncalled for proceeding 
(in any case) would be unreasonable. There are two texts, 
of Atri1 and from the Ramayana, from which the existence 
of other reasons for the adoption of a son (besides those 
generally stated) may be inferred. (Atri says :) “ A  man 
must wish to have many sons, because if only one of them 
goes to Gaya (for the purpose of offering a Craddha 
to his deceased father), or if he performs a horse-sacri
fice, or if he sets a dark-coloured bull *at liberty (he will 
acquire final emancipation through his son).” (The Rama
yana says:) “ A  man must wish ttfhave many sons, who are 
virtuous and well-taught, because there might be one 
among them all likely to undertake a pilgrimage to Gaya.”
Thus, supposing even the offering of the funeral ball 
(pinda) and the water oblation to be duly provided for, the 
adoption of, a son might still be called fpr in that case, for 
one of the reasons stated by Atri and the rest. This 
subtile argument should be taken into consideration. 
Besides,2 the author of the Vivadabhangarnava (Jagan-
______A___________________________________ —------------------------------

1 This text occurs in the Institutes o f Vishnu. See the Author’s trans
lation in the Sacred Books of the East, VII. p. 260.

2 The drift of what follows here is this, that the appointment o f a 
Putrika, in spite of the existence of ofee r several sons, being a legal 
practice, and confirmed by a precedent from sacred history, the analogous 
practice of adopting a son, where legitimate sons are giving, is equally 0 
legal. The Vivadabhangarnava is tho Digest translated by Colebrooke.
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natha) also declares that, in case a Dattaka son should have 
been adopted, in a valid form, in spite of the existence of 
a son of the body, a third share of the property should be 
allotted to him, just as in the case of a son of the body, 
who was born after the adoption of a Dattaka son. Besides, 
the following text from a Smriti is quoted in Cridkara- 
svamin's Commentary on (certain) verses in the Bhagavata 
(Purana): “ 0  King, he gave Akuti (his daughter, in 
marriage) to Ruchi, though she had brothers living, relying 
o^ the law regarding the appointment of a Putrika 
(appointed daughter), in order to please Qatarapa/* This 
text is intended to show that even where a son of the first 
class is in existence, a plurality of sons may be produced, at 
the instigation of a woman desirous of having many sons, 
in accordance with the text,— “ A  man must wish to have 
many sons, because if only one of them goes to Gaya,” etc. 
The term ‘ nripa’ (‘ OJKang’) is the vocative case (of the 
noun, * nripa ' ‘ a K in g '), and refers to King Parikshit. I f  it 
is re$,d with a visarga at the end (nripah), it is*(a noun in the 
nominative case) expressing the agency of Manu Svayam- 
bhuva (the father of Akuti). The term ‘ Akutim ' is a noun 
in the accusative case, containing the name of (Manu's) 
daughter. The term ‘ Ruchi9 is a noun in the dative case, 
containing the name of Prajapati, the son of Brahman. 
The phrase “ though she had brothers living,” means “ though1 1 o  O7 o
her two brothers, the Kings Priyavrata and Uttanapada, 
were then in existence.” Catarupa was the wife of Manu.

did/liu*' Dattakad̂ dhiti.— Caunaka declares that a daughter's son
and a sister's son may b$ adopted by a Cudra. The adop
tion of a son, as prescribed in the text (of Caunaka), “ A  
daughter's son and a sister's son even are adopted by 
Qudras,” may be undertaken by women having husbands, 
as well®as by men. For Caunaka says expressly,— f‘ a 
barren woman, or one whose son has died, havingTasted 
fora  son.” Some, however, declare that, on account of 
the term * on ly ' and of the male gender being used in 
the text (of Atri), a By a sonless (male) only must a son 
be always adopted,” a woman is not entitled to adopt a 
son without the sanction of her husband, in accordance 
with the text of Yasishtha,— “ Let a woman neither give 
nor receive a son, except with her husband’s permission.” 
That is improper.......................

Dattaka- DaUalcaŝ ddhantarn/injarl (according to the Summary
moTijanf" at en^ °£ Chapter II). In the Manjarl, the adoption %

4
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of a brother’s son is declared necessary, and the adoption 
of a different person prohibited (where a brother’s son is 
available). The filiation of a plurality of sons is approved 
of, with a view to adoption being both a universally bind
ing duty and a specialty meritorious proceeding.

C h a p t e r  III.

Adoption of a son by a woman with her husband's #
permission.

Dattakanirnaya. . . . .  Giving or taking a son in Daitaka- 
adoption is illegal in a woman, unless her husband give niimâ  
his consent to it.

Dattalcatilalca.— Thus in the text, “  I f  amongst many 
women, the wives of a single husband; one should have a iN tl  
son, Manu has declared them all mothers of a son through 
that son, the term “ a single husband ” means “ the same 
husband.” I f  amongst several wives of one and the same 
husband, one should have a son, his other wives are 
declared mothers of a son through that very son. There
fore they (the other wives) are not entitled to adopt a son, 
though the husband may have given them permission to 
do so through love, or from another motive, because a per
mission given by a man having no son is not worth any- 
thing, according to the text, “  one sonless should be anxious 
to adopt a son by all means, for the sake of the funeral 
ball (pinda), water, and funeral rit$3, and for the preserv
ation of his name.” By “ one sonless,” i.e., by a male 
destitute of the likeness of a son. Not by a woman, 
because she may neither give nor receive (a son in adop
tion), as stated by Yasishtha— “ Man formed of virile seed 
and uterine blood proceeds from his mother and his father 
(as an effect from its cause). (Therefore) both parents 
have power to give, to sell, and to abandon him. Let 
him not give or receive (in adoption) an only son. For 
he (must remain) to continue the line of the ancestors.
Let a woman neither give no^receive a son except with 
her husbands permission.” xne right of a woman to 
adopt with her husband’s, permission is secondary on ly ;
............. and it must not be said: The mother also has
full power to give or receive a^son, on failure of. tfee father, 
because the text “ both parents have power ” contains the

o
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Dvandva (copulative) compound (matapitarau ‘ both 
parents ’ ), and because it is said, “ Whom his mother or 
father give,” etc. (Manu, IX . 168), and because each of the 
two component parts of a Dvandva compound is significant 
by itself. This objection cannot be maintained in the 
face of the rule that the husband’s permission is required. 
Again, if it be said that here also the equality of rights 
between both parents is established, the prohibitive rule, 
“ Let a woman neither give nor receive a son, ’ would be 
unmeaning, the female sex being in every way dependent 
on the male sex, because they must never be independent. 
And thus says Harita: “ In regard to a wife, in regard to 
wealth, and especially in regard to the sacred law, a 
woman does not deserve independence neither in taking 
nor in abandoning.” Narada: “ Transactions made by a* 
woman are null and void, except during distress, especially 
if they relate to the gift, mortgaging, or sale of a house 
or field. Such transactions acquire validity in that case 
only, if the husband approves ol them ; or,.pn failure of the 
husband, the son; or, on failure of both husband and son, 
the King.’* The term “ during distress ” is used (in the 
text of Narada), in order to indicate that a gift or other 
transaction made by a woman, for the purpose of obviat
ing distress, is valid. Therefore, a woman even may give 
in adoption, and completely relinquish her dominion over 

f a son in times of distress. But she may not receive him 
| (in adoption), because the Dvandva compound, etc., is used 

with reference to the gift only of a son. Therefore, both 
parents have power to°give, sell, or abandon— from passion 
or some other motive— their-son, who is formed of virile 
seed and uterine blood, and thas proceeded from them (as 
an effect) from its cause. But they are not (invested with 
equal power) as regards the acceptance (of a son). Although, 
therefore, a son owes his existence to his mother,, she can
not be permitted to adopt a son independently (of her 
husband), because she is not allowed to give a son in 
adoption during the lifetime of her husband. Therefore, 
supposing even a man were anxious to give in adoption

this only son, the representative of his race, a woman is
not allowed to receive him in adoption.................^

Dattaka- Dattalcadarpana — The adoption of a substitute for a
darpana. g(m be undertaken by females as well as by males.

I f  it be objected that the incapacity of women to give or 
receive a son in adoption is shown by the text of Vasish-
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tha, “ Let a woman neither give nor receive a son,” (the 
reply is) tNo. The incapacity oi women to give or receive 
a son might be twofold: owing to their incapacity to 
recite the Mantras customary on the gift or acceptance of 
an adoptive son ; or owing to the want of the husband’s 
consent. The first reason is not to the purpose, because a 
woman, after having merely declared her intention to 
adopt, might cause the Homa and all the other ceremonies 
to be performed by a spiritual guide. Where the person 
to be adopted is a closely related Sapinda or, Sagotim, 
there is no impropriety of any sort, because it is ruled 
that the Homa and the other ceremonies may be dispensed
with in that case............. Nor is the second reason correct,
because Vasishtha recognizes a right to adopt in women 
as well (as in men), as he says— “ without the husband’s 
permission.” For Vasishtha does not speak of that incapa
city of a woqn&m which is caused* by her incapacity to 
recite Mantras, but of that incapacity only which is con
nected with the want of the husband’s consent. . . . »  In 
accordance with the text— “ The father protects her'durino- 
infancy, the husband protects her when she is grown up * 
the son protects her in her old age: a woman is never 
fit to be independent”— women whose husbands are living 
have power to give or take (a son in adoption), not 
independently however, but with the sanction of their 
husband only. Widows, on the other hand, who are des- ( 
titute of the three, beginning with the son (i. e., son, hus
band, father), possess an entirely uncontrolled and 
independent power of giving ancf taking (in adoption). 
Only the widow’s right of adoption must be held to be 
confined to the widow of one divided in estate (from his 
brothers or other coparceners). This is because mutually 
conflicting texts of law are found, such as, e. g., the’ follow- 
in g : “ The wife is heir to her husband’s wealth ; on failure 
of her, the daughter is stated to inherit; on failure of her, 
the daughter’s s o n — and “ The wife, the daughters, the’ 
parents, the brothers, their sons, Gotrajas (gentiles), a 
Bandhu. (cognate), a pupil, and a fellow-student ’’— and 
“ If among all sons of one m ^i ” etc.1 O f an uncle who 
has no son, the son of his brother is considered as such.

The whole text runs as follows * - “ I f  among: all the several sons o f 
one man, one should have a son bom, Mann pnfoounces tilted all fathers » 
o f a male ohild through that son.”  See Manu, IX, 182.
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In the '6a8e of one divided in estate, his wife (inherits 
his property) ; on failure of her, his daughter; on failure 
of her, the daughter’s son. For Yajnavalkya says: 
“ The son of the body (Aurasa) is he who was begotten on a 
legitimate wife. The son of the appointed daughter is equal 
to him.” I f  it be objected: How is it that the son of the 
appointed daughter, though equal to the son of the body 
(Aurasa), is inserted after the daughter ? The answer i s : 
True. However, a prior right of succession belongs to that 
stm of a daughter only, who has been appointed (heir to 
his grandfather), but not to one unappointed. Thus his 
insertion after the daughter is quite proper. In the case 
of one, joint in estate (with his brothers or other copar
ceners), the right of succession belongs to the wife, under 
the text of Manu, “ A  wife, having no son, who is faithful 
to the bed of her lord, shall give the funeral ball to himy 
and shall take his whole share of the estate.” Through the 
wife (i. e. after her), the inheritance shall devolve on the 
daughter and on the daughter’s son. The phrase “ one who 
has no son ” means precisely “ one who has no son ” only, 
and not “ one who has no Sapindas.” Therefore, though 
Sapindas may be in existence, the wife alone inherits; 
but in the case of one joint in estate, the inheritance 
belongs to the brothers and the rest. Thus the law has been 
declared by the compilers of works (on law), in order to 

j reconcile conflicting texts. Therefore it is established that 
l women are invested with the right to adopt.

Dnttaka- Dattalcakaumudi.— T, . . “ Let a woman neither give nor 
icaumudi. receive a son except with her husband’s permission.” The 

true import of this text (of Vasishtha) is as followsi As, 
under the text, “ If, among all the wives of one husband, one 
should bring forth a son, etc.” (M anu,IX., 183), the Craddhas 
and other duties incumbent on a son may be performed by 
the son of a rival wife, the adoption of a son by such a one is 
not permitted, because the rites performed by him benefit 
both. For, as regards his filial relation to the husband, he 
is his legitimate and principal son ; and as regards the wife, 
he is her secondary son, just as an adopted son. Therefore 
such a woman is not allowed to adopt another son without 
the husband s permission. Thus writes Mitrami^ra (the 
author of the Yiramitrodaya). Therefore, a woman may 
adopt a secondary son by permission of her husband, though 
the latter lies a son oy another wife. Thus, according to 
this view, the adoption of a further secondary son, where

306 MPWfMM



#

a p p e n d i x , g o 7

|1 son of the body or a secondary son is already in existence, 
is valid.. This should be .known.

according to the Summary at the close Damia- 
ot Chapter III), 1 he author of the Dattakadidhiti declares didkUi- 
tliat women having husbands are allowed to adopt a son 

y pei mission of their husbands. A  widow may adopt, if  
she has received permission to do so from her husband 
during the lifetime of the latter.

Vattalcasiddhdntamanjan.— 1The Datta and the other »auaka-- 
substitutes for ,a son, who have brothers living andsiddJ,dnla- 
are not the .eldest of the family, should be known l0 manjarU 
be incapable of being adopted by women who have not 
received permission to do so from their husbands, because 
Caunaka says,— “ By no man having ail only son should the 
gift of that son ever be made. One having many sons should 
make the gift of a son by all means.” Besides, another 
binriti declares,.—"  Let him not give#an eldest son f  and (a 
third Smriti sa^s) :— “ Let not a'woman give a son,” and fur- 
tlier. But let.him not give or receive (in adoption) an only 
son. For he must remain to continue the line of ancestors.”
Finally, Yasishtha declares,— “ Let a woman neither give nor 
receive a son except with her husband’s permission.” From 
this prohibitory text, the right of a woman even to adopt, 
if she lias received permission to.do so from her husband’ 
may be inferred. Therefore, in the above injunction, “ By 
no man (having an only son should the gift of that son 
ever be made),” no stress has to be k id  on .the reference to 
the male sex of the adopter. . . .

C h a p t e r  IY .

Restrictions in regard to adoption.
Dattalcalcaumudl.—  . . . Now about opersons fit to be Dmiaha- 

adopted. A. Dattaka who is a uterine brothers son* a 
Dattaka .who.is a Sapinda ; a Dattaka from the maternal 
grandfather s family * a Dattaka who is a Sakulya; one who 
is a Samanodaka; and one who is a Sagotra : each of these 
has to be considered eligible on failure of the.one preceding* 
in order, with .reference to closeness of relationship. This 
rule has been d e c l a r e d t h e  Dattakadidhiti, Dattaka- 
chandrika, Dattakamimamsa and other works, as bein^ the 
upshot of the discussions kept up in many a learned assem-
bly. Anantabhatta declares that a brother, a pclternal uncle, ®
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and a maternal uncle form an exception to this rule, because 
they are unfit to be regarded as sons, as being related to 
the adopter in a prohibited degree. The meaning is, that a 
sisters son and a daughters son are excepted, because they 
are related in a prohibited degree. A  brother, a paternal 
uncle, and a maternal uncle cannot be viewed in the light 
of a son.

Daitaka- Dattalcalcaumudl (according to the Summary at the close 
Record?* Chapter IV). The author of the Dattakakaumudi, endors- 
to the Sum- i^g the opinions of a large number of writers, declares, 
mary- after a great deal of deliberation, that a secondary son may 

be adopted from a desire to have many sons, though a son of 
the body be in existence; aud that, where one secondary 
son is in existence, another secondary son may be legally 
adopted. Where, however, one of the two motives— a 
desire to have many sons, and the attainment of a certain 
(blissful) abode in a -future state— is abse'nt, the adoption 
of another son is hardly called for. One on whom the 

The ceremony of initiation has been performed is nevertheless fit 
kaurau!tf adopted as a son. Such a son is a Dvyamushyayana,
on persons or Dvipitrika (son of two fathers), if an agreement has 
u" fit be been entered into, to the effect that he shall be regarded 

as son both to his natural and adoptive parents. However, 
an uninitiated person is fitter to be adopted than one 
initiated. A  uterine sister cannot adopt the son of her 
uterine sister. A  uterine brother should not adopt the son 
of his uterine sister. (All) persons related (to the adopter) 
in a prohibited degree, especially a daughter's son, a sister's 
son, a paternal uncle, and the son of a mother’s sister, must 
not be adopted as sons. Nor can two or three together 
adopt a single person. This also is written (in the Dattaka
kaumudi).

Dattaka- Datt&lcadidhiti (according tp the Summary). The same 
?£persons 0P̂ n 0̂n *s delivered in the Dattalcadidhiti. Besides, it is 
unfit to be asserted in that work that one belonging, e.g., to the Gurjara 
2̂ haif̂  * tribe (the people of Guzerat) can only adopt one of his 
blood; own tribe. He cannot adopt a Telinga, or a Bengali, or a 

adoption Kalinga. In the same way, persons belonging to one Vedic 
byanum- clan, such as, e.g., Variyaor Varendra Brahmans, must not 
her of men; adopt one belonging to a different tribe. Where a son of 
asto^he11 a Sapinda relation is in existence, the stepson of a sister 
perform- cannot be adopted. He can only be adopted on failure 
ceremonies a Sapyada. In 0the text of Atri (Manu IX . 182) 
on the “ Among several brothers, the sons of one man,” the term
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I t ™ .  ’I T T  “ t 80”  tbe W f '  (Aurasa> Therefore, . * * .  *  several men^ together even can adopt a single son, just a brother’s
as Draupadi was married (to several brothers). O n e o f80n* 
tlie rituals prescribed for the ceremony of adoption, 
whether the one stated by Caunaka, or the one stated by 
Vasishtha, or another, should be performed even in the case 
of the adoption of a brother’s sou. I f  this were not (the 
proper thing to do), there would be an end of the twelve 
sorts of sons, and he (the adopted son) would not be men
tioned as the fifth (of the sons). #

The Dattalcasiddhantamanjarl —  (Summary) states, Daitaka- 
that the adoption ritual should be performed in the case o fsiddh<i7ita- 
a brother’s son as web (as in other cases). In deference S $ i « m  
both to universally binding rules of law, and special pre- of a,bro" 
cepts^ even a plurality of (adopted) sons is legal. Their p̂iuraUty 
number must be restricted to three; there would b e n o ofsons> 
end of them .otherwise. Women «annot adopt without 
the sanction of their husbands, because the term “ by a â °Ptw*fcb- 
sonless (male,”*in the leading text on adoption) is in-the band’acon- 
male gender. In the text “ One of the same Jati should be sent; 
adopted,” equality of Jati means equality of descent, not of jg?!ity 
equality of caste, as e.g. both being members of the Brah- 6, restric- 
man caste. This interpretation has the inevitable conse-a™ 88 ta 
quence, that a native of Guzerat might thus be adopted 8 
by a Mahratta, which is against the best authority. The 
Datta and other (adopted sons) are fit to be adopted from 
their birth up to the date of their marriage— this is the 
law; but not after their marriage. This is ordained in the 
Kalika-purana. Those adopted before initiation are prefer
able for that reason (to those adopted after initiation).
The age up to five years is the fittest of all. The years 
after that are not equally good. Thus says the Dattaka- 
siddh antamanj an . *

JDattakanirnaya —  (Summary) prohibits the adoption, Dattaka- 
by Brahmans and the rest, of a daughter’s son and of a n]î a: 
sisters son.. It  prohibits, likewise, the gift and acceptance ti’on of a 
of an only son. However, (the prohibition of) the gift 0f daughter’j 
an only son is mentioned as an esoteric doctrine only; it rater’s0 
does not mean that such a gift is invalid. The acceptance |onf;
(of an only son) is unimpeachable, because it has nothingoni°y son; 
to do with esoteric dq&triues. The gift or acceptance of a 3’ without 
son by a woman, without the consent of her husband, is husbandf 
invalid. The gift or acceptance of a» eldest ^cjn is void, 4̂ of an 
because it is incumbent on that son, before any one else,e* 686 ,
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5, formal!-to perform the fufieral rites addressed to his fattier and 
ties neces- other ancestors. On the adoption of a son, the ritual 
(Tr^tric- prescribed by Caunaka and others must needs be performed, 
tions as to The Homa should be offered by a^woman also, according

to law, through the mediation of a Brahman. Sonship 
may be produced, even without the Homa ceremony and 
other rites being performed. Where the ceremony (of 
initiation and the other rites, beginning with the tonsure 
rite) do not take place, sonship is inevitably annulled. A  
bby more than five years old must not be adopted. Should 
he have been adopted, his sonship is not valid at law. On 
the adoption of one more than five years old, a house* 
holder who maintains a sacred fire must perform the cere* 
mony of Putreshti. I f  he does not maintain a sacred fire, 
sonship may be effected by the ceremony of initiation, etc., 
(performed in the adoptive father's family) alone.

Dartnha- Dattalcatilalca (Suminary).— A  man who has not the like-
tiinkn: ness 0f a son may adopt a secondary son. I f  the heirs up
brolher̂ s* to *the brother (viz.; the wife, daughters, parents, brothers) 
son cannot, are wanting, and a brother's son is in existence, adoption
2, e^fjle a cannot take place, because all duties and rights (attaching to 
soniess a son) devolve on the brother's son (in that case). Where 
adopt*01106 one wife has a son, all the rival wives, though soniess, will
3, adoption doubtless become mothers as well (through that son). A  
man*W°" soniess wife cannot adopt a son in that case, even though

her husband should consent to it, a consent which is con
trary to the sacred law being invalid. In cases of distress, 
an adoption made by o& woman is valid ; but she cannot 
give in adoption (in cases of distress).

4, adoption Where many sons are adopted, at the desire of a  single 
of several nian, by a single act, it is a valid transaction. Where,
6, Nandf- however, each has been adopted by a separate act, the 
c'iddh • a(l°p ti°n invalid. The performance of a Nandlmukha 
6,house-’ Craddha previous to the act of acceptance is improper, 
holders because there is no authority for it. Householders alone 
ble of P*” may adopt sons according to custom, and not the three 
Adopting; other orders (of pupil, hermit, and ascetic). Thus far the 
of the bodv Tilaka. The following further rules are also contained 
and the ” in the Tilaka. In the (present) Kali age of the world, the 
2on?tecl sod. of the body and the adopted son are the only two 
s, adopted recognized species of sons. On failure of sons, g ra n d son s , 
her its” and great grandsons, an adopted son is declared heir to the 
p, formu- property.0 3n the cfise of Sapinda and Sagotra relations, 
hues un- beginiliUg with a brother's son, adoption acquires validity
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through a mere verbal agreement, without Homa and the . . rnrilnr 
S ier ceremonies being performed. In the adoption of a inadoPting- 
bapmda or Sagotra relation,- there is no restriction as to 
■fSe*. ■ married man even is fit to be adopted. The res- tineas to
tnetxon as to age, as stated in the Kalika-purana, refers to age* 
•adopted sous other than Sagotras. After having attained 
the age of fivo years, those only can be given in adoption 
who wish it. They cannot be adopted against their wish.

S u m m a r y  o f  C h a p t e r  V . * #

Who can give in> adoption.

Dattakantonaya,. Not to give an only son in adoption, Daftaka- 
exceptmg the eldest son, is an esoteric doctrine but the nirnay.a• 
gift is not invalid. The gift of an eldest son, no matter 
whether the ^giver has one or sdVeral sons, is invalid 80n and ^  
Thus it is ordained in the Dattakanirnaya. ’ “ eWe8t

DattalcatilaJca— Where a son by a rival wife is in e*ist- Dattaha- 
■ence, a woman is not entitled to adopt a son. Nor is it l̂ aica: 
lawful for a man to adopt another substitute for a son where of a son °n 
theie is already one substitute for a son. Wise men do wi,erethere 
not consider as legal any transaction of a woman, except in “ aa' Z &  
cases of distress. In particular, in deference to a text of son; 
Narada, they do not attach legal force to transactions of 2»VranB’ f 
gift, hypothecation, and sale , (on the part of a woman),«  
which have reference to houses or fields, though theirinvalid» 
ownership (of the objects in question) be undeniable. In 3, awoman 
order to obviate a calamity, a woman is entitled to give a nla-vgiveia 
son in adoption, even without the approval of her husband butPhe ’ 
and the rest, though she may not adopt a son (on the same cannot 
ground); both having equal power over the son, under a ad°pt; 
text of Vasishtha. A  number of sons even may be*adopted 4, adoption 
with one act, one preferring his own independence beino' a num~ 
incapable of being adopted. This is what the Dattaka” berof 80n9, 
tilaka says.

DattaJcadarpaTUir A  woman may legally adopt a son, DattaJea- 
just like a man. In that case, the Homa and all the other f a c t i o n  
ceremonies have to be performed by an Acharya (spiritual bya P 10,1 
guide) selected for the purpose. There is no impropriety ? oma.n-\ 
of any sort in the adoption of a Sapinda relation. In that of c™re-10n 
case, the Homa nmy be dispensed with, and sonsliip may be ™onies; 
effected by a mire verbal agreement. I f  wofoien were to »f CtbeSen

•
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husband; be deprived of the right to adopt, on account of their 
4’ w,dTv incapacity to perform Homa, the consequence of the rule 

p regarding permission to adopt being rendered nugatory, 
could hardly be avoided. A  woman whose husband is 
living is dependent on her husband^ and is incapable of 
adopting on account of this want of independence. A  
widow is perfectly at liberty to adopt a son, as she is 
deprived of her husband.

Dattaka- Dattakakaumudi.— The gift (of a son), if  made by the
toumudi\: husband without the consent of his wife, is valid. The 
by a °P 100 gift (of a'son) by the wife, without the sanction of the 

husband, is invalid. A  man is entitled to give his son in 
an™iy adoption without the consent of his wife. A  wife cannot 
son, and of give in adoption without the consent of her husband. 
sonfdeSt ^ le Dattakakaumudi observes further, that fhe use of the 
3, adoption negative particle implies prohibition. (This particle 

widow™* occurring  in texts relating to the adoption°of an only son, 
have no and of an eldest son, it follows that) the gift of a single son, 
adopt.10 gift of an eldest son by one who ha.s several sons,

is forbidden. Cudras are entitled to adopt even a daughter’s 
son and.a sisters son. Womeu whose husbands are living 
can adopt a son just like men. Widows have no right to 
adopt. This also is stated by the author of the Kaumudi. 

Dattaka- Dattakasiddhantamanjar'i. —  The Dattakasiddhanta-
siddhanta- manjari contends that any but the eldest son of a man having: 

one son {sic.) or several sons, may be given in adoption by 
his mother, even without the sanction of her husband.1

S u m m a r y  o f  C h a p t e r  Y I .

How many kinds of substitute sons are recognized in the
present age of the world.

mimdmsd. (present) Kali age of the world, the son of the
body (Aurasa), the Dattaka, and the Kritrima are the only 
recognized sorts of sons, under a text of Para^ara. This 
opinion is delivered in the Dattakamlmdmsa.

k̂andrild Dattaka chandrika, on the other hand, recognises the
Aurasa and Dattaka sons only. The latter opinion is

1 The views of the compiler of the Dattakasiddhantamanjari have not 
been represented correctly in this place. What he really says is, that the 
husband’s consent is indispensable. See pp. 37, 128, of the Dattakagiro- 
mani. In the Summary o f ^Chapter IV, the doctrine of the Manjari has 
been given correctly.
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embraced by the inhabitants of Bengal. The Westerners 
adhere to the doctrine of the Dattakamimamsa. The 
Dattdkanirnaya does not say anything about this matter.

The Dattafcatilalca declares that, in the Kali age of the Dnitaka-1 
world, no other son cah be adopted on failure of a son oitilakan \ 
the body than a Dattaka. Under texts from the A'ditya- 
purana and from the Brihaspati-smriti, that text which 
refers the adopted son among the latter six substitutes for 
a real son, must be held to be applicable to another age of 
the world. That rule which refers the Dattaka among tlje | 
first six substitutes for a son should be observed, %as beincr I 
applicable to the present age of the world. This also is ' 
declared in the Tilaka.

Dattakadarparixi} — Though the term ‘ a son1 refers to Dattaka- 
the son of twelve kinds in this place, yet the son of the darP(mâ 
body (Aurasa) and the Dattaka only can be meant, because 
sons other th%n'a son of the body (Aurasa) and a Dattaka 
are not permitted in the (present) Kali age of the world. 
Therefore, one*who has no son of the body by a legitimate 
wife should not adopt any other than a Dattaka son. It 
is true that Yajnavalkya declares the Putrikaputra (son of 
an appointed daughter) equal to the Aurasa, in the text :
“ He is called Aurasa who has been begotten on a legitimate 
wife. A  Putrikaputra is equal to him.” It is equally true 
that Brihaspati declares (the Putrikaputra) equal to a 
grandson, in the text “ A  son’s son and the sou of an 
appointed daughter are both capable of conveying a man 
to paradise. They are declared equal both as regards the 
right of inheritance and the duty £o offer funeral oblations 
(to the deceased ancestor).” Nevertheless, this alleged 
equality denotes a slight degree of inferiority, just as in the 
saying “ a minister is equal to a King in the world.” The 
Smritisangraha, too, says— "T h e  son, the grandson, the 
great-grandson, and the Putrikaputra only.” The result is, 
that the following series should be established: On failure 
of a son of the body, the grandson; on failure of him, the 
great grandson; on failure of him, the Putrikaputra; on 
failure oof him, the Dattaka.

Dattalcalcaumudl? — It is certain that the secondary sons Dattnka-____ ______________________  kaumudi:

1 This portion o f the Dattakadarpana is given in full, according to 
Dattaka$iromani. p. 131, because the Summary o f Chapter VI does not 
contain any extract from *”\e Dattakadarpana.

1 This portion o f the Dattakakaumudi is ^iven in fcalP for the same 
reason as the corresponding portion of the Dattakadarpana.

#
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i Second- arc substitutes for a son of the body, under the text (of 
nrv sons are Atri)— “ By a sonless (male) only must a substitute for a 
foh'lon^f sou be always adopted,” under the text (of Manu)— “ The 
the body, son of the wife (Kshetraja), and those other sons whom we 

have enumerated are called substitutes for a son, and under 
An objec- other texts. The Vaijayanti, it is true, contains the following 
fu°ted!e’  text of Satyashadha : “ There is no substitute for mastership, 

a wife, a son, a country, a time, fire, a divinity, an act, or a 
word.” This text, however, must be explained in conform
ity with the other text— “ There is no other kind of son- 
ship than the sonship of a Datta and of an Aurasa; and 

j it must be taken to mean that a son of the wife (Kshetraja)
I or one of the other forbidden secondary sons must not be 
1 substituted for a son of the body in the present (Kali) age

2, Kritrima of the world. In the opinion of Nandapandita (see Dattaka- 
8ons recog- rnTm .̂msa., II, 65), a son of the body (Aurasa), a Dattaka, 
n,ze ' and a Kritrima are the0(three) kinds of sons ^recognized in

the (present) Kali age of the world. In the text “ There is 
no qther kind of sonship than the sonship of a Datta and 
of an Auvasa,” it is necessary to supply.the words “ recog
nized in the (present) Kali age of the world,” because that 
text occurs in an enumeration of things prohibited in the 
(present) Kali age of the world. In the same text the term 
‘ D atta ’ is meant to include a Kritrima son as well, because 
the Paratjara-smriti, in the section ou the laws of the Kali 
age, says, “ a sou of the body (Aurasa), a son of the wife 
(Kshetraja), a Datta, and Kritrima son.” The term ‘ Kshetraja,* 
in this text, refers to a certain species of Aurasa sons. 
Manu says on this subject: “ One begotten by a man himself 
on his own wedded wife should be known to be an Aurasa 
son.” The author of the Vivadatandava (Kamalakara), on

3, several the other hand, declares: “ Though other sons (than an 
other kinds Aurasa and a Dattaka) are prohibited in the present age 
recognized of the world, under the following text from A'dityapura^a 
in the as quoted by Hemadri, “ There is no other kind of sonship 
undava. than the sonship of the Datta and of the Aurasa;” yet, the

sons bought, self-given, and Kritrima being similar to the 
Datta, it follows that th ey , also are recognized *in the 
(present) Kali age of the world. This is sufficient.

Dattaka-1 DattalcacLldhiti.— In the opinion of the compiler of the
didhitiT  I Dattakadldhiti no other than a Dattaka son can be adopted 

in the present age of the world. There is not any other 
kind of substitute soq. Therefore the case of the Dattaka. 
sou alone is discussed iu that book.

) %
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The contents of Chapter V II are not correctly stated in 
the Summary. The extracts contained in Chapter V II are 
partly unimportant, and partly repeated from previous 
Chapters.

C h a p t e r  V III.

Whether one belonging to a different caste may be adopted
or not.

Dattaicamrnaya.— However, venerable persons should Dattaka- 
devise a mode of reconciling these difficulties. In con- mrnaya* 
fortuity with the rule, “ Where revealed texts, or texts from 
the law-books, are at variance among themselves, the matter 
must be left undecided. If, however, revealed texts should 
be found at variance with Smriti texts, the revealed texts 
must be held decisive.” The text# of Manu and the rest 
must be held applicable to a Dattaka of the first class, and 
to a Dattaka *bf the same caste who has been adopted by 
a male. This is in accordance with the text of Manu— “ One 
similar (in caste) and affectionately disposed (towards the 
adopting parent): he is called a Datrima (adopted) son.”
The texts of Canklm and the rest, on the other hand, have 
reference to adopted sons of a different caste, and to those 
adopted by a female only ; because Yajnavalkya does not 
draw any distinction between sons equal and unequal in 
caste, in the text— “ He whom his father or mother give in 
adoption is a Dattaka son.”

Dattalcatilalca.— And he is a Dattaka of the first class Dattaka- 
if he belongs to the same caste as the adopting parent.txlaka*
One belonging to a different caste cannot be a substitute 
for a son, because he is not allowed to perform the funeral 
rites (for his adoptive father).
‘ Dattalcadarpana.— Therefore, though* the wife or other Dattaka- 

relations be in existence, every one should be anxious to dairana' 
adopt a substitute for a son. A  Brahman may even adopt 
one who is no Sapinda of his. A  fellow caste man can 
only 'Udopt another member of the same caste, because 
it is stated in the text of Qaunaka— “ Otherwise let him 
not adopt.” The Dattaka is four-fold : a Sagotra Sapinda ; 
on failure of him, a Sagotra who is no Sapinda; on failure 
of him, a Sapindapwho is no Sagotra. Among the Sagotra 
Sapindas, again, a brothers son is preferably <fti account of0 
his proximity (to the deceased). On failure of him, any ,

O
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one of the other closely related Sagotra Sapindas (may be 
selected). Among these, a brother and a father should be 
avoided, because they are unfit to be regarded as sons. 

Dattaka- Dattalcalcaumud%.— The term “ perpetuation of the name”
1 S i o n  means propagation of one’s own race in the ascending and 
not a ne- descending lines. Thus the perpetuation of the name is 
acl8ary equally meritorious as, but it is not a more powerful motive 

for the adoption of a son than the other motive, or the 
continuation of one’s own lineage, under the text of Brihad 
Y#jtiavalkya, “ Let a member of the same caste be adopted 
as a son, who shall offer the funeral ball to, and inherit 
the property of, his adopting father. On failure of such, 
let one of a different caste be adopted, in order to continue 
the lineage.” This act (of adoption), however, is productive 
of advantage in this world only, and not in a future state 
as well. Therefore, it is not an indispensable act of duty. 
Therefore adoption cannot take place for that reason, 
because it is an indispensable and regular act of duty. For 
if a <man were a sinner, merely because he5has failed to 
perpetuate his name, it would follow that the adoption of 
a son fof that purpose must be an indispensable act of 

• duty. This, however, is not the case, because there is no
rule of law to that effect, the adoption of a son not being 
necessary except on failure of male issue. For, in the 
text of Manu, “ By a sonless (male) only must a substitute 
for a son be always adopted,” the word ‘ always’ is used in 
reference to those cases only where a son is wanting. 
Besides, perpetuation of one’s name may be effected by 
other means also, as e. g.oy building a large dyke.

2, ripht of This (right of inheritance of an adopted son) must be held 
an/ci'aim6 accru® in the whole estate of the (adoptive) father, 
tomninte- grandfather, etc. Those texts under which food and rai

ment only is allotted to the Dattaka and the rest must be 
considered to have0 reference to a Dattaka belonging to a 
different caste (than the adoptive parent), and to a Dattaka 
who is incapable of performing daily or occasional acts of 
worship. The Mitakshara and other works agree in recon
ciling in this way the conflicting propositions contained in 
the ancient texts. Thus has the law been briefly declared. 

Dattaka- Dattakadldhiti.— The rule that one belonging to the
same caste only may be adopted follows from the previous
ly quoted text of Caunaka— “ Otherwise let him not adopt.” 

<, It may be lafgrren, equally, from the text, “ Let a Brahman
• nourish another Brahman. Let not a son be taken in

*
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adoption, who is of different origin.” And thus says 
Caunaka: “ Among Kshatriyas, a member of their own 
caste, or one belonging to the same Gotra as their Guru; 
among Vai<jyas, from among the members of the Vai9ya 
caste; among Cudras,0 from among the members of the 
Cudra caste. Among all tribes, from among the members 
of the same tribe only, and not from others.” The restric
tion of adoption to members of the same caste (Varna) 
being established, and “ members of the same tribe and not 
from others ” specially prescribed, it follows that the latter 
clause must be referred to members of the same nation, as 
for instance of the people of Guzerat. It is intended 
to show (besides) that a Dattaka to be adapted by a 
Kshatriya should belong to the same Gotra (as his adoptive 
parent).

DattaJcasiddhantamanjarl.— This entire Law of Adoption Dnftaica- 
is applicable in'the case of caste-feilows only. The term 81<I("l.dl,ia- 
“ a caste-fellow denotes one who happens to belong to the 
same community, and not one belonging to the same class, 
as e. g. to the class of Brahmans. I f  that were meant, 
persons belonging to the identical caste of Brahmans, &c., 
but to different tribes, such as e. g. the people of Guzerat, 
might mutually adopt one another, which would be con
trary, to established usage. It should be known, moreover, 
that a daughter's son and a sister’s son, and those unfit to 
be regarded as sons,— i. e., a paternal uncle and other such 
relations— are ineligible for adoption among Brahmans.
Among Kshatriyas, one belonging to the same family as one’s 
Guru (is eligible also). Among Vai^yas and Cudras, members 
of the same caste only (are eligible). This has been stated 
by Caunaka as follows: “ Amongst Brahmans, the boy to be 
adopted should be chosen from among the Sapindas; or, 
on failure of them, from among those relatives ^vho are 
no Sapindas; otherwise let him not* adopt. Amongst 
Kshatriyas, a member of their own caste, or one whose 
Gotra is the same as that of the Gotra’s Guru (may be 
adopted). Among Vai9yas, from among the members of 
the V<ai9ya - caste. Amongst Qudras, from among the 
members of the Cudra caste. Amongst all castes, from 
among the members of the same caste only, and not from 
others. Among Cudras, it is even permitted to adopt a 
daughter’s son or a sister’s son. j\mong the three (higher) 
castes beginninjj^with the Brahman <#iste, a sister’s son can 
never be adop tea.” *

0
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Chapter IX .

Rules for the adoption of a Dvyamushyayana son.
The Dattakanirnaya, Dattakatilaka, and Dattakadarpana 

are silent on this subject.
T)„u„ka- Dattakalcav/mudi.— . . .  A  son for whom the ceremonies up
kaumudi. the rite of tonsure, inclusive, have been performed by 

his natural father, is not merely the son ol his progenitor, 
but he enters into filial relation to the other (the adoptive 
parent) as well, if an agreement has been made in this
form— “ th is  son shall belong to both of you.” And thus
he becomes a Dvyamushyayana. That is the meaning. 

Dattaka- Dattalcadldhiti.—  . . . One for whom the ceremonies up to
didhiti. tonsure rite, inclusive, have been performed in the family

of his natural father, does not pass into the status of a 
(real) son to another, though he becomes the (adopted) 
son of his adoptive father. He is a Dvyalnushyayana, or 
member of two families.

Daitnka- Ihittakasiddhdntamanjan.—  . . .  A  son for whom the
Hddhd.Ua- ceremonies up to the tonsure rite, inclusive, have been 

performed in the family of his natural father, does not 
become the son of another,— i.e., of the adopter, but the 
son of both (his natural and adoptive fathers), because lie 
acquires the status of a Dvyamushyayana son. Therefore it 
should be known that those for whom the ceremonies from 
the date of birth up to the tonsure rite exclusive (only) 
have been performed in their natural fathers family are 
preferable (to other adopted sons), because they are the 
sons of one man only.

The Datta and the other (adopted sons) are of two 
kinds: those who are not Dvyamushyayanas, and those 
who are. Those who are not Dvyamushyayanas belong to 
one family only. The Dvyamushyayanas belong t o t w o  
families. The Dvyamushyayanas again are of two kinds : 
those who belong to the same race as the adopter, and 
those belonging to a different race. Those for whom the 
ceremonies of Jatakarman (birth-ceremony) and so forth, 
or the ceremonies of tonsure and so forth, have been 
performed (by the adopting parent), belong to the family 
of the adopter only. They are the first of all. Therefore 
they have no right of succession in the family of their 
natural father. This has been stated by Manu as follows : 
« A. son erven (Datrkna) does not succeed to the Gotra 
and estate of his progenitor. The funeral ball follows the

318  APPENDIX.



G otra and the estate. The funeral oblation recedes from  
him  who gave (his son in adoption).” The adopted son 
w ho belongs to the fam ily of the adopter only w ill be 
explained further on through the text of Brihanmanu on 
Sapindas, which will oe quoted afterwards. A n d  thus, in  
all questions regarding marriage (i.e., prohibited degrees 
o f relationship in marriage) and so forth, the fam ily of 
the adopting parent only has to be taken into consideration. 
Thus far as regards the fam ily of the first (kind o f adopted 
son) . ” 1 Those for whom the ceremony of initiation, or$of 
marriage, has been performed by the adopter, belong to 
the families o f their progenitor and of the adopting parent. 
T hey represent the second class (of adopted sons). They  
therefore are entitled to succeed to the property o f the 
Sapindas and Sagotras of their progenitor, on failure of 
other nearer heirs. This has been proclaimed by Manu as 
follows : “ The son of the body, the son of the wife (K she- 
traja), the D atta, the Kritrim a, one begotten in secret, and 
one cast off, 1 are the six sons who are both heirs® and 
Bandhavas (related to their father).” Though, as regards 
sons belonging* to tw o families, a son bought, the son of a 
twice-married woman, and one self-given, m ight also be 
considered to have a right to succeed (in both families), 
in case they are Dvyam ushyayanas, still it must be kuown  
that (these kinds o f sonship) are evidently prohibited, 
under the text (o f  M anu) : “ The son o f a damsel, one 
obtained through marriage with a pregnant woman, one 
bought, the son o f a twice-married woman, a son self-given, 
and the son o f a Cudra wom an, are the six sons who 
are Bandhavas (related to their father), but not heirs.” 
If, therefore, they should marry, it is necessary to look to 
the two families (of their natural and adoptive fathers). 
This has been stated in the Parijata (as fo llow ^): “ The  
D attaka, the son bought, and others, tvho are mentioned  
as Dvyam ushyayanas in certain Smriti texts, are subject to 
the prohibitions regarding marriage, iu both families, as 
was the case of Cringa and Cai<jira.” This must be held 
to be* the law  iu regard to the D atta and the rest, whose 
position as D vyam ushyayanas has been declared. Thus 
far as regards the fam ily o f the second (kind of adopted 
s o n ) .. . .

IP5
1 Head prathamanam iu the text. *
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Chapter X  treats of the question whether the son of a 
woman twice-married and the son* of a slave (Dasa) may 
be adopted or not.

S u m m a r y  o f  C h a p t e r  X I.

Iu what case is it proper to adopt a sou,
Danaka- In all castes, including the mixed castes even one less 
mimdmsd. than five years old only may be adopted as a son. 1 here one 

for whom the ceremouies of Jatakarman and the rest have 
not yet been performed, is an adopted son of the first 
class. One for whom the tonsure rite only has not yet 
been performed, is an adopted son of the second _ class. 
B y the mere performance of the ceremony of initia
tion (in the adoptive father’s family) he becomes a 
son. The adoption o7 one for whom the- tonsure rite 
has been performed (in his natural family) produces 
slavery, and not sonship, except through the ceremony of 
Putreshti. Slavery is likewise produced if those for whom 
the ceremonies of Jatakarman and the rest have not yet 
been performed, should not have these ceremonies Pei~ 
formed for them in their adoptive father’s family. One 
adopted after completion of his fifth year also becomes a 
slave, and not a son, though the ceremony of initiation 
have not yet been performed for him (in his natural 
family). This is declared in the Dattakamimamsa. . . . 

Comment- The Commentary of0 the Dattakamimamsa has the 
ary o f the following: When a son of the body (Aurasa) is in exist- 
S  ence, the Kshetraja and the rest have no right to empire.

On failure of a son of the body, the sons beginning with 
the Kshetraja, and ending with the purchased son, are 
successively entitled to inherit empire. On failure of 
them, the son of a woman twice married, the son self-given, 
and the slave have no right to empire.

Dattaka- Dattalcachandrika,— Members of the three (higher) castes 
chandrikd. m a y  even adopt one who has completed his fifth year, 

provided that the ceremony of• initiation have nht yet 
been performed for him, and that the period principally 
prescribed for initiation have not yet elapsed, but they 
cannot adopt him .after that period. A  Cudra may 
adopt a boy till he has completed his sixteenth year, 
provided that he be iTDt married. Members of the three 
(higher) castes have to perform the ceremony of Putreshti.

%
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Cudras may become (adopted) sons merely in consequence 
of the initiatory ceremonies being performed for them.
Thus says the Dattakachandrika. For a Brahman, the 
principal period for initiation extends up to three months 
after the completion oPthe seventh year. For a Kshatriya, 
up to three months after the completion of the tenth 
year. For a Vai<jya, up to three months after the comple
tion of the eleventh year. For a Cudra, the period fit 
for adoption extends as far as the sixteenth year. After 
that period, the marriageable age begins for a Cudr*.
Thus the main point is as follows:— It results from the 
text quoted in the Kalikapurana, and from the text “ One 
belonging to a different branch of the Veda,” that the 
restriction as to time has reference to members of a differ
ent Gotra only, and not to a member of one’s own Gotra.
This is the solution of the difficulty. And thus there is 
no restriction a^ to time mentioned in the textual defini
tion of an adopted son, “ Whom his mother or father give 
as a son during»distress, confirming the gift with water ”
(Manu, IX ., 168).

The Dattakanirnaya agrees with the Dattakamimarasa. Dattaka-
The Dattalcatila/ia, while agreeing throughout with the ™1'naya- 

Dattakamimamsa, adds the following : A  householder only tiiaka. 
is entitled to adopt; the three other orders (of disciple, 
hermit, and ascetic) do not possess that right.

The Dattakadafyana declares that one more than five Dattaka- 
years ,old can be adopted if  he chooses only, but not davPalia- 
otherwise.

The author of the Dattakalcaumitdi restricts the valid- Dattaka- 
ity of the rule regarding the adoption of uninitiated per- kaumudu 
sons to those belonging to a different Gotra, and declares it 
inapplicable to members of the same Gotra. A  member 
of the same Gotra he declares to be capable of being 
legally adopted, even though the ceremony of initiation 
should have been performed (in his natural family).

The Dattakadldhiti declares that a Dattaka may be Daitaka- 
adopted both before and after completion of the fifth year, dldhxtu 
and that* there exists no restriction (as to age) for members 
of the same Gotra. It  exists for members of a different 
Gotra only. Thus, according to the text from the Kalika- 

& purana, and according to J^he text— “ An adopted son who 
belongs to a different brand* of the Yeda.”

The Dattakasiddhantamanjart declares tlyifr the rule 
regarding the completion of the fifth year, and the rule manjati

• 21
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regarding the nonperformance of the tonsure rite, applies 
in the case of the adoption of members of a different 
Gotra only, according to the text from the Kalikapurana, 
“ The ceremonies of tonsure and the rest ” and according to 
revealed law. However, sons adopted before initiation are 
preferable. . . . .

C h a p t e r  X II .

Form of adoption. Result of an informal adoption,
ar™™njie Commentary of the Dattahamimamsa. . . .  “ As through 
loatiuka- an appointment (to raise issue on another man's wife) and so 
mimdmsd. forth.5'1 The phrase “ and so forth ” denotes the giving and 

taking of wealth, in accordance with the text, “ Let some
Brahman be invited, by offering him wealth, to produce
•___ >> • •is su e ........... •

DattaJca- Summary. The DattaJcanirnaya declares that, where a
mrnaya. j ) a%fcaka is adopted by a Cudra, it is legal to perform the Henna 

through the medium of a Brahman. In some cases, sonship 
may be produced even without the Homa and other cere
monies ; but never without the tonsure rite and the other 
initiatory rites. This may be gathered from the Kalika
purana.

Dattaka- The ceremony of Putreshti has to be performed by him 
uiaka : only who keeps the sacred fires. . . .  W ise men declare that
ti • ” a male who is destitute of a son of any of the twelve kinds
2, general should adopt a boy whp is given in adoption by his father, 
f  form of an(l who is five years old from the date of his birth, and 
declare- for whom the ceremonies up to the tonsure rite have not 
4,°adoption been performed in his natural father's family,— after having 
after duly informed the King and invited his relations. Thus 
tdon of the says the Dattakatilaka. The declaration of gift and accept- 
fifth year: ance has to be made in the following manner' Now I  have 
cradrtha" g*lven you this son of mine, to be adopted by you; he belongs 
6, adoption to this or that Gotra, and has such ones for Pravaras. On 
house the adoption of one five years old, the Putreshti ceremony 
holder. should be performed. A  son1 adopted after completion of 

his fifth year is not a legitimate son. The custom of 
Nand^raddha is . a bad custom. A  householder only is 
entitled to adopt; the other orders may not adopt.

1 See Dattakamlmamsa, v. 16.
j , ,

>
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The rites to be observed at the adoption of a son are Dattaka- 
described in the ritual stated by Caunaka as f o l l o w s O n  
the previous day,” etc. The Nandlgraddha should be per- didhiti. 
formed likewise. Thus says the Dattakadarpana. Dattaka-

The Dattakadidhiti describes the ritual to be observed 
by the followers of the Rigveda and of the Yajurveda 
respectively; and so does the Dattakasiddhantamanjari.
This shall not be repeated here, in order to avoid prolixity.

Informal adoption according to Summary. —  One Dattaha- 
formally adopted only is indeed an adopted son. He only nirnaya- 
is capable of inheriting. Thus says the Dattakanitnaya.

Though one formally adopted son be in existence, Dattaka-' 
another formally adopted son has a right to exist, kaumudl- 
and he is entitled to inherit. Through a desire to have 
many sons, the formal adoption of a Dattaka may take 
place, in spite of the existence of a son of the body 
(Aurasa). Thus*far the DattakakaugaudL

The Tilaka £nd Darpana do not say anything.
The Dattakasiddhantamanjari declares that a Dattaka, 

for whom the ceremonies ending with the ceremony of manjari. " 
initiation have been performed by the adopter, is entitled 
to the same share of the inheritance as a son of the body.
If, however, the whole series of ceremonies ending with 
initiation should not have been performed by the adopter, 
he shall only receive property sufficient to defray the 
expense of his nuptials. Where a son of the body is in 
existence, and the ceremonies have been performed (by the 
adopter), the adopted son shall not take more than a 
quarter share. •

C h a p t e r  X III.

Right of inheritance in cases of competition between a son 
of the body and a formally adopted Dattaka son.

Commentary of the Dattalcachandrika.— . . .  “ Subsequent Comment- 
to the adoption.” Supply: if a legitimate son is born to both 
the natural and adoptive fathers.1 “ In the wealth of the chandrikd.

▼
See Sutherland’s Dattakachandrika, V. 33 (where, however, this 

para, has not been translated literally). Upder this interpretation, the 
Dattakachandrika agrees perfectly with the Mayukha ( iy ,  5, 25). A 

, different interpretation has been proposed in tms volumefp. 185. *
• •

I
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natural father ” he takes half of the share of the legitimate 
son,— et) he takes a third part of what a legitimate son 
would have taken. “ To his adoptive father ” he . . .  takes one- 
half of the share ordained for an adopted son, viz., of the 
third destined for an eminent adopted son, or of the fourth 
destined for a worthless adopted son. The meaning is that, 
supposing him to be an eminent son he shall take a sixth 
part of the share of a legitimate son ; and an eighth part, 
if he be a worthless son. . . .

Daftaka- Dattalcadarpana.— If a son of the body is bom  after
xinrpana. tTie adoption of a Dattaka, the son of the body shall take 

three parts of the inheritance, and the adopted son shall 
take the fourth part. This may suffice. 

baitaica- Dattajpakaumudl.— Now about the right of inheritance
kaumudi. 0f  an a(]0pted son. I f  a son of the body is in existence, he 

shall take one-fourth of the share due to a son of the body. 
I f  no son of the body î s in existence, he takes the whole. . .»  

Dattaka- Dattakadldhitl.—  . .  . Where a son of the' body is born
didhiii. subgequently, he (the adopted son) obtains.the fourth part 

of his (the son of the body’s) share. >. .

C h a p t e r  X IV .

Right of inheritance in cases of competition between one 
formally and one informally adopted.

Dattaka- Summary of Chapter X III , XIV. Dattalcanvmaya.— 
nirnaya: The Dattakanirnaya declares that a Dattaka of the first 
3; 1T nce3‘ class, or one adopted by a male, shall succeed both to his 
Sapinda; adoptive father’s wealth and to the wealth of a Sapinda 

(of the latter). I f  a woman, with the sanction of her 
husband, adopts a son after his death, he takes his father’s 
wealth only, and not the wealth of a Sapinda. If, however, 
the husband has given his consent to the adoption before 
his death, and the Sapindas have assented to it after his 
death, a son thus adopted by a woman inherits the wealth 
of the Sapindas under the text—“ If, by permission of the 

2 local law Sapindas,” etc. A  boy may be adopted in the country of 
of Orissa; Orissa, though the ceremony of initiation have been per

formed for him in his natural family. But this is for- 
3, a bro- bidden elsewhere. I f  one sonless has a brother’s son, the 
ther’sso ; latter is (equal to) fin adopted son of his. On failure of

324 P APPENDIX.
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him, the daughters son; on failure of him, any Sapinda; 
on failure of him, a member of the same caste (Vaina).

The Dattakadarpana declares that an adopted son shall 
take a fourth share,#if a son of the body is born subse
quently. . ,, n .. ,

The Dattakakaumudi declares that an adopted son shall 
take a fourth part of what a son of the body ought to get 
of the whole wealth of the father, grandfather, &c.

• •

• •
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I N D E X
To the Manuscripts of unpublished Sanskrit Works refer

red to in  this volume.

Apararka’s Commentary of the Yajnavalkya-smriti—  
Two manuscripts from the Deccan College, Puna.

Asahaya’s Commentary of the Narada-sniriti— One manu
script from Professor Biihler’s Collection,

Balambhatta’s Commentary of the Mitakshara— One ma
nuscript from Professor Buhler’s Collection.

Culapani’s Dipakalika— One manuscript from the India  
Office?, London.

Dalapati’s Nrisimhaprasada— One manuscript in the Sans
krit College Libraxy, Benares.

Govindaraja’s Commentary of the Code of Manu— One 
manuscript from the Deccan College.

Haradatta s Gautamlya Mitakshara— One manusci’ipt from  
Professor Biihlei-,s Collection.

Kamalakara’s Vivadatandava— One manuscript from the 
India Office. •

K a9mir manuscript of Manu, with an anonymous Comment
ary— One Birch Bark manuscript from Kagmir, in the 
Deccan College.

Madhaya’s Commentary of the Para^ara-smriti— One ma
nuscript in m y possession.

Medhatithi’s Commentary of the Code o f 'M a n u — Three 
India Office manusci’ipts, one manuscript in m y posses
sion.

Nandanacharya’s Commentary of the Code of Manu— One 
manuscript from Dr. Burnells Collection, no'&r in the 
India Office.

Nandapanffita’s Commentary of the Paraxjara-smriti— One 
manuscript in the possession of Paudit Dhundhiraj 
Dharmadhikari, of Benai’es.

Naudapaftdtta’s Pratttakshara— One manuscript in the pos
session of Pandit Dhundhiraj.
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Nandapandita’s Vaijayanti— Three India Office manuscripts, 
one manuscript from Professor Buhler’s Collection, one 
manuscript in m y possession.

Narada-smriti— Three manuscripts in m y possession, one 
manuscript from the India Office, one manuscript of 
Asahaya’s Commentary from Professor Buhler’s Collec
tion.

Narayana’s Commentary of the Code of Manu— One ma
nuscript from the Deccan College.

Raghavananda’s Commentary of the Code of Manu— One ma
nuscript from the Deccan College.

Smritichandrika— Two manuscripts from the India Office, 
one manuscript from Dr. Burnells Collection, now in 
the India Office.

Todarananda,1 Vyavaliarasaukhya— One manuscript from 
the Deccan College.

V ig v e ^ a ra s  Madauaparijata— Two jnanuscripts from the 
India Office?

V i9ve9vara’s ^ubodhinl— One manuscript from Profegsor 
Buhler’s Collection.

Vivadabhangarnava, composed by Jagannatha, the original 
of Colebrooke’s Digest— One manuscript in m y posses
sion.

Vivadarnavabkanj ana— One manuscript from the Deccan 
College.

Besides the above, manuscripts of a number of minor 
Smritis, attributed to Vyasa, Lhjana#, Atri, and others, have 
also been used. The copies consulted are from the Collec
tions of Dr. H aug (now in the R. Library, Munich) and 
of Professor Biihler. O f several printed works also, 
e.g., the Mitakshara, Dattakamimamsa, Samsk^rakaus- 
tubha, good manuscripts from Indian Libraries were con
sulted in order to establish the correct reading of doubtful 
passages.

1 Tod ar an and a has been erroneously stated in this work to be the 
name o f  &n author. It  is the name o f  a work, composed by Todar Mall.

%
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G E N E R A L  I N D E X .
--------.... ......

ABSENCE -
of coparcener no bar to partition, 99,100.

ADOPTION— • •
obsolete forms, 144—158.
adopted sons in the proper sense o f the term, 156.
an abstract o f the principal rules on adoption in the Smritis,

156—168.
abolition of early forms of adoption, 158.
Kritrima adoption, 156, 158, 159.
Dattaka adoption, 166, 159—166.
modem innovations in the law of adoption, 159.
false doctj^nes, 159—166. *
question as to formalities essential in an adoption, 159— 161. 
restrictions in regard to the age of the person to be adopted, 161,162. 
adoption or a daughter’s son and of a sister’s son, 162. •
supposed prohibition to adopt one whose mother the adopter could 

not have married, 162. 
refutation of this doctrine, 163—165.
Dvyamu&hyayana adoption, 165, 166. 
character of the Dattakamimamsa, 166.
share of an adopted son where a legitimate son is afterwards born,

182.
various rules in regard to this subject, 182, 183.
various explanations o f the terms * a third share * and * a fourth 

share,’ 183—186.
after-born sons in the case of Dvyamushyayana adoptions, 185. 
right of representation in the case of adopted sons, 185.

See Bijin , Niyoga, Polyandry, Bans, Succession, and the General 
Note to Lecture V II , at the close of these Lectures, 

according to the Dattaka^iromani, &c., 299—325.
ADULTERY—

punishment ordained for, 78.
AGE. See Adoption, Minority.
A&NATES. See Sapinda, Succession.
ALIENATION— 

according to the Smritis :
the father may alienate hereditary property at will, 82.
gradual restriction of this power, 83, 84.
what was left of it, 84.
power of the eldest son, 85.
discretionary power of the manager, 86, 87.
restrictions on alienation of immovable property, 90, 91.
alienation of naturally indivisible objects, 93.
gifts made by the Ajfthgr cannot be resumed by him, 96.
equal ownership ofTfauuer and sons in property ancestral. 99.
alienation considered as evidence o f contested paAition, 105, 106. 1
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/

*•



A LIENATION— (contd.} 
according to the Commentaries and D igests:

Mitakshara Law regarding the equal power o f father and sons over 
property ancestral. 108, 

origin of this law, 109, 110.
Apararka’s theory. 110.
alienation of immovables by the father, 11^. 
gifts o f movables by the father, 111. 
apparent contradictions removed, 111— 113. 
alienation o f self-acquired movables by the father, 113.
Dayabhaga Law, 113.
origin of this law, 108, 109,114.
alienation to the extent o f one’s own share, 114.

• See Father, Sons, Widow.
ANONYMOUS TEXTS—

quoted in the Commentaries, 67, 68.
APARARK A—

age and authorship, 13.
relation o f his Commentary to the Mitakshara and to the works of 

the Bengal School, 13, 14.
APASTAMBA—

his Dharmasutra commented on by Haradatta, 16. # 
its date, 37—39. • »

APPENDIX A —
containing those Sanskrit texts from unpublished work's which have 

oeen published in this volume, 283.
APPENDIX—

or Note to pp. 44, 46 (Burmese Law), 290.
ARSH A. See Marriage.
ASAHAYA—

date and compositions of, 4—6.
ASURA. See Marriage.
AURASA—

son of the body or legitimate son, 145, 147.
BALAMBHATTA—

age and authorship, 15, 16.
BANDHU—

meaning of the term, 213-^15.
BENARES LAW—

distinctive principles, 108—113, 116—121, 124—128, 131, 135—138, 
171—174, 197, 198, 204, 209—216, 219—222, 242—251, 262—254, 
269, 263, 269.

BENARES SCHOOL—
principal works of, 12,13, 20. 
opposed to Bengal Sehool, 26.

BENGAL LAW—
its general character, 23—26. 
its sources, 108,109,114.
distinctive principles, 108, 113, 114— 117. 123, 124. 129—131, 141, 

101, 173, 183, 187, 197—199, 200, 203, 208-209, 216—218, 2£3, 242, 
254, 256—268, 265-266, 273—276, 278.

BENGAL SCHOOL—
principal works of, 21, 22.
relation of, to the other Schools o f Law, 23—26, 113,114, 
its rise, 25, 26.

BIMIN—
s a species o /so !i, 147, 15(f.

9
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BOMBAY L A W -
distinctive principles, 108—113, 116—121, 124—128, 131, 136—138,

159, 162, 171-174, 197, 198, 204, 209—216, 219—222, 242—261, 
252—264, 259, 263—269.

BOMBAY SCHOOL—
principal works of, re—14, 20.

BRAHMA. See Marriage.
BRIHASPATI—

quotes Manu, 45, 46.
extent and importance o f the fragments attributed to him, 57, 58, 69. 
relative age, 60— 64.

BROTHERS— #
right o f primogeniture among, 85, 86. 
partition among, deprecated, 90. 
separate acquisitions of, 94— 96. 
partition among, 99, 100, 102,103.
position of, in the case o f obstructed succession, 194, 205, 206.
reunion among, 224.
succession to female property, 261, 263.

See Partition , Succession.
BURMESE L £W — »

based on the law o f India, 1, 46, 
twelve kinds o f sons referred to, 144.
recent investigations into the history of, 290 foil. #

CANKHA—
author o f a Dharmasutra, 59, 60.

CAN KH ALIKH ITA—
author of a Dharmasutra, 59, 60.

CASTE—
intermarriage between persons differing in, 179— 181. 
the same prohibited, 179.

CHILD MARRIAGE. See Marriage.
COGNATES. See Bandliu.
COMMENTARIES—

several kinds of, 4. •
date o f the earliest Commentary extant, 4-6. 
o f the Code o f Manu, 5—12. 
o f the Yajnavalkya-smriti, 12— 14. 
o f the Mitakshara. 14—16.
o f the Paragara, A'pastamba, and Gautama-smritis, 16,17. 
their practical value, 27—29. *

COMPARATIVE JURISPRUDENCE—
how connected with the study of Hindu Law, 8, 70, 71.

CONCUBINAGE— 
a legal practice, 79.
concubines referred to as a species o f indivisible property, 91. 
maintenance of concubines a charge on the estate, 133, 134.

COPARCENER. See Joint Fam ily.
CRA'DDHAS—

not the original basis o f succession, 168. 
addressed to female and maternal ancestors. 169. 
preferential right of the eldest brother to offer them, ibid. 
addressed to remote ancestors, 169, 170- >

CU'DRA— * *
illegimate son o f a, 185—190.

»•
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CULAPA'NI—
relative age 14.

CUSTOMARY LAW—
relation of. to written law, 27—29, 31—36.

DALAPATI— %
author o f the Nrisimhaprasada, 18, 19. 28.

DA'S r—
various meaning-s attributed to the term, 187. 18-8. 

DATTAKACHANDRIKA -  
date and authorship, 22, 23.

DATJTAKACIROMANI. See General Note to Lecture VII, 
D A TTATrAMTTVTA'MSA'—

date and authorship, 16, 22.
DAUGHTER—

guardians o f a, 72, 77.
must be given in marriage before puberty, ibid.
may choose a husband for herself after having reached maturity. 77.
or any one may take her, 77.
amount o f her claim on partition according to the Smritis, 103 104.
according to modern law, *33, 141. •
what the t; fourth share ”  o f a daughter amounts to, 138— 141.
th^ appointed daughter, 147— 149. #■
the son o f the appointed daughter, 149. 150.
her right o f succession to the property nf a male. 200. 201.
married and unmarried, rich and poor daughters, ibid.
right o f succession to female property, 260—265, 268.

See Maintenance, Partition , Succession.
DAUGHTER-IN-LAW—

has a claim to maintenance even where there are no assets 
133— 135. 9

mentioned as an heir by some writers, 199, 200.
DAUGHTER’S DAUGHTER-

mentioned as an heir by some writers, 202.
DAUGHTER’S SON— •

his position among the heirs to obstructed property, 201, 202.
DAUGHTER’S SON’S SON— 

mentioned as an heir, 202.
DAYABHAGA — See Bengal School, Jimutavahav
DA'YA'DA—

meaning of the term, 267.
DEVALA—

date o f his Smriti, 64.
DIGESTS—

o f Law, the principal works o f  this class, 4, 17—23. *
D IN A R A —

origin and chronological importance o f the term, 56, 6.*L 
DIVORCE—

offences considered as a legsj reason for, 18, 81. 
partial. 78.

9 supersession, 79. #
• right of, not exclusively marital, 81. ••

••
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DVYA'MTJSHYA'YA N A—

a species of adopted son, 165.
right of inheritauce of, where a legitimate son in born afterwards,

186.
EMIGRANT HEIR—

descendants of, 190, *91.
ERRATA, 346,
ESCHEAT—

of heirless property to the King. 222, 
an instance of, from the drama Cakuntala, 222.

EVIDENCE—
of partition, 104—106, 141, 142.  ̂ 9

EXCLUSION FROM INHERITANCE— 
early law, 271. 272. 
modern law, 272—281. 
the Nirindriya, 272—274.
which defects have to be congenital in order to produce exclusion,

274, 276.
incurable diseases, 276, 
leprosy, 276,*277.
lasting diseases. 277. *
offences removable by expiation, 277. 
the unduti£ul son, 277, 278. 
the prodigal, 278.
members of a religious order, 278, 279. 
defects excluding women, 279. 
revival o f right, 279.
disqualifications subsequently arising, 279.
unchaste widows, 229, 230.
the disability personal only, 280.
maintenance of excluded persons, 281.
tendency of decisions, 281.
the Sachsenspiegel on Exclusion, 282.

EXPIATION. See Exclusion from  Inheritance.

EXPOSITION— •
of new-born daughters, 77.

FATHER—
privileges of, in patriarchal family, 81, 82,
gradual restriction of his power, 83, 84.
what was left o f it, 84, 85. *
distribution of the property by him, 98. 99, 123— 128.
arbitrary distribution, 100, 101, 129—131.
equal division, 101,129—132.
retention o f a certain portion of the property by himself, 101. 102,

129— 132.
e<yial ownership with the sons in property ancestral. 83. 84, 108—113. 
extent o f his power over ancestral movables and self-acquired land, 

ibid. *
partakes of acquisitions made by his son. 82, 117. 
succeeds to his son, on failure of nearer heirs, 194, 203, 204. 
may inherit Stridhana, 261—266.

See Partition , Succession. *
FEMALES. See Women, > j  •

A
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GAUTAM A—
commented by Haradatta. 16. 17. 
date and character o f his Smriti, 36—39.

GENERAL INDEX, 329.
GOTRAJA—

various explanations o f the term, 217—221,
GOVINDARA'JA— 

relative age, 8, 9.
GRANDMOTHER—

entitled to a share on partition, 103, 137. 
her position as an heir, 205, 210, 217—221.

GRANDNEPHEW—
ihis position as an heir, 208— 212.

GRANDSON. See Cr ad cilia, Succession.
GUARDIANS— 

o f  a maiden, 72.
guardianship vests ultimately in the sovereign power, 100. 

HALF-BLOOD—
succession of, to property of a male, 194, 206—208. 
succession to property o f a female, 264.

See Kepliew, Partition, Stepbrother, Step-grandmother, Step
mother, Succession, *

H ARTTA—
diners Smritis attributed to, 64, 69, 60,

HEM ADRI— '
age and compositions of, 17, 18.

HERMIT—
succession to, 222, 223.

H IN D U ’LAW—
importance of, 42.
advantages of the historical method, 2, 3. 
recent progress in the study of, 3, 4. 
custom v. law, 27, 29, 31— 36. 
learned tone o f Indian law-books, 28, 29. 
sources. 30, 31.

HUSBAND—
mutual duties of, and wife,' see Succession, W ife, Women.

IDIOT. See Exclusion from  Inheritance.
ILLEGITIM ATE SON— 

of a Cudra, 185— 188. 
amount of his share. 188-189. 
competition with other heirs, 189, 190.

IMMOVABLE PROPERTY. See Property.
IMPOTENCY—

a ground o f exclusion from  Inheritance, 279, 280.
IN DEX—

to the Manuscripts o f unpublished Sanskrit Works referred to in 
this volume, 326.

INHERITANCE—
meaning o f the terms “  obstructed”  and “ unobstructed”  inheritance 

175, 176. 1
JTMU'TAVAHANA— 

relative age, 21. 22.
erroneously regarded in the light o f  a reformer, 108.
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JOINT FAM ILY— 
constitution of, 81. 
position o f the father, 82. 83—85. 
position of the mother, 82, 83. 
position o f the eldest son, 85. 
position o f the manager. 86. 
mode o f enjoyment or common property, 87. 
and coparcenary, 89.

KATYA'YANA—
posterior to Mann, 46. 
his texts on Inheritance, 57. 
relation to Brihaspati, 60. 
relative age, 62— 64.

KRITRIM A—
meaning o f the term, 156.

See Adoption, General Note to Lecture VII.
KULLT7KA—

date o f his Commentary, 10, 11.
LEPROSY—

a ground o f exclusion, 276, 277.
LEYIRATE— * ’

in India and elsewhere, 153, 154.
See Nilfoga.

MADNESS—
a ground o f exclusion, 274—276.

MADRAS LAW—
distinctive principles, 108—113. 116— 121, 124—128,131.132,135—

138, 159, 162, 197, 198, 201, 209-216, 219—222, 212—256, 259,'263 
1 269.

MADRAS SCHOOL—
principal works of, 20, 21. *

MAIDEN—
guardians o f a, 72.
to be given in marriage by whom, 77? 
inherits before married daughter, 200, 201.

See jDaughter, Women.
MAINTENANCE—

mother never to be deprived of, 82.
a charge on the estate. 104. *
persons entitled to, 133—138. w
law of. developed by Statute, 133.
concubines and women illegally married, 133, 134.
how far independent of the existence o f assets, ibid.
share on partition and maintenance, 136, 137,
o f  disqualified heirs, 281.

MA'NAYAS—
a Yedic School, 46, 47.

MANU—
Commentaries on his Code, 5—12, 45. 
various opinions regarding its age, 4& 43. 
antiquity o f Manu’s reputation as a Legislator, 43, 44. 
different recensions c e the Code o f Mam?, 44. > *

9
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. mAim-gwmS
its archaic character, 45. 
quoted by Brihaspati, Katyayana, Narada, 46. 
the foundation of Burmese Law, 46. 
adapted from a Dharmasutra, 41—43, 46, 47. 
its sources, 48.

MARRIAGE—
religious character of, 71.
necessity of, 71, 72.
wedding customs. 72, 73.
silence of the Smritis on this head, 73.
eight marriage forms, 73—75.
formerly six. ibid.
originally three, ibid.
informal marriage. 75 76.
forms of purchase of a wife, 76.
prohibition of mixed marriages, 129.

MEDHA'TITHI—
antiquity and importance of his Commentary on the Code o f Manu,

6— 8.

author o f the Smritiviveka, 8.
MINORITY— 0

terminates at sixteen, 83. 
interpretation o f this rule, ibid. 
maintenance of minors a charge on the estate, 86. 
no bar to division, 99, 100. 128, 129. 
guardianship vests in the sovereign power, 100.

MITAKSHARA—
date’  authorship, and range o f authority, 12. 13. 28. 
distinctive principles, 108—113, 116—121, 124—128, etc.

See Benares Law .
MITHILA LAW—

distinctive principles, 122, 123, 128, 137, 139, 159, 201, 203, 204, 223, 
224, 254, 258, 266.

MITHILA SCHOOL— *
principal works, 20, 28.

MOTHER—
special dignity attaching to her position under the early law, 82, 83.
her share on partition according to the Smritis, 103.
according to the Mitakshara, etc., 135—138.
may claim partition under Bengal Law, 141.
right of inheritance, 203, 204.
inherits before the father, 204.

MRICCHAKATIKA—
legal rules contained in the drama, 68, 69.

NANDANACHARYA—
value of his Commentary, 11,12.

N AND APANDIT A—
age, parentage, and compositiqns of, 15, 16.

NARADA—
character and date o f his Code. 49. 50.
the earlier version of the Narada-smriti. 54—57.
Introduction to the Narada-smriti, 46, 57.

Q %
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NA'RA'YANA—

his Commentary of the Code of .Mann, 9, 10.
NEPHEW—

position of, among the heirs, 207.
NIECE— a

mentioned as an heir by some writers, 207.
NIRINDRIYA—

various interpretations of the term, 272—274.
NIYOGA—

meaning of the term, I f  2. 
origin of the custom, 163, 154.
analogous customs among other nations, 165. o o
abolished in India, 158.
Nandapandita’s theory of, 163, 164.

OBSTRUCTED. See Inheritance.
ORIENTALIST—

task of, in the province o f Hindu Law, 71.
PAITHTNASI—

author of a*lftiarmasutra, 59, 60. 0
PARA'CARA—

commentaries on his Smriti, 16. 
the two versions o f it, 53.

PARENTS. See Father, Mother, Stridliana, Succession.
PARTITION—

defined by Apararka, 87. 
early law :

division o f the subject. 89, 90. 
partition formerly unknown. 90. 
immovable property originally indivisible, 90. 
naturally indivisible property, 91—94. 
indivisible acquisitions, 94—96. 
partible property, 96, 97. 
right to demand a partition, 97, 98. o 
distribution made by the father, 98, 99. 
division after the father’s death, 99. 
effect of minority and absence, 99. 
case o f pregnant widow, 100. 
arbitrary distribution, 100, 101.
equal division, 101, 102. *
the son born after partition, 102. t
partition against the father’s wish, 102.
collaterals, 102.
females, 103, 104.
charges on the estate, 104.
question as to ceremonies at the time o f partition, 104, 105. 
circumstantial evidence, 105. 
hidden effects, 106. 

modem law of p a rtition ;
disquisitions about the nature and origin of property, 107—110.
Dayabhaga Law, 108, 113, 114.
Mitakshara Law, 109— 113.
naturally indivisible property, 114,115^
time o f partition according to the Diiyathaga, 123,1^4.

.  4 22
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PARTITION—(contd.) 
modern law o f partition *

time of partition according- to the other Schools, 124—128.
arbitrary distribution by the father, 129—131.
equal division, 129—132.
the son bom  after division, 132, 133.
partition against the father’s wish, 110, 113.
females, 133—141.
charges on the estate, 133, 134.
evidence of partition, 141— 143.

PAUNARBHAVA—
the son of a woman twice married, 146,147, 181.

PJ5\A!MAHA— 
relative age, 64.

POLYANDRY—
not mentioned by Narada, 154, 155. 
referred to in certain Smritis, ibid. 
not to be confounded with Niyoga, ibid.

POLYGAMY—
number o f wives unlimited, 79. e

PRAYOGAPA'RIJA'TA— 
probable date, 21, note 2.

PRE-EMPTION—
vestiges of, in Indian Law, 89.

PREGNANCY—
may operate as a bar to division, 129.

PRIMOGENITURE—
in the early law of India, 85, 86. 
abolished, 101, 177, 178.
forfeiture of privileges connected with, on account of fraudulent 

practices, 142, 143. 
in the rules regarding Craddhas, 169.
various modes o f division of the family property, according to the 

order of seniority. 176, &77.
order of seniority between sons o f different wives, 178, 179. 
among subsidiary sons, 181.

PRODIGAL—
may be disinherited, 278.

PROFITS-1
division of, 138. e

PROPERTY— 
according to the Smritis: 

early forms of, 88, 89. 
originally indivisible, 90. 
immovable, 90. 
naturally indivisible, 91—94. 
self-acquisitions, 94—96. 
partible, 96, 97.

according to the Commentaries and Digests: 
disquisitions about the nature of,, 106—110, 
father’s pqwer over, 110— 113. 
alienations tcPthe extent of one’s own share, 114.

© ©
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P ROPERT Y — (contd.) 
according to the Commentaries and Digests: 

naturally indivisible, 114, 115. 
separate acquisitions, 116—121, 122,123. 
property inherited from collaterals, 121. 
ancestral recovered, 121. 
concealed, 106, 142.

PURANAS—
a source of Indian Law, 31.

t RA'GHAVA'NANDA—
date and value o f his Commentary, 11..

REPRESENTATION^-
right of, fully developed in Hindu Law, 167, 168. • *
originates in patriarchal family system, 168.

See Adoption^ Succession.
REUNION—

according to the Smriti. 195'. 196. 
according to Modern Law, 223—225.
Dayabhaga Law, 223.
Mitakshara Law, 224.
extent and importance of, 224, 225. •

SACHSENSPIEGEL—
quoted on exclusion from Inheritance, 282. #

SAGOTRA—
meaning of the term, 195, 210, 212, 213.

* SAKULYA—
meaning of the term, 174, 195.

SAPINDA—
original meaning o f the term, 168. 169. 
derived from pinda “  a body.”  171— 173.
retention o f the original meaning in the Smritichandrika, Daya

bhaga and other modern works, 173, 174. 
succession of Sapindas, 195, 209, 213.

S AR ASVAT TOLA'S A •
date and authorship, 21.

SAT r—
references to, in the Smritis and Vedas, 79, 80. 
origin of the custom, 80.
how far recognized by the Digest-writers, 80, note.. • 
mitigations introduced by the later Smriti-waters, 80, 81.

SCHOOLS OF LAW—
appropriateness of the term, 17- 
large number of, 17—20.

SELF-ACQUISITION—
orifflnally unknown, 81, 82, 86.
early rules. 94.
gains o f science. 94. 95.
other separate acquisitions, 95, 96.
of a son. 96.
Modern Law, 115—122.
Dayabhaga doctmic, 115^-117. %
Mitakshara doctmie, 164-118.- • # * % ••
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SELF-ACQUISITION— (eontd.)
double share o f the acquirer, 117, 120, 121. 
acquisitions o f a son, 117.
the subsequent Digests o f the Mitakshara School, 118— 120. 
property inherited from  collaterals, 121. 
ancestral property recovered, 121, 122.
Mithila Law, 122, 123.

SENIORITY. See Primogeniture.
SHRADDHS. See Crdddhas.
SISTER—

mentioned as an heir by some writers, 201.
See Daughter, Maiden, Stridhana, Women.

SM EITI— :
meaning o f the term, 30.
references to customary law in the Smriti, 34—36.
Smriti and Cruti, ibid.
authority attached to the Smritis, ibid.
progress made in their study, 36.
date, origin, and character o f the principal Smritis, 36—50. 
metrical Smritis, 41, 42, 53.
number o f the Smritis, &L 62. •
minor Smritis. 62— 68.
Smriti fragments, 58—68. 
tfeeir importance, 69.

SM RITICHANDRIKA—
date and character, 20, 21.

-r quoted on local usage, 33, 34.
SMRITIS ANGRAH A—

relative age and modern tone, ‘66.
SONS—

compared to slaves in the early law, 81, 82. 
their position gradually improved, 83, 85.
equal ownership with the father in property ancestral, 84, 108—113. 
6elf-acquisitions of, 96, 117.
not allowed to enforce aq)artition against the father’s wish, 98, 99, 

123.
except in case o f his dotage, etc., 102.
the son born after partition, 102, 132. 133.
extension o f  the son’s right under Mitakshara Law, 124—128.
offspring o f mixed marriages, 133.
twelve%orts o f sons, 144, 145.
the Aurasa, or son o f the body, 145, 147.
principle o f classification, 145, 147.
fifteen sorts, 145, 146.
the son procreated anywhere. 146, 147.
the Bijin and the son o f a woman twice married, 147,166, 181.
the son o f the appointed daughter, 149.
illegitimate sons o f the w ife and daughters, 160, 151.
the Gudhaja, Sahodha, and Kanina, 151, 152.
the Kshetraja. 162— 156.
the Dvyamnshyayana, 156, 166, 166.
the Datta, Kritrima, Svayamdatta, Krita, and Apaviddha, 156. 
unborn descendants, 176.
seniority as between sons o f  different wives, 178,

*> offspring <jf i*ixed maftiages, 179 -181 .
9
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SONS—(contd.)
competition between legitimate and subsidiary sons, 181. 
after-born sons, 181— 185. 
illegitimate sons, 185—190.
sons of the same mother, but of a different father, 207, 208. 
succession of. to Stridhana, 260—266. 
when incapable of iifberiting, 271—279.

See Adoption, Exclusion, Partition, Primogeniture, Succession,
SOUTHERN INDIA. See Madras Law,
STEPBROTHER—

succession of, according to the early law, 194, 195. 
according to the modern law, 206—208.

STEP-GRANDMOTHER— * #
share allotted to, by some writers, 137,138.

STEPMOTHER—
whether entitled to a share on partition, 103, 137, 138. 
position as an heir, 205.

STRANGERS—
inherit on failure o f relations, 222.

STR TDH AN A—
to be deducted from the share on partition, 137. 
analogous Institutions among other nations, 226, 227. 
early law, 227—248.
the Dharmasutras on female property, 227, 228. •
derivation and technical nature o f the term ‘ Stridhana,’ 228, 229.
Stridhana six-fold, 229, 230.
Manu’s definition. 230, 231.
Vishnu and Yajnavalkya, 231, 232.
various definitions of the term Culka, 232, 233.
its real meaning, 233, 234. •
Katyayana on female property, 234—236.
Vyasa. 236.
Devala, 236.
dominion over Stridhana. 237—241. 
the Dharmasutras and Manu, 237, 238.
Narada, 238.
Yajnavalkya, 238, 239. •
Katyayana, 239, 240.
Prajapati, 240.
Brihaspati, 240.
Vyasa. Mahabharata and Devala, 271.
Stridhana and inherited property, 241, 242. 
modern law, 242—259.
Bengal School, 242. •
the technical signification o f the term 1 Stridhana ’ annulled in the 

M itakshara,- 242.
objections to this theory, 242, 243.
Yajnavalkya misunderstood by Vijnanef?vara, 243, 244. 
inaccuracies in Colebrooke’s translation of the Mitakshara, 244—246.
Mr. Mayne’s theory, 246, 247.
use of the term ‘ Stridhana’ in the Mitakshara, 247, 248. 
character of the MitakshariLtbeory, 248. 
the Mitakshara theory uph^l r f  subsequent writers, 248—250. 
dominion over Stridhana, 251—259.
Mitakshara, 251-252. %
Mayukha, 252—254. % %
Viramitrodaya, 254. * 0 ■ %
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STR I'D DANA—{contd.)
Vivadatandava, 254. 
other schools. 254.
Smritichandrika, 255.
Madhaviya, 256.
Saras'vativilasa, 256.
Dayabhaga, 256.
Raghunandana and Crlkrishna, 257. • 
property obtained by partition, 267, 258.
Mitbila doctrine, 258, 269. 
immovable property, 259. 
result o f Lecture X, 259. 
succession to Strldbana, see Succession.

See 'QlIso Daughter, Maiden, Women.

SUCCESSION—
supposed to be based on spiritual efficacy, 168, 173— 175. 
refutation of that theory, 168, 169.
Craddhas and succession, 169—175. 
division of the law of, 175, 176.
1, succession to a male, 176—225. 
unborn descendants, 176. 
seniority and primogeniture, 176—181. 
the offspring o f mixed marriages, 179—181. 
subsidiary sons, 181.
competition between subsidiary and legitimate sons, 181, 182. 
share of an adopted son where a legitimate son is born subsequently, 

182— 186.
right of representation, 185.
illegitimate sons of Cudras, 185—190.
descendants o f an emigrant heir, 190. 191.
the early law in regard to obsti'ucted inheritance, 192—196*
exclusion of females, 192, 193.
females allowed to inherit, 193.
question as to priority between brothers and parents, 194. 
half-blood originally excluded, 194.
•exclusion of cognates, 195. 
reunion, 195, 196. ©
the modern law in regard to obsti'ucted inheritance, 196—225.
succession o f the widow, 196.
she succeeds on certain conditions only, 196—108.
divided and undivided estates, 198, 199.
mode of division between several widows, 199.
daughter-in-law, 199.
daughter, 200.
growth o f the rules regarding the succession of daughters, 200, 201*
daughter’s son, 201.
the son of the daughter’s son, 202.
daughter’s daughter, 202..
parents, 203, 204. * .
question as to priority o f the mother or father^ 204, 205,
brothers, 205.
grandmother, 205.
half-blood, 206.
nephews, 207.
sisters and nieces, 207. 0
sons of the^ame motheik 207. 
grandnephews/ 208. 
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SUCCESSION— (contd.)
general principles governing the succession o f remote kindred, 208, 

209.
Mitakshara system. 209—213.
Gotraja Sapindas, ibid.
tabular synopsis o f Imirs according to Mitakshara system, 212.
Bandhus, 213, 214.
the technical nine Bandhus. 214.
wide meaning o f tne term Bandhu, 214, 215.
order of precedence among the Bandhus, 215, 216.
insertion of Bandhus between the agnates in Bengal, 216, 217.
exclusion of females in Bengal. 217, 218.
and in the Smritichandrika and Vlramitrodaya, 219.
admission o f females to succession, 219, 220. • •
the Mayukha on female succession, 220.
Mitakshara doctrine, 221, 222.
succession o f the spiritual teacher and other strangers, 222. 
succession to a member o f  a religious order, 222, 223. 
reunion, 223, 224.
its extent and importance. 224, 225.
2, succession to a fem ale, 260—270.
why Stridha^a goes in a special line o f descent, 260.
simultaneous succession o f males and females, 260, 261.
early texts on succession to StrldhaQa, 260—262.
growth of these rules, 262, 263. #
modified by the Commentators, 263.
Mitakshara system, 263, 264.
applicable to inherited property as well as to Strldhana proper, 264, 

265.
Diiyabhaga system, 265, 266.
succession to Strldhana in the otfcer Schools, 266.
special rules in regard to inherited property, 266.
meaning o f the term Dayada. 267.
character o f the divers systems o f succession, 267, 268.
extracts from unpublished works. 268. 269.
succession o f distant relatives, 269, 270.

SUTTEE. SeeSati.
TOD A RAN AND A—

identified with Todar Mall. 19, 20.
[it appears more probable, however, that the designation o f 

Todarananda belongs by right to the work compiled by Todar Mall.]
UCANAS— •

age and authorship, 53, 60.
V A IJ AY ANT T—

a Commentary on the Vishnu-smriti, 16.
VA RAD ARAJA—

date and character o f his Treatise on Inheritance, 21.
VASISflITHA— ^

age and authorship, 36—39. ^
VEDAS—

how far a source o f law, 31. 
relation of, to the Dharmasutjras, 39.

VltJVECVARA— • * % #
. date and compositions of, 14,15. ^  •
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%
VIJNANECVARA. See Mitdhshard.
VILLAGE COMMUNITIES— 

in Hindu Law, 88, 89.
VISHNU—

Dharmasutra attributed to,’38, 39. .
its origiual appellation, ibid.
no Dharmasutra according to Raj ku mar SarvjLdhikari, ibid.

VIVADARNAVABHANJANA—
a rare law-book probably o f the Bengal School, 22.

VYASA—
age and authorship, 64.

^  (t

WESTERN INDIA. See Bombay Law.
‘WIDOW—

-has the option of preserving chastity or performing Sati, 79—81. 
exercises a sort o f guardianship over sons, 82, 83.
entitled to a share on partition, or to maintenance. 103. 104. . |
her right to maintenance arises on failure o f assets even, 134, 135. 
her right to a share explained as a claim to maintenance, 135— 137. 
the same explained literally, ibid. c
reduction o f her claim where she has Strldhana, 137.C 
Niyoga explained as an early mode o f making provision for  the 

^ id o w , 152, 153. 7
gradual recognition of her right of inheritance, 193, 194, 196. 
various restrictions o f her right, 196. 197. 
limited to undivided estates outside of Bengal, 197. 
why not in Bengal, 197, 198.
division o f the property between several widows, 199.
unchaste widows excluded frofh inheritance, 279.
the early law more harsh in that respect than the modern law, 279.

280. \
See Partition, Sati, Succession.

WIFE—
degraded position of. under the early law of India, 77—79. 
gradually improved, 81. ®

See Partition, Strldhana, Succession.
WILLS—

unknown to Hindu Law, 98.
W OMAN’S  ̂ESTATE. See Strldhana.
WOMEN—

legal position of, 7?—81. 
excluded from inheritance, 192, 193. 
gradual recognition of their capacity to inherit, 193-194. 
succession of female Sapindas under Mitakshara Law, 208—214, 219 

-—222. -
exclusion o f distant female relations in the Bengal Scheol, etc.,

217—219.
grounds of exclusion from inheritance in the case o f females, 279,

See Daughter, Maiden, Mother, Sister, Widow, Wife.
YAJNAVALKYA—

importance of his Code, 4£. 
its date, 4$, 49.
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