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INTRODUCTORY LETTER.

To The Right Honourable Viscount Peel, P.C., G.B.R.,
Secretary of State for India.

M y L ord,
Appointment of our Committee and terms of reference.

We were appointed by Your Lordship’s predecessor, the Right 
Honourable the Earl of Birkenhead, P.C., G.C.S.I., on the 16th 
December, 1927, our terms of reference being—

(1) to report upon the relationship between the Paramount
Power and the Indian States with particular reference 
to the rghts and obligations arising from :—

(a) treaties, engagements and sanads, and
(b) usage, sufferance and other causes: and

(2) to inquire into the financial and economic relations be
tween British India and the states, and to make any 
recommendations that the committee may consider 
desirable or necessary for their more satisfactory ad
justment.

Part, (1) refers only to the existing relationship between the Para
mount Power and the states. Part (2) refers not only to the 
existing financ’al and economic relations between British India 
and the states but also invites us to make recommendations for 
(he future.

Origin of enquiry.

2. The request for an enquiry originated at a conference con
vened by His Excellencv the Viceroy at Simla in May, 1927, when 
a representative group of Princes asked for the appointment of <%

' special committee to examine the relationship existing between 
themselves and the Paramount Power and to suggest means for 
securing effective consultation and co-operation between British 
India and.the Indian States, and for the settlement of differences.
The Princes also asked for adequate investigation of certain dis
abilities under which they felt that they laboured.

\



Preliminary arrangements.

3. When our committee assembled at Delhi on the 14th January,
1928, we found that the Princes had no case read y . The Standing 
Committee of the Chamber of Princes had no permanent office or 
secretariat; many of the states had no properly arranged archives; 
arid without prolonged search, the Princes said, they could not 
formulate their claims. Eventually it was agreed between our 
committee and the Standing Comm ttee of the Chamber of Princes 
that we should visit the States diming the winter months and then 
adjourn to England where their case would be presented before us. 
Eminent counsel, the Right Honourable Sir Leslie Scott, K .C .;
M .P., was retained by the Standing Committee of the Chamber 
and a number of Princes to represent them before us. A question
naire was issued on the 1st March, 1928, to all members of the 
Chamber of Princes and to the Ruling Chiefs entitled to representa
tion th ere ill and to the Local Governments in India. The question
naire, which defines and explains the scope of our enquiry, forms 
Appendix I to our report.

* -• ' ' "
Tours and assistance given.

4. We visited fifteen states : Rampur, Patiala, Bikaner, Udai
pur, Alwar, Jaipur, Jodhpur, Palanpur, Jamnagar, Baroda, Hydera
bad, Mysore, Bhopal, Gwalior, and Kashmir. At each of these 
states we discussed locally and informally such questions as were 
brought before us. \Ve also paid a flying visit to Dholpur. Alto
gether we travelled some 8,000 miles in India and examined in
formally 48 witnesses. We returned to England early in May,
1928. Their Highnesses the Rulers of Kashmir, Bhopal, Patiala,
Cutch and N aw an agar, members of the Standing Committee of 
the Chamber of Princes, also arrived in England during the 
course of the summer and were present when Sir Leslie Scott in 
October and November formally put forward the case on behalf of 
the states wlrch he represented. We desire to express our deep 
obligations to the Princes whose states we visited for their 
great, a traditional, hospitality, to express our regret to those 
•whose invitations to visit their states we were unable to accept, 
and to acknowledge the unfailing courtesy and assistance which we x 
have everywhere received from the Standing Committee, from the 
Princes individually, from the ministers and governments of the 
several states, and from their counsel, Sir Leslie Scott, assisted by 
others, and especially by Colonel Haksar, O.T.E. W e desire also 
to acknowledge the ready assistance that has been given us through
out by His Excellency Lord Irwin and the Political &nd other 
Departments of the Government of India. *

/
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V  '•^Representations on behalf of subjects of states, and feudatory 
• chiefs and jagirdars.

5. In the course of our enquiry we were approached by persons 
.and associations purporting to represent the subjects of Indian 
States. It was quite clear that our terms of reference did not 
‘Cover an investigation of their alleged grievances and we declined to 
hear them, but we allowed them to put in written statements, and 
in the course of our tours we endeavoured to ascertain the general 
•character of the adnnnistration in the states. We also received 
representations from many of the Feudatory Chiefs of Bihar and 
Orissa requesting a reconsideration of their status and powers, as 
well as representations from the feudatories of theTxolhapiir State. 
These also we have not dealt with, as they fall outside the scope 
o f  our enquiry.

Divergent views of Princes.
6. It was soon obvious ter us that very divergent views on im

portant matters were held by the Princes themselves. The im
portant states, Hyderabad, Mysore, Baroda, Travancore. as well 
as Cochin, Rampur, Junagadh and other states in Kathiawar 
.and elsewhere, declined to be represented by Sir Leslie Scott 
and preferred to state their own case in written replies to the 
•questionnaire. We can, however, claim that we have done our 
best to ascertain, so far as this is possible, the views of the Princes 
-a si a body.

Voluminous documents.

7. Altogether seventy replies to the questionnaire have been 
•received from different states. Many of these, although instructive 
as to the feelings of the Princes and Chiefs, refer to matters outside 
•our enquiry, such as requests for the revision of state boundaries, 
•claims in regard to territories settled or transferred many years 
back, applications to revise decisions by the Paramount Power 
anade at almost any time during the last century, requests in the 
.matter of precedence, salutes, titles, honours, and personal dignities. 
These requests and applications will be forwarded to the Political 
Department of the Government of India.

Acknowledgments to secretary and staff.

8. In conclusion, we desire to bring to Your Lordship s 
• -notice the admirable work done by our secretary, Lieutenant-

colonel G. D. Ogilvie, C.I.E. His exceptional.knowledge of the 
"history of recent discussions, his great popularity with the Princes 
'his industry, zeal and ability, have very' greatly impressed ns and 
placed ns under a heavy obligation.

\
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W e desire also to record our appreciation of the very satisfactory 
manner in which the office staff of the committee performed their 
duties.

Sections of the report.

9. We have drawn up our report in four sections :—
I. — Relationship between the Paramount Power and the

States. Historical summary. *
II . —Relationship between the Paramount Power and the

States. More detailed examination.
Ill ■— Financial and economic relations between British India 

and the States. Machinery.

IV .— Financial and economic re.lat.ons between British India 
and the States. Specific proposals.

And we have the honour to be,.

lou r Lordship's Most obedient Servants,.

H arcourt Butler.

Sidney Peel.

W . S. H olds worth..

The 14th February, 1929.

i
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-I .—RELATIONSHIP BETW EEN  THE PARAMOUNT ^
POWER AND THE STATES. HISTORICAL SURVEY.

Two Indias.

10. Interwoven in the pink map of India are large patches of 
.yellow which represent the Indian States.* These states sur
vived the establishment by the British of their dominion on the 

^ruins of the Moghul empire and the Mahratta supremacy. They 
cover an area of 598,138 square miles vtith a population of

■ G8,65*2,974 people, or about two-fifths of the area, and one-fifth of 
the population respectively of India including the states but

-excluding Burma.! Politically there are thus two Indias, British 
India, governed by the Crown according to the statutes of Parlia
ment and enactments of the Indian legislature, and the Indian 
States under the suzerainty of the Crown and still for the most part 
under the personal rule of their Princes. Geographically India 

-is one and indivisible, made up of the pink and the yellow. The
■ problem of statesmanship is to hold the two together.

Indian States.

11. The Indian States as they exist to-day fall into three distinct' 
•̂ classes :

m ( 0i . «  . __ , Area in Revenue in
Uaas of State, Estate, etc. j Number. square Population. crores

m iles . o f rupees. J

I. States the rulers of which 108 514,886 60,847 186 40 ,16
are members of the Cham- j 
her of Princes in their own | 
right.

• II* States fch ■ rulers of which J 127 j 76,846 j 8,004,114 2*89
are repr^s mted in the l 
Chamber of Princes by j 
twelve members of their 
order elected by themselves.

j - |
III . Estates, Jagirs and others . 327 6,406 j 801,674 *74

j he term Indian State is, in fact, extremely elastic as 
j regards both size and government. It covers, at one end of
■the scale, Hyderabad with an area of 82,700 square miles, with a

* See map attached to this report.
t  The area of India including the states but excluding Burma is 1,571,626 

" square miles. The population of India including the states but excluding Burma, 
according to the census of 1921, is 3 )5,73),288.

A crore (ten millions) of rupees, at an exchange of one shilling a Rid six pence 
: for the rupee, is equivalent to £750,000.

/? RHsl '■ .
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„ population of 1*2,500,000, and a revenue of 6J crores of rupees or 
about- ,-£5,000,000, and, at the other end of the scale, minute 
holdings in Kathiawar amounting in extent to a few acres only, 
and even, in certain cases, holdings which yield a revenue not 
greater than that of the annual income of an ordinary artisan. It 
includes also states economically, politically and administratively 
advanced, and states, patriarchal, or quasi-feudal in character which 
still linger in a medieval atmosphere ; states with varying political 
powers, constitutional states like Mysore and Travancore and 
states which are under purely autocratic administration. The one , 
feature common to them all is that they are not part, or governed 
by the law, of British India.

Geographical and historical features.

12. In the Indian States nature assumes its grandest and its 
simplest forms. The eternal snows of the Himalaya gather up and 
■enshrine the mystery of the East and its ancient lore. The enter
prise of old world western adventure now slumbers by the placid 
lagoons of Travancore and Cochin. The parched plains of 
Eajputana and Central India with their hilly fastnesses recall the 
romance and chivalry of days that still live and inspre great 
thoughts and deeds. The hills and plains of Hyderabad and 
•Mysore, famed for gems and gold, for rivers, forest, water-falls, 
still cry out great names of history. Over the dry trap plateaux of 
the Deccan swept the marauding hosts of the Mahrat.tas, eating 
liere and drinking there, right up to ancient Delhi. Prom the 
west, the ports of Kathiawar with their busy progressive people 
•stretch out hands to the jungles of Manipur in the East with 
their primitive folk and strange practices. The inarching life of 
Moghul and Mahratta times ha- yielded to the sustained quiet 
of British rule, hut the old spit t survives in many a story and 
jmany a hope.

Importance of states.

Id. The Indian States still form the most picturesque part of 
India : they also represent, where the Prince and his people are 
Hindus, the ancient form of government in India. In the Brah- 
manic polity, the Ivshatriya (Rajput) Raja is as necessary an 
element as the Brahm n priest, and all that is national in Hindu 
feeling is turned towards him. Not always does the tie of religion 
unite the ruler and bis subjects. In the great state on the north 
I Kashmir) the ruler is Hindu whilst most of h's subjects are 
Moslem, and in the great estate on the south (Hyderabad) the ruler 
is a Mussulman whilst most o f  It s  subjects are Hindus. Truly it 

•* may be said that the Indian States are the Indian India.

\ n ■ i i
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Importance and services ol Princes.

14. The Indian Princes have played an important part in 
imperial history. Their loyalty at the t ine of the mutiny ; their 
response to all patriotic calls upon them ; their noble services in the 
Great W ar; their splendid devotion to the Crown and the person of 
the King-Emperor and to the Royal Family are one oi the proud 
things of our annals, a glory of the Empire. To the r King- 
Emperor they look with the devotion of a pounger world. All! 
service to their King-Emperor ranks the same with them.

Progress of states.

15. For Jong they stood upon the ancient ways but they too have 
been swept by the breath of the modem spirit. Their efforts to* 
improve their administration on the lines generally followed in 
British India have already in many cases been attended with con
spicuous success. Of the 108 "Princes in class I, 30 have estab
lished legislative councils, most of wh,:ch are at present of a con
sultative nature only; 40 have constituted High Courts more or less 
on British Indian models; 34 have separated executive from judicial' 
functions*: 56 have a fixed privy purse; 46 have started a regular 
graded civil list of officials; and 54 have pension or provident fund' 
schemes. Some of these reforms are still no doubt inchoate, or on 
paper, and some states are still backward, but a sense of responsi
bility to their people is spreading among all the states and growing" 
year by year. A new spirit is abroad. Conditions have very 
largely changed in the last twenty years.

Political diversity of states.

16 Diverse as the states are geographically and historically,. 
they7 are even more diverse politically* Of the total number o f 
states forty only have treaties with the Paramount Pow er; a larger 
number have some form of engagement or sanad* ; the remainder 
have been recognised in different ways. The classification of the 
states has given rise to some discussion and there is naturally a 
strong desire on the part of the lower graded states to r se higher.
On the other hand informal suggestions have been made .to us that 
representation in the Chamber of Princes should be limited to 
those rulers who have treaty rights and large powers of internal 
sovereignty. It is not within our province to reclassify the Indian t

• Sir Henry Maine defined the term sanad as “ an ordinary instrument of 
contract, grant or cession used bv the Emperors of Hindustan. He points out 
that sanads may have the same effect as treaties or engagements in imposmg- 
obligations for “  they are not necessarily unilateral.”  Tn political parlance (ta 
quot" th° opinion of counsel— Append*x JTI) the term sanad (spelt in old documents 
and pronounced snnnudl is used generally as indicating a grant or recogmt on % 
from the Crown to the ruler of a state.

12
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\ States, and so far as we could gather, the consensus of opinion 
■amongst the Princes is that any attempt to do so would cause so 
much heart-burning and open up so many difficulties that it had 
better not be made. The great variety of the Indian States and 
the differences an\ong them render uniform treatment of them 
difficult in practice if not impossible.

Our proposals concerned mainly with classes I and II.
17. We may say at once that, in the main, our remarks and pro

posals have in view die first two classes only of Indian States, the 
rulers of which have, in greater or less degree, political power, 
legislative, executive and judicial, over their subjects. While we 
do not wish to make recommendations in regard to the third class, 
it is obvious that they are placed differently from the larger states 
and call for treatment in groups rather than individually. The 
petty states of Kathiawar and Gujerat, numbering *286 of the total 
of 327 in the third class, are organised in groups called tlianas 
under officers appointed by the local representatives of the Para
mount Power, who exercise various kinds and degrees of criminal, 
revenue, and civ 1 jurisdiction. As the cost of administration rises 
the states may find it necessary to distribute it over larger areas 
by appointing officials to work for several states. Already there 
is talk in some of the larger states in Kathiawar of appointing a 
High Court with powers over a group of such states.

Paramount Power.
18. The ‘Paramount Power’ means the Crown acting through 

the Secretary of State for India and the Governor-General in 
Council who are responsible to the Parliament of Great Britain. 
Until 1835 the East India Company acted as trustees of and agents 
for the Crown ; but the Crown was, through the Company, the 
Paramount Power. The Act of 1858, which put an end to the 
administration of the Company, did not give the Crown any new 
powers which it had not previously possessed. It merely changed 
the machinery through which the Crown exercised its powers.

Fact and development of paramountcy.
ID. The fact of the paramountcy of the Crown has been acted 

on and acquiesced in over a long period of time. It is based 
upon treaties, engagements and sanads supplemented by usage and 
jsufferance and by decisions of the Government of India and the 
Secretary of State embodied in political practice. The general 

, course of its evolution has been well described by a great modern 
jurist. ‘ ‘The same people/* wrote Professor Westlake, “ has 
determined by its action the constitutions of the United Kingdom 
and of India, and as a consequence these are similar so far as that

ft
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neither is an engine-turned structure, but the archtecture of each 
.includes history, theory, and modern fact, and the books which 
describe them are similarly varied in their composition. On the 
side of substance the principal difference between them is that,, 
while in both the field covered by express definition leaves room 
for questions to arise, in the Indian constitution an acknowledged 
supreme will decides every question which arises, but in that of the 
United Kingdom a balance of power causes questions to be less 
easv of solution.’ '*

Changes in policy. «
20. The paramountcy of the Crown acting through its agents- 

dates from the beginning of the nineteenth century when the 
British became the de facto sole and unquestionable Paramount 
Power in India. The policy of the British Government towards- 
the states passed, as stated in the report of Mr. Montagu and; 
Lord Chelmsford, from the original plan of non-intervention in alii ■ 
matters beyond its own ring-fence to the policy of subordinate- 
■isolation’ initiated by Lord Hastings; that in its turn gave way 
beioie the existing conception of the relation between the states 
and -he Government of India, which may be described as one o f . 
union and co-operation on their part with the Paramount Power-.

Position of treaties and intervention. Hyderabad case cited.
21. The validity of the treaties and engagements made with the- 

1’rinees and the'maintenance of their rights, privileges and 
dign'ties have been both asserted and observed by the Paramount 
Power. But the Paramount Power has had of necessity to make 
decisions and exercise the functions of paramountcy beyond the- 
lerms of the treaties in accordance with changing political, social 
and economic conditions. The process commenced almost as soon 
as ihe. treaties were made. The case of Hyderabad may be cited 
by wav of illustration. Hyderabad is the most important state in 
India. In 1800 the British made a treaty with His Highness the 
Ni/.am, article 15 of which contains the following clause :—

“ The Honourable Company’s Government on their part- hereby 
declare that they have no manner of concern with any of His 
Highness’ children, relations, subjects, or servants with respect 
to whom His Highness is absolute.”

Y a  so soon as 1804 the Indian Government successfully pressed 
ll.e appointment of an individual as Clief Minister. In 1815 the 
same Government had to interfere because the Nizam s sons 
offered violent resistance to his orders. The administration of the 
state gradually sank into chaos. Cultivation fell off. famine prices- 
prevailed, jusfc'ce was not obtainable, the population began to-

* ,7T he Native States of India ” , Law Quarterly Review, Vol. X X V J , 318.

14
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migrate. The Indian Government was compelled again to inter- 
\ene and in 1820 British officers were appointed to supervise the* 
district administration with a view* to protecting the cultivating 
classes. Later on again the Court of Directors instructed the 
Indian Government to intimate to the Nizam through the 
residency that they could not remain ‘ ‘ indifferent spectators of 
the disorder and misrule*’ and that unless there w*ere improve
ment it would be the duty of the Indilan Government to urge on 
His Highness the necessity of changing his minister and taking- 
other measures neces^ry to secure good government. These are 
only some of the occasions of intervention. They are sufficient to* 
show' that from the earliest times there was intervention by the 
Paramount Power, in its own interests as responsible for the whole 
of India, in the interests of the states, and in the interests of the- 
people of the states.

Reaction to doctrine oi laissez-faire. Statement of Lord
Canning.

22. From this policy of intervention there was in time a re
action. For some years before India passed under the direct 
government of the Crown, the doctrine o f laissez fairr. prevailed.
The states w-ere left alone and in the event of revolt, misrule,, 
failure of heirs, etc., the Paramount Pow-er stepped in with1 
annexation. This policy was abandoned again after the Crown1 
assumed the direct government of India. That great historical 
event, with its numerous implications, was thus described by Lord 
Canning, the first Viceroy of India :—

“ The Crown of England” , he said, “ stands forth the un
questioned ruler and Paramount Power in all India, and is for the 
first time brought face to face with its feudatories. There is a 
reality in the suzerainty of the Sovereign of England which has 
never existed before and wffiich is not only felt but eagerly 
acknowledged by the Chiefs**.

Later in his despatch, dated the 30th April, 1860, Lord Canning 
laid clown the two great principles which the British Government 
has follow*ed ever since in dealing with the states : (1) that the 
integrity of the states should be preserved by perpetuating the rule 
of the Princes w*hose pow*er to adopt heirs was recognised by sanads 
granted in 1862; (2) that flagrant misgovernment must be prevented 
or arrested by  timely exercise of intervention.

Political practice and intervention.
* 23. With this acceptance of the necessity of intervention modern

political practice may be said to have begun. It received an ex
tension from the development of a strong Political Department. 
Intervention reached its zenith during the viceroyalty of Lord

I
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Ourzon. The administration of many states broke down tern- j 
porarily under the strain of the great famine of 1899, and drastic 
intervention became necessary in order to save life within the states 
•and prevent the people of the states from wandering over British 
India. In many states the Paramount Power was, on grounds of 
humanity, compelled to take over the direction of famine relief 
operations.

Pronouncements of Paramount Power on paramou’ntcy.
94. The Paramount Power has defined its authority and right 

to intervene with no uncertain voice on several occasions, in the 
Baroda case (1873-75), the Manipur case (1891-92), and so lately 
as March 1926 in the letter of His Excellency Lord Reading to 
His Exalted Highness the Nizam of Hyderabad which carried the 
authority of His Majesty’s Government. This letter is so im
portant that we quote it in extenso as Appendix II to this report.

Baroda case, 1873-75.
25. In the Baroda case a commission was appointed to investi

gate complaints brought against the Gaekwar s administration, and 
-to suggest reforms. In reply to his protest against the appoint
ment of the commission, as not being warranted by the relations 
subsisting between the British Government and the Baroda State, 
the Gaekwar was informed as follows by the Viceroy and Governor- 
General :—

“ This intervention, although amply justified by the language of 
treaties, rests also on other foundations. Your Highness has justly 
observed that ‘ the British Government is undoubtedly the Para
mount Power in India, and the existence and prosperity of the 
Native States depend upon its fostering favour and benign pro
tection ’ . This is especially true of the Baroda State, both because 
of its geographical position intermixed with British territory, and 
also because a subsidiary force of British troops is maintained for 
the defence of the state, the protection of the person of its ruler, 
and the enforcement of his legitimate authority.

“ My friend, I cannot consent to employ British troops to protect 
any one in a course of wrong-doing. Misrule on the part of a 
government which is upheld by the British power is misrule in the 
responsibility for which the British Government becomes in a 
measure involved. It becomes therefore not only the right but the 
positive duty of the British Government to see that the administra
tion of a state in such a condition is reformed, and that gross 
abuses are removed.

“ It has never been the wish of the British Government to inter
fere in the details of the Baroda administration, nor is it my desire 
to do so now. The immediate responsibility for the Government of
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the state rests, and must continue to rest, upon the Gaekwar for the 
time being. He has been acknowledged as the sovereign of Baroda, 
and he is responsible for exercising his sovereign powers with . 
proper regard to his duties and obligations alike to the British 
Government and to his subjects. If these obligations be not 
fulfilled, if gross misgovemment be permitted, if substantial jus.ice 
be not done to the subjects of the Baroda State, if life and property 
be not protected, or if the general welfare of the country and peop’e 
be persistently neglected, the British Government will assuredly 
intervene in the manner which in its judgment may be best 
calculated to remove these evils and to secure good government.
Such timely intervention, indeed, to prevent misgovemment 
culminating in the ruin of the state is no less an act of friendship 
to the Gaekwar himself than a duty to his subjects’ ’ .

Manipur case, 1891-92.
26. In 1891 violent disputes occurred in the Manipur State 

which led to the abdication of the Maharaja. Mr. Quinton, Chief 
Commissioner of Assam, was instructed to proceed to Manipur 
in order to bring about a settlement of the disputes. On arrival, 
he and four British officers who were with him were treacherously 
made prisoners and forthwith beheaded under the orders of the 
Senapati or General (the brother of the Maharaja), and of the 
Prime Minister of the State. An expedition was at once sent into 
Manipur to avenge this outrage. Those responsible were arrested, 
tried and executed. In the course of the trial the counsel for the 
accused urged that the state of Manipur was independent and that 
its rulers were not liable to be tried for waging war against the 
Queen-Empress, and it was contended that they were justified in 
repelling an attack made upon the Senapati’ s house “ without even 
a declaration of war by the British Government” . In a Resolu
tion of the 21st August, 1891, reviewing the case, which was issued 
by the Governor-General in Council, the position of the British 
Government in relation to the Indian States was explained as 
follows :—

“ The Governor-General in Council cannot admit this argument,
(i e. the argument used by counsel for the defence) The degree 
of subordination in which the Manipur State stood towards the 
Indian Empire has been more than once explained in connection 
with these cases ; and it must be taken to be proved conclusively that 
Manipur was a subordinate and protected state which owed su emis
sion to the Paramount Power, and that its forcible resistance to a 

, lawful order, whether it be called waging war treason reben on or 
by anv othe^ name, is an offence the commission of which justifies 
the exaction of adequate penalties from
such resistance, as well as from the state as aw ole. P __P,
of international law have no bearing upon the relations e 
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Government of India as representing the Queen-Empress on the y 
one hand, and the Native States under the suzerainty of Her 
Majesty on the other. The paramount supremacy of the former 
presupposes and implies the subordination of the latter. In the 
exercise of their high prerogative, the Government of India have, 
in Manipur as in other protected states, the unquestioned right 
to remove by administrative order any person whose presence in 
the state may seem objectionable. They also had the right to 
summon a darbar through their political representative for the 
purpose of declaring their decision upon matters connected with the 
expulsion of the ex-Maharaja, and if their oyder for the deportation 
of the Senapati were not obeyed, it was this officer’s duty to take 
proper steps for his forcible apprehension. In the opinion of the 
Governor-General in Council any armed and violent resistance to 
such arrest was an act of rebellion, and can no more be justified 
by a plea of self-defence than could resistance to a police officer 
armed with a magistrate’s warrant in British India. The Governor- 
General in Council holds, therefore, that the accused persons were 
liable to be tried for waging war against the Queen.”

Hyderabad case, 1926.
27. From the letter of His Excellency Lord Reading to His 

Exalted Highness the Nizam (Appendix 11} the following general 
propositions may be extracted :—

* * * * * * *

‘ ‘ The Sovereignty of the British Crown is supreme in India, and 
therefore no Euler of an Indian State can justifiably claim to 
negotiate with the British Government on an equal footing. Its 
supremacy is not based only upon treaties and engagements, but 
exists independently of them and, quite apart from its prerogative 
in matters relating to foreign powers and policies, it is the right 
and duty of the British Government, while scrupulously respecting 
all treaties and engagements with the Indian States, to preserve 
peace and good order throughout India.

* * * * * * *

“ The right of the British Government to intervene in the 
internal affairs of Indian States is another instance of the conse
quences necessarily involved in the supremacy of the British 
Crown. The British Government have indeed shown again and 
again that they have no desire to exercise this right without grave 
reason. But the internal, no less than the external, security which 
the Buling Princes enjoy is due ultimately to the protecting power 
of the British Government, and where Imperial interests are 
concerned, or the general welfare of the people of a State is 
seriously and grievously affected by the action of its Government, 
it is with the Paramount Power ̂ that the ultimate responsibility 
of taking remedial action, if nece*ssary, must lie. The varving
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/  *degiees of internal sovereignty which the Rulers enjoy are all 

subject to the due exercise by the Paramount Power of this 
responsibility.

* * * * * * *

“ It is the right and privilege of the Paramount Power to decide 
all disputes that may arise between States, or between one of 
the States and itself, and even though a Court of Arbitration may 
be appointed in certain cases, its function is merely to offer in
dependent advice to the Government of India, with whom the 
decision rests/’ *

Lord Minto’s definition of paramountcy.
28. The Paramount Power has, in practice, defined the opera

tion of its paramountcy at different times, particularly when reforms 
of the administration of British India have been in the air, during 
the viceroyalties, that is, of Lord Minto and Lord Chelmsford. 
Lord Minto, who had previously consulted the leading Princes as 
to the spread of sedition in several of the states, made an important 
pronouncement of Policy at Udaipur on the 3rd November, 1909.

Udaipur speech.
.c*

29. He dwelt upon the identity of interests between the Imperial 
Government and the Princes, upon the mutual recognition of which 
the future history of India would be largely moulded. “ Our 
policy,”  he said, “ is, with rare exceptions, one of non-interference 
in the internal affairs of Native States. But in guaranteeing their 
internal independence and in undertaking their protection against 
external aggression, it naturally follows that the Imperial Govern
ment has assumed a certain degree of responsibility for the general 
soundness of their administration and would not consent to incur 
the reproach of being an indirect instrument of misrule. There are 
also certain matters in which it is necessary for the Government of 
India to safeguard the interests of the community as a whole, as 
well as those'of the Paramount Power, such as railways, telegraphs, 
and other services of an imperial character. But the relationship 
of the. Supreme Government to the states is one of suzerainty.”  
And Lord Minto went on to point out the diversity of conditions 
between the states which rendered dangerous all attempts at uni
formity and subservilence to precedent and necessitated the decision 
o f questions with due regard to existing treaties, the merits of each 
case, local conditions, antecedent circumstances, and the particular 
stage of development, feudal or constitutional, of individual princi
palities. It was part of policy to avoid the issue of general rules as 
far as possible, and the forcing of British methods of administration 
on the states, especially during minorities; and political officers had 
a dual capacity as the mouth-pieces of Government and also as the 
interpreters of the sentiments and aspirations of the states.

b 2
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Lord Hardinge and Princes. ' *
30. Some years later at Jodhpur Lord Hardinge referred to the 

Princes as “  helpers and colleagues in the great task of imperial 
rule.”  Lord Hardinge also initiated conferences with the Ruling 
Princes on matters of imperial interest and on matters affecting, 
the states as a whole.

Montagu-Chelmsford report.
31. During the viceroyalty of Lord Chelmsford the spirit of 

reform in British India was again active and reflected on the- 
relationship between the Paramount Power Snd the states. In 
their report on Indian Constitutional Reforms Mr. Montagu and 
Lord Chelmsford thus described the position of the states :

‘ ‘ The states are guaranteed security from without; the Para
mount Power acts for them in relation to foreign powers and other 
states, and it intervenes when the internal peace of their territories 
is seriously threatened. On the other hand the states’ relations  ̂
to foreign powers are those of the Paramount Pow er; they share 
the obligation for common defence; and they are under a general 
responsibility for the good government and welfare of their 
territories.”

Recommendations in Montagu-Chelmsford report.
32. The authors of the report recommended the establishment 

of a Chamber of Princes with^ a Standing Committee. They 
•recommended also that political practice should be codified and 
standardised; that Commissions of Enquiry and Courts of Arbitra
tion should be instituted; that a line of demarcation should be 
drawn between rulers enjoying full powers and those who do n ot; 
that all important states should be placed in direct political rela
tions with the Government of India ; and that machinery should 
be set up for joint deliberation on matters of common interest to 
British India and the Indian States.

Chamber of Princes. Its importance.
33. The Chamber of Princes was set up by the Crown by Royal 

Proclamation on the 8th February, 1921, and the Chamber was 
inaugurated by His Royal Highness the Duke of Connaught with 
a memorable speech. The Chamber and its Standing Committee 
may not as yet have fulfilled all the expectations formed of them ; 
their decisions do not bind the Princes as a body, or individually; 
and their proceedings are not held in public; some of the more 
important Princes have hitherto refused to attend meetings of the 
Chamber; His Exalted Highness the Nizam has always adopted 
an attitude of entire detachment from i t ; there have been criticisms 
of the rules of procedure, recently met by the action of Lord Irwin.
But nevertheless the constitution of the Chamber and its Standing 
Committee was a great and far-reaching event. It meant that the*o

C
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Paramount Power had once and for all abandoned the old policy 
of isolating the states and that it welcomed their co-operation.

Codification of political practice and attitude of Paramount Power.

34. In 1919, during Lord Chelmsford’s viceroyalty, the codifica
tion of political practice was taken up in consultation with the 
states. Twenty-three points were formulated as representing cases 
in which the states complained that the Government of India had 
unwarrantably interfered in their internal administration. A dis
cussion on these points, and some others subsequently added, was 
begun between representatives of the Government of India and 
the Standing Committee of the Chamber. In nine cases agreement 
was reached and Resolutions were issued by the Government of 
India laying down the procedure to be adopted for the future , in 
•others discussion is still proceeding. Though the progress made 
has for various reasons not been so rapid as it might have been, a 
great principle has been established. The states have been taken, 
into open conference. The policy of secrecy has been abandoned. 
Por the old process of decision without discussion has been sub
stituted the new process of decision after open conference and 
•consultation.

Sir Robert Holland’s statement in 1919.

35. At the first meeting of the committee appointed by the 
•Conference of Ruling Princes and Chiefs, and the representatives of 
the Government of India in September, 1919, Mr. (now Sir Robert) 
Holland, who was then officiating Political Secretary to the Govern
ment of India, summed up the position of the Government of India. 
He said that there had been in the past a constant development or 
•constitutional doctrine under the strain of new conditions as the 
British Power had welded the country into a composite whole, lnat 
•doctrine, as for instance in the case of extra-territorial jurisdiction, 
railway and telegraph construction, administration of cantonments 
-and various other matters had been superimposed upon the original 
relations of many states with the Crown, but had evolved m 
harmony with the needs of the Indian body politic and had not 
been inspired by any desire to limit the sovereign powers of the 
Indian rulers. The rulers’ consent to such new doctrine had not 
always been sought in the past, partly because it was often evolved 
piecemeal from precedents affecting individual states and parti 
because it would have been impracticable to secure combined assent 
within a reasonable period. It was admitted, however that while 
the justice and necessity of the new measures was clearly seen, 
their effect upon the treaty position was not appreciated at the 
-time with the result that a body of usage influencing the relations 
with’tile states had come into force through a process which thoug 
’benevolent in intention, was nevertheless to some extent arbitrary.

I
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Harmony between Paramount Power and States.
36. In illustration of the proposition that the states have been 

adversely affected by the arbitrary action of the Paramount Power 
a considerable number of cases extending over more than a century 
have been laid before us by Sir Leslie Scott on behalf of the 
states which he represents, and in the replies of other states to 
our questionnaire. W e are not asked, nor have we authority, to 
pass judgment in such cases, still less to grant a remedy. W e have 
not heard, we have not thought it necessary to hear, the Paramount 
Power in regard to such cases. W e are in no sense a judicial 
tribunal, nor can we exercise judicial functions.* That the Para
mount Power has acted on the whole with consideration and 
forbearance towards the states, that many states owe their con
tinued existence to its solicitude is undoubted and admitted. Few 
Governments at any time in history could look back on more than 
a century of action without some historical regret that certain 
things had been done and that certain things had not been done. 
Many of the grievances put forward by the states relate to times 
in which the administration of the states was very backward in 
comparison with what it is to-day. Some of the grievances have- 
already been met by concessions on the part of the Paramount 
Power. One of the greatest of these, that the rights of the Princes- 
have been given away during minority administrations, has been 
met by a Resolution of the Government of India in 1917. Without 
pressure on the states over railways India would not have the com
munications that it has to-day; without pressure the states would 
not have shown the progress that they do to-day. Taking a broad 
view of the relationship between the Paramount Power and the 
states, we hold that, thanks to good feeling and compromise on 
both sides, it has in the main been one of remarkable harmony 
for the common weal.

Intervention by Paramount Power.
37. In the last ten years the Paramount Power has interfered 

actively in the administration of individual states in only eighteen 
cases. In nine of these interference was due to maladministration ; 
in four to gross extravagance, or grave financial embarrassment 
The remaining five cases were due to miscellaneous causes. In only 
three cases has the ruler been deprived of his powers. No bad record 
this considering the number of states and the length of time con
cerned! W e,have heard comments from some of the Princes 
themselves that in certain of these cases intervention should have 
taken place sooner than was actually the case. This is a difficult- 
matter for which rules of procedure cannot well provide. The 
decision when to intervene must be left, and experience has shown 
that it can be safely left, to the discretion of the Viceroy of the day.

* This was explained, from the beginning, vide paragraph 3 of the questionnaire 
(Appendix I).
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'  I I .—RELATIONSHIP BETW EEN THE PARAMOUNT
POW ER AND THE STATES. MORE DETAILED 
EXAMINATION.

Legal opinion of eminent counsel.
38. W e will now consider the relationship between the Para

mount Power, and the states in greater detail. In this we have 
the advantage of the opinion of eminent counsel on the legal and 
constitutional aspects &f the questions raised by the terms of refer
ence to us (Appendix III), an opinion placed before us by Sir 
Leslie Scott. With much of that opinion we find ourselves in 
agreement. W e agree that the relationship of the states to the 
Paramount Power is a relationship to the Crown, that the treaties 
made with them are treaties made with the Crown, and that those 
treaties are of continuing and binding force as between the states 
which made them and the Crown. W e agree that it is not correct 
to say that “ the treaties with the Native States must be read as a 
whole,”  a doctrine to Which there are obvious objections in theory 
and in fact. There are only forty states with treaties, but the 
term in this context covers engagements and sanads. The treaties 
were made with individual states, and although in certain matters 
of imperial concern some sort of uniform procedure is necessary, 
cases affecting individual states should be considered with reference 
to those states individually, their treaty rights, their history and 
local circumstances and traditions, and the general necessities o 
the case as bearing upon them.

Criticism of legal opinion.
39 On the other hand we cannot agree with certain statements 

and arguments that occur in this opinion. The relationship of j 
the Paramount Power with the states is not a merely contractual 
relationship, resting on treaties made more than a century ago. 
It is a living, growing relationship shaped by circumstances and 
policy resting, as Professor Westlake has said, on a mix ure 0 
history theory and modern fact. The novel theory of a pa -  
mountcy agreement, limited as in the legal opinion is unsupported 
by evidence, is thoroughly undermined by the long list °f'grievances 
pfaced before us which admit a paramountcy extending beyond the 
sphere of anv such agreement, and in any case can only rest upon
the d octrin e7  which the learned authors- of n S  in

M flip treaties must be read as a whole. It is n
accordance with historical fact that when the Indian States came

international lawyer would hold tu be 

o )nS “ u t s “ WN e S y " n  oMhem were subordinate or tributary
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to the Moghul empire, the Mahratta supremacy or the Sikh 
kingdom, and dependent on them. Some were rescued, others 
were created, by the British.

Validity of usage and sufferance.
40. We cannot agree that usage in itself is in any way sterile. 

Usage has shaped and developed the relationship between the 
Paramount Power and the states from the earliest times, almost 
in some cases, as already stated, from the date of the treaties them
selves. Usage is recited as a source of jurisdiction in the preamble 
to the Foreign Jurisdiction Act, 1890 (53 and 54 Viet. C. 37) and 
is recognised in decisions of the Judicial Committee of the Privy 
Council. Usage and sufferance have operated in two main direc
tions. Tn several cases, where no treaty, engagement or sanad 
exists, usage and sufferance have supplied its place in favour of the 
states. In all cases usage and sufferance have operated to determine 
questions on which the treaties, engagements and sanads are silent; 
they have been a constant factor in the interpretation of these 
treaties, engagements and sanads; and they have thus consolidated 
the position of the Crown as Paramount Power.

Pronouncement by Government of India. 1877.
41. These important effects of the operation of usage and suffer

ance were pointed out by the Government of India in 1877. “  The
paramount supremacy of the British Government,’ ’ it was then 
said, “ is a thing of gradual growth; it has been established partly 
by conquest; partly by treaty; partly by usage; and for a proper 
understanding of the relations of the British Government to the 
Native States, regard must be had to the incidents of this de facto 
supremacy, as well as to treaties and charters in which reciprocal 
rights and obligations have been recorded, and the circumstances 
under which those documents were originally framed. In the life 
of states, as well as of individuals, documentary claims may be set 
aside by overt acts; and a uniform and long continued course of 
practice acquiesced in by the party against whom it tells, whether 
that party be the British Government or the Native State, must 
be held to exhibit the relations which in fact subsist between them.,,

Statements opposed to historical fact.
42. It is not in accordance with historical fact that paramountcy 

gives the Crown definite rights and imposes upon it definite duties 
in respect of certain matters only, viz., those relating to foreign 
affairs and external and internal security, unless those terms are 
made to cover all those acts which the Crown through its agents 
has considered necessary for imperial purposes, for the good govern
ment of India as a whole, the good government of individual states,

|



1 the suppression of barbarous practices, the saving of human life, and 
for dealing with cases in which rulers have proved unfit for their 
position. It is not in accordance with historical fact to say that the 
term ‘ ‘ subordinate co-operation”  used in many of the treaties is 
concerned solely with military matters. The term has been used 
consistently for more than a century in regard to political relations.
In these and other respects the opinion of counsel appears to us to 
ignore a long chapter of historical experience.

Relationship between Paramount Power and States.

43. What then is the correct view of the relationship between 
the states and the Paramount Power? It is generally agreed that 
the states are sui generis, that there is no parallel to their position 
in history, that they are governed by a body of convention and 
usage not quite like anything in the world. They fall outside both 
international and ordinary municipal law, but they are governed 
"by rules which form a very special part of the constitutional law 
•of the Empire. Some sixty years ago Sir Henry Maine regarded 
their status as quasi-international. Professor Westlake regarded 
the rules which regulate their status as part of the constitutional 
law of the Empire.* A similar view was expressed by Sir Frederick 
Pollock, who held that in cases of doubtful interpretation the 
analogy of international law might be found useful and persuasive, t

Sir Henry Maine on sovereignty.

44. In a well known passage in his minute in the Kathiawar 
case (1864) Sir Henry Maine refers to the relationship of divided 
sovereignty between the Paramount Power and the states 
“  Sovereignty,”  he wrote, “  is a term which, in international law, 
indicates a well ascertained assemblage of separate powers or 
privileges. The rights which form part of the aggregate are 
specifically named by the- publicists who distinguish them as the 
right to make war and peace, the right to administer civil and 
•criminal justice, the right to legislate and so forth. A sovereign 
who possesses the whole of this aggregate of rights is called an 
independent sovereign ; but there is not, nor has there ever been, 
-anything in international law to prevent some of those rights being 
lodged with one possessor, and some with another. Sovereignty has 
-always been regarded as divisible. It may perhaps be worth' 
•observing that according to the more precise language of modern 
publicists, ‘ sovereignty ’ is divisible, but independence is not.

* “  The Native States of India,”  Law Quarterly Review, Volume X X V I.
f  La** Quarterly Review, X X V II , 88-9.
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Although the expression ‘ partial independence ’ may be popularly 
used, it is technically incorrect. Accordingly there may be found 
in India every shade and variety of sovereignty, but there is only 
one independent sovereign— the British Government.”

Activities of Paramount Power.
45. W e are concerned with the relationship between the Para

mount Power and the states as it exists to-day, the product of change 
and growth. It depends, as we have already said, upon treaties, 
engagements and sanads supplemented by usage and sufferance and 
by decisions of the Government of India and the Secretary of State 
embodied in political practice.* As a general proposition, and by 
way of illustration rather than of definition, the activities of the 
Paramount Power may be considered under three main heads : (1) 
external affairs; (2) defence and protection; (3) intervention.

External affairs.
46. The Indian States have no international life. They cannot 

make peace or war or negotiate or communicate with foreign states.
This right of the Paramount Power to represent the states in inter
national affairs, which has been recognised by the Legislature,! 
depends partly on treaties, but to a greater extent on usage. That 
this right of the Paramount Power to represent the states in inter
national affairs carries with it the duty of protecting the subjects- 
of those states while residing or travelling abroad, is also recognised 
by the Legislature. For international purposes 'state territory is j 
in the same position as British territory, and state subjects are in ( 
the same position as British subjects. The rights and duties thus 
assumed by the Paramount Power carry with them other conse
quential rights and duties. Foreign states will hold the Para
mount Power responsible if an international obligation is broken 
by an Indian State. Therefore the Princes co-operate with the r 
Paramount Power to give effect to the* international obligations 
entered into by the Paramount Power. For instance, they surrender 
foreigners in accordance with the extradition treaties entered into 
by the Paramount Pow er; they co-operate with the Paramount 
Power to fulfil its obligations of neutrality; they help to enforce the 
duties of the Paramount Power in relation to the suppression of

* That these decisions are authoritative has been laid down by the Judicial 
Committee of the Privy Council. In Hemchand Devchand v. Azam Sakarlal 
C hhotamlal the Privy Council said “ On the other hand, there are the repeated 
declarations of the Court of Directors and of the Secretary of State that Kathiawar 
is not within the Dominions of the Crown. Those Declarations were no mere 
expressions of opinion. They were rulings of those who were for the time being 
entitled to speak on behalf of the sovereign power, and rulings intended to govern 
the action of the authorities in I n d i a [1906] A  C at page 237. ©

t  39-40 Viet. c. 40. Preamble. ®
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* the slave trade. Since a foreign power will hold the Paramount 
Power responsible for injuries to its subjects committed in an Indian 
State, the Paramount Power is under obligation to see that those- 
subjects are fairly treated. Of these duties Professor Westlake very 
truly says that they are owed by the states to Great Britain “ as ■-/ 
the managing representative of the Empire as a whole/’ and that 
they consist in helping Great Britain to perform international 
dtities which are owed by her in that character. On the other hand 
the Paramount Power when making treaties, will, in view of 
special circumstances existing in the Indian States, insert reserva
tions in order to meet these special circumstances. In all such 
cases there is, in practice, no difference between the states and 
the Paramount Power, but the states ask that they may be con
sulted, where possible, in advance before they are committed to* 
action. This request is, in our opinion, eminently reasonable and 
should be accepted.

Interstatal relations.

47. Until quite recently the Paramount Power acted for the 
states not only in their relations with foreign countries, but also 
in all their relations with one another. During the present century 
circumstances have combined to lead to greater intercommunica
tion between the states. But they cannot cede, sell, exchange or 
part with their territories to other states without the approval 
of the Paramount Power, nor without that approval can they settle 
interstatal disputes. “  As we do not allow the states to go to 
war with one another, we claim the right as a consequence, and* 
undertake the duty, of preventing those quarrels and grievances 
which among really independent powers would lead to international 
conflict.”  This principle, stated by Sir Henry Maine in 1863, still! 
holds good.o

Defence and protection.

48. The Paramount Power is responsible for the defence of 
both British India and the Indian States and, as such, has the 
final voice in all matters connected with defence, including estab
lishments, war material, communications, etc. It must defend both 
these separate parts of India against foes, foreign and domestic. 
It owes this duty to all the Indian States alike. Some of the states, 
contribute in different ways to the cost of this defence by the 
payment of tribute, by the assignment of lands, by the maintenance- 
of' Indian States Forces. All the states rallied to the defence 
of the Empire during the Great War, and put all their, resources 
at the disposal of the Government. But, whether or not astate- 
makes a contribution to the cost of defence, the Paramount Power
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is under a duty to protect the states. It follows from this duty of 
protection, first, that the British Government is bound to do every
thing really necessary for the common defence and the defence of 
the states; secondly, that the states should co-operate by permitting 

•everything to be done that the British Government determines to 
be necessary for the efficient discharge of that duty; thirdly, that 
they should co-operate by abstaining from every course of action 
that may be declared dangerous to the common safety or the safety 
o f other- states. These obligations are generally accepted and the 
states work together with the British Government to their utmost 
ability. It follows that the Paramount Power should have means 

•of securing what is necessary for strategical purposes in regard to 
roads, railways, aviation, posts, telegraphs, telephones, and wireless 
•cantonments, forts, passage of troops and the supply of arms and 
ammunition.

Princes and people.
49. The duty of the Paramount Power to protect the states 

against rebellion or insurrection is derived from the clauses of 
treaties and sanads, from usage, and from the promise of the King 
Emperor to maintain unimpaired the privileges, rights and dignities

•of the Princes. This duty imposes on the Paramount Power corre
lative obligations in cases where its intervention is asked for or 
has become necessary. The guarantee to protect a Prince against 
insurrection carries with it an obligation to enquire into the causes 
•of the insurrection and to demand that the Prince shall remedy 
legitimate grievances, and an obligation to prescribe the measures 
necessary to this result.

Popular demands in states.

50. The promise of the King Emperor to maintain unimpaired 
the privileges, rights and dignities of the Princes carries with it a

•duty to protect the Prince against attempts to eliminate him, and 
to  substitute another form of government. If these attempts were 
due to misgovemment on the part of the Prince, protection would 
only be given on the conditions set out in the preceding paragraph. 
If they were due, not to misgovemment, but to a widespread 
popular demand for change, the Paramount Power would be 
bound to maintain the rights, privileges and dignity of the Prince; 
but it would also be bound to suggest such measures as would 
satisfy this demand without eliminating the Prince. No such 
case has yet arisen, or is likely to arise if the Prince’s rule is just 
and efficient, and in particular if the advice given by His Excellency 
Lord Irwin to the Princes, and accepted in principle by their 
•Chamber, is adopted in regard to a fixed privy purse, security of 
tenure in the public services and an independent judiciary.

o
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1 Intervention.

51. The history of intervention has already been described.. 
Intervention may take place for the benefit of the Prince, of the- 
State, of India as a whole.

For benefit of Prince.
52. Lord Canning’s adoption sanads of 1862 recited the* 

desire of the Crown that “ the Governments of the several 
Princes and Chiefs in India who now govern their terri
tories should be perpetuated, and that the representation 
and dignity of their houses should be continued.”  In order 
to secure the fulfilment of this desire the Paramount Power 
has assumed various obligations in respect to matters connected 
with successions to the houses of the Ruling Princes and Chiefs,.

•In the first place, it was laid down in 1891 that “ it is the right 
and the duty of the Britsh Government to settle successions in 
subordinate Native States. Every succession must be recognised; 
by the British Government, and no succession is valid until recog
nition has been given.”  In 1917, however, this view of the posi
tion was modified and in a “ Memorandum on the ceremonies con
nected with successions”  issued by the Government of India, it 
was laid down that where there is a natural heir in the direct line 
he succeeds as a matter of course and it was arranged that in such 
cases the recognition of his succession by the King-Emperor should 
be conveyed by an exchange of formal communications between the 
Princ° and the Viceroy. In the case of a disputed succession, the 
Paramount Power must decide between the claimants having re
gard io their relationship, to their personal fitness and to local 
usage. In the second place, Lord Canning’s sanads guaranteed to 
Princes and Chiefs the right, on failure of natural heirs, to adopt a 
successor, in accordance with Hindu or Muhammadan Law. But 
such adoption in all cases requires the consent of the Paramount 
Power. In the third place, the Paramount Power has, in the case 
of a minority of a Ruling Prince, very large obligations to provide 
for the administration of the state, and for the education of the 

> minor. These obligations, obvious and admitted, of the Para
mount Power to provide for minorities afford, perhaps, as strong 
an illustration as any other of the way in which usage springs up 
naturally to supply what is wanting in the terms of treaties that 
have grown old. Usage, in fact, lights up the dark places of 
.the treaties.

For benefit of state. %

53. The conduct of the Prince may force the Paramount Power 
to intervene both for the benefit of the state and the benefit o f 
the successors to the Prince. It is bound to intervene in the case

t
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-of gross misrule • and its intervention may take the form of the 
'deposition of the Prince, the curtailment of his authority or the 
appointment of an officer to exercise political superintendence or 
supervision. In all these cases a commission must, under a recent 
Resolution of the Government of India, be offered, to enquire and 
report before any action is taken. The Paramount Power wrill also 
intervene if the ruler, though not guilty of misrule, has been guilty 
of disloyalty or has committed or  been a party to a serious crime. 
Similarly it will intervene to suppress barbarous practices, such as 
tati or infanticide, or to suppress torture ^and barbarous punish- 
inent.

For settlement and pacification.

54. The small size of the state may make it difficult for it to 
perform properly the functions of government. In these cases 
the Paramount Power must intervene to carry out those functions* 
which the state cannot carry out. The general principle was 
stated by Sir Henry Maine in 1864, in reference to Kathiawar. 
He said : ‘ ‘Even if I  were compelled to admit that the Kathiawar 

•States are entitled to a larger measure of sovereignty, I  should still 
be prepared to maintain that the Government of India would be 
justified in interfering to the extent contemplated by the Governor- 
General. There does not seem to me to be the smallest doubt that 
if a group of little independent states in the middle of Europe were 
hastening to utter anarchy, as these Kathiawar States are hasten
ing, the Greater Powers would never hesitate to interfere for their 
settlement and pacification in spite of their theoretical inde
pendence.”

For benefit of India.

55. Most of the rights exercised by the Paramount Power 
for the benefit of India as a whole refer to those financial 
and economic matters which fall under the second part of 
our terms of reference. They will be dealt with later in
our report. At this point it is only necessary to note a fact to 
which due weight has not always been given. It is in respect of 
these financial and economic matters that the dividing line between 
state sovereignty and the authority of the Paramount Power runs; 
and, apart from interferences justifiable on internationeal grounds 
or necessary for national defence, it is only on the ground that 
.its interference with state sovereignty is for the economic good 
o f India as a whole that the Paramount Power is justified in 
interposing its authority. It is not justified in interposing its j 
authority to secure economic results which are beneficial only or 

"mainly to British India, in a case in which the economic interests 
-of British India and the states conflict.
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British jurisdiction in certain cases.

50. Some of the treaties contain clauses providing that British 
jurisdiction shall not be introduced into the states; and it is the 
fact that the states are outside the jurisdiction of the British 
■courts, and that Britsh law does not apply to their inhabitants, 
which is the most distinct and general difference between the' 
states and British India. Nevertheless the Paramount Power has 
found it necessary, in the interests of India as a whole, to intro
duce the jurisdiction of its officers in particular cases, such as the 
case of its troops stationed in cantonments and other special areas 
dn the Indian States, European British subjects, and servants of 
the Crown in certain circumstances.

Impossible to define paramountcy.
■ 57. These are some of the incidents and illustrations of para- 

^nountcy. We have endeavoured, as others before us have en
deavoured, to find some formula which will cover the exercise 
of paramountcy, and we have failed, as others before us have 
failed, to do so. The reason for such failure is not far to seek. 
■Conditions alter rapidly in a changing world. Imperial necessity 
and new conditions may at any time raise unexpected situations.

I Faramountcy must remain paramount; it must fulfil its obligations 
•defining or adapting itself according to the shifting necessities of 
the time and the progressive development of the states. Nor need 
the states take alarm at this conclusion. Through paramountcy 
•and paramountcy alone have grown up and flourished those strong 
benign relations between the Grown and the Princes on which at 
:all times the states rely. On paramountcy and paramountcy 
alone can the states rely for their preservation through the genera
tions that are to come. Through paramountcy is pushed aside 
the danger of destruction or annexation.

Princes should not be handed over without their agreement to new 
government in India responsible to Indian legislature.

58. Realising this, the states demand that without their own 
agreement the rights and obligations of the Paramount Power 
should not be assigned to persons who are not under its control, 
for instance, an Indian government in British India responsible to 
an Indian .legislature. I f any government in the nature of a 
dominion government should be constituted in British India, such 
a government would clearly be a new government resting on a new 
and written constitution. The contingency has not arisen j we are 
mot directly concerned with i t ; the relations of the states to such
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a government would raise questions of law and policy which we 
cannot now and here foreshadow in detail. We feel bound, however, 
to draw attention to the really grave apprehension of the Princes 
on this score, and to record our strong opinion that, in view of the 
historical nature of the relationship between the Paramount Power 
and the Princes, the latter should not be transferred without their 
own agreement to a relationship with a new government in British 
India responsible to an Indian legislature.
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III. -FIN ANCIAL AND ECONOMIC RELATIONS BETWEEN 
BRITISH INDIA AND THE STATES. MACHINERY.

Importance of question.
£>9. The second part of our enquiry is the more immediately 

practical, opening up as it does the financial and economic relations 
between Br tish India %nd the states. In our tours round the 
states we were impressed with the importance of this problem.
On a'i sides we found demands for better and more expensive 
administration. These demands originate with the desire of the 
Princes themselves, the claims of the r subjects and the impact of 
rising standards from adjacent territories of British India.

Disabilities of states.
60. The disabilities under which the Princes feel that they lie 

fall under two main heads : (1) disabilities in regard to their 
relations with British Imba, and (2) disabilities in regard to their 
relations with the Political Department.. We will deal with them 
in this order.

States and British India.
61. The Princes do not wish to interfere in matters affecting 

British India : they recognise “ the obligation of mutual absten
tion.”  Tbe’r main contention is that where their interests 
and those of British India collide or conflict they should have an 
effective voice in the discussion and decision of the questions that 
mav arise. They recognise the interdependence of British India 
and i be states, they realise the necessity for compromise, but they 
claim that their own rights should receive due recognition. They 
contend that in the past their rights of internal sovereignty have 
teen infringed unnecessarily, and that their case is not sufficiently

f presented or considered under the existing system.

Present constitution of Government of India.
62. Under that system the agent for the Crown is the Governor- 

General in Council. On that council there are six members in 
addition to the Commander-1 n-Chief who deals with military 
matters, a Home Member, a P. nance Member, a Daw Member, 
a Member for Railways and Commerce, a Member for Industries

i and Labour, and a Member for Education, Health and Lands.
c
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1 There is no political member. The Viceroy holds the portfolio  ̂
j of the Political Department. When a political case goes before 
council, the Political Secretary attends the meeting to state and 
explain i t ; but he cannot discuss it with the members on equal 
terms and he cannot vote upon it. Where the interests of the 
states are opposed to the interests of British India there, must of 
necessity—such is the contention of the Princes --be a solid body 
of opinion predisposed in favour of British India.

.c

Political member or members of Council not recommended.
63. We think that there is foundation for the complaints of the

Princes. Indeed it has long been recognised that in this respect 
the states are at a disadvantage. At different times in the last 
(thirty years and more a proposal , has been considered that there 
should be a political member of the Governor-General5s Council. 
There are two main objections to this proposal : (a) that the Princes 
attach great importance to direct relations w with the Viceroy as 
representing the Crown ; (b) that the appointment of a political 
member would still leave the states in a large minority in the 
voting power of the councilt Objection (a) is, in our opinion,
insurmountable. Once a political member of the Governor- 
General’s Council is appointed, direct personal relations with the 
Viceroy will inevitably decline. Objection (b) is to some extent 
met by a proposal to have two or more political members of the 
Governor-General's Council. This remedy would increase the 
difficulty under (a) and there would not be enough work for more 
than one political member, let alone any question of the effect 
on British India of such a rad:cal alteration of the existing con
stitution. After careful consideration we are unable, as others 
before us have been unable, to recommend the creation of a 
political membership of Council. The disadvantages of any such 
proposal in our opinion outweigh the advantages. We are greatly 
impressed by the importance which the states attach to direct 
relnt ons with the Viceroy and bv the immense value of the 
Viceroy’s personal’ influence with the Princes.

Unauthorised scheme of reform.

64. A scheme was published in India in April, 1928, purporting 
to represent the views of certain Princes. The publication at that 
time was unauthorised, but a scheme on similar lines was revived 
and put before us in the form adopted by the Council, of the 
European Association in the*r memorandum to the Indian 
Statutory Commission. The original scheme interposed between 
the Political Department and the Vicerov a council of six members,
♦bree Princes or state ministers, two English members with rm.

t
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V Jrrevious experience of India, and the Political Secretary. This 
slates council would become the executive body, directing’ the 
Political Department. In matters of common concern to British 
India and the states this states council would meet the ex sting 
Governor-General's Council and endeavour to arrive at a joint' 
decision. In the event ot a dill ere nee" of opinion the Viceroy and 
•Governor-General would decide. In order to reconcile the Princes 
io  the loss of sovereignty within their individual states numerous 
safeguards were devised which would have stripped the new body 
■of any real power o f ‘'effective action. In addition it was part of 
the scheme to establish a supreme court with powers to settle 
disputes between the new council and individual states or between 
individual states, and to pronounce on the validity of legislation 
in British India affecting the states.

Objections to scheme.
65. The objections to this scheme, apart from any question of 

its cost, are many. The following only need be mentioned :—
(1) It would put the Viceroy out of touch with the Princes, 

a matter to which, as already stated, the Princes 
attach the greatest importance

••(2) British Ind:a could hardly be expected to join the states 
on the basis of equai voting power in view of their 
relative size and population, not to mention any 
question of relative advancement.

<3) A Prince could hardly join an executive body of the kind 
proposed without ceasing for the time to be ruler in 
his own state ; and many Princes would object to be 
placed under other Princes or ministers of their own 
or other states.

(4) There would be quite insufficient work for such a body,
since the number of cases of any real importance 
arising in any year are very few.

(5) Such a council would inevitably lead to greater inter
ference in the internal affairs of individual states, 
especially of the smaller states.

(6) There would be a large surface of possible conflict
between the new states council and the existing 
Chamber of Princes and its Standing Committee. 
This is-recognised but not sufficiently provided for 
by the safeguards of the scheme.

Difficulties of federation.
66 No help can, in our opinion, be derived from any such 

scheme Indeed, it would seem quite clear that any schemes of 
* what may be called, perhaps loosely, a federal character are at

o 2
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present wholly premature. The stales have not yet reached any real 
measure of ogrcemerd among themselves. Hence, it is that no con
structive proposal has been placed before us. Hence it is that the 
Chamber of Princes must for the present reman consultative. 
Hence it is that no action has been taken on the recommendation 
of the Montagu-Chelmsford report that the proposed Council of 
Piinces and the Council ot Slate, or the representatives of each 
body, should meet in consultation on matters of common concern.
O il cism i here is in abundance but there is«no concrete suggestion, 
of reform. We have been told often that the system i& wrong but 
no alternative system has beer: suggested. We are convinced that 
the system is not greatly at fault, but some adjustments of it to* 

i modern conditions are requited.

Viceroy to be agent for Crown.
67. For the present it is a pract cal necessity to recognize the- 

existence of two inch as and to adapt machinery to this condition- 
To this end we advise that in future the Viceroy— not the Governor- 
General in Council as at present— should be the agent for the* 
Crown in all dealings with the Indian States.. This change will: 
reouire legislation but it will have three distinct advantages; first 
it will gratify the Princes to have more direct relations wlith the 
Crown through the Viceroy, secondly it will relieve them of the 
feeling that cases affecting them may be deeded by a body which* 
ha8 no special knowledge of them, may have interests in opposition 
t-o theirs* and may appear as a judge in its own cause; and thirdly* 
it will, in our opin on, lead to much happier relations between the 
states and British India, and so eventually make coalition easier..

Change in practice not great.
68. In pract ee the change proposed will not be so great as may 

at first sight appear, nor will it throw a burden of new work on- 
the Viceroy. The Viceroy holds the political portfolio at present 
and the great bulk of the work of the Political Department is- 
disposed of by h ;m with the help of the Political Secretary.
It is at the Viceroy’ s discretion whether a political case should go 
before council. On all ceremonial occasions the Viceroy alone 
represents the states. The Royal Proclamation ’inaugurating the 
Chamber of Princes, dated the 8th February, 1021, was addressed 
by His Imperial Majesty the King-Emperor to “ His Viceroy and 
Governor-General and to the Princes and Rulers of the Indian 
States” .

Committees in matters of common concern.
60. There will, of course. be matters of common concern to ♦

British India and the slates'in which the interests of the two may
<
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•clash. The natural procedure in such cases when the Political 
Department and another Department of the Government of India 
•cannot agree, will be for the V ceroy to appoint committees t o ' 
advise him On such committees both British India and the 
states may be represented. The appropriate departmental Stand
ing Committees of the Legislative Assembly may meet the Stand
ing Committee of the Chamber of Princes, or a technical committee 
o f the Chamber of Princes consisting wholly or partly of ministers 
-of stales, it being often difficult for the Princes themselves to leave 
their states. A convention of this k nd may well grow up, begin
ning, if desired, in effses where legislation is in prospect.

Formal committees in cases of disagreement.
70. In cases in which such committees fail to agree the Viceroy 

way appoint a more formal committee consisting of a representa
tive of the states and a representative of British India with an 
impartial chairman of not lower standing than a High Court judge 
•Such a committee would offer advice only, although ordinarily 
such advice would be taken- In the event of their adv ce not being 
taken the matter would be referred for decision by the Secretary 
of State. This procedure would be specially suitable in cases of 
clashing interests in financial or justiciable questions, such as over 
maritime customs, or the development of ports, claims to water, 
•€tc. Committees of .this kind were successfully appointed in 
disputes between the states and British India some twenty years 
-ago and were recommended by the Montagu-Chelmsford report.

Recommendation of Montagu-Chelmsford report.
71. Paragraph 308 of that report runs as follows :—

“ Our next proposal :s concerned with disputes which may 
arise between two or more states, or between a state 
and a local government or the Government of India, 
and with a situation caused when a state is dissatis
fied with the ruling of the Government of India or 
the advice of any of its local representatives. In such 
cases there exists at the present moment no satis
factory method of obtaining an exhaustive and 
judicial inquiry into the issues, such as might satisfy 
the states, particularly in cases where the Govern
ment of India itself is involved, that the issues have 
been considered in an independent and impartial 
manner. Whenever, therefore, in such cases the 
Viceroy felt that such an inquiry was desirable, we 
recommend that he should appoint a commission, on 
which both parties would he represented, to inquire 
into the matter in dispute and to report its conclu
sions to him. If the Viceroy were unable to accept
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the finding, the matter would he referred for decision* . 
by the Secretary of State. The'commission that we 
have in mind would be composed of a judicial officer 
of rank not lower than a High Court judge and one- 
nominee of each of the parties concerned.’

Failure to use accepted procedure.
7*Z. Th s procedure was accepted by the Government of India in 

.Foreign and Political Department Resolution No. 427-11., dated the- 
29<h October, 1920, but, unfortunately we think, has never been 
acted upon. We attach the greatest importance to the free adop
tion of this procedure in current cases. It will, in our opiir.on,.

/ satisfactorily dispose of all ordinary differences of opirvon as- 
they arise.

States and Political Department.
73. The disabilit es of the Princes in regard to their relations- 

with the Political Department present fewer difficulties. There 
must be a Paramount Power and there are many questions which 
the Paramount Power alone can decide. We think it vitally 
necessary that there should be in the future constant full and frank 
consultation between the Political Secretary and the Standing 
Committee of the Chamber of Princes or their technical advisersr 
and in order that this may not be left to chance we recommend that 
there should be a fixed number of meetings on fixed dates not less- 
than three in every year. Excellent results followed such consulta
tion in the measures taken to codify political practice. As already 
stated, of the twenty-three and more points in dispute nine were 
settled satisfactorily to all concerned, W e recommend the con-

• tinuance of this procedure. Its success was arrested mainly 
because after discussion with the Standing Committee, the resultant 
conclusions were circulated to local governments and political 
officers for opinion with inevitable delay and re-opening of 
questions. In our ophron there will be no difficulty in coming 
to satisfactory compromises provided that effect is given to such 
compromises without further delay. Political officers and represen
tatives of other departments and of local governments can, when 
necessary, be assoc* ated with the Political Secretary in the course 
of the discussions. But the resultant conclusions should go straight 
to the Viceroy for his decision without further circulation for 
opinion or discussion. The views of those Princes who remain 
detached from the Chamber may be obtained separately or 
subsequently.

Services of Political Department.
74. W e have formed the highest opinion of the work of the 

Political Department. It has produced a long series o# eminent ^
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■ men ^ hof  naru®s are regarded with affectionate esteem through
out the states. The Princes themselves as a body recognise that 
iliey _owe much of their present prosperity. and progress to the 
friendly advice and help of political officers and, it may be added 
to the education which they have received at the Chiefs’ Colleges’ 
llieir relations with political officers are a credit to both. The 
position of a political officer is by no means an easv position. It 
calls lor great qualities of character, tact, sympathy, patience and 
good manners. He has to identify himself with the interests of 
both the Paramount Power and the Princes and people of the* 
states and yet he must not interfere in internal administration.. 
There have been failures, and harsh and unsympathetic political 
officers, no doubt. It is not possible that any system can wholly 
provide against such a result. But the mischief done by one 
unsuitable officer is so great that no effort should be spared to get 
the best men poss ble.

Recruitment and training of political officers.

75. At present political officers are recruited into one depart
ment for foreign work (work on and beyond the frontiers) and for 
pol'tical work (work in the states) from the Indian Civil Service 
and the Indian Army. These sources of supply are now limited. 
Both the Indian Civil- Service and the Indian Army are short- 
handed. Thoughtful political officers are concerned as to, the 
future recruitment for the'r department. They think that the 
time has come to recruit separately from the universities in 
England for service in the states alone. We commend this 
suggestion for con$:deration We realise the difficulties of main
taining small services, but the importance of getting the best men 
possible is so great that no difficulties should be allowed to stand in 
the way. It is also very important to train them properly when 
appointed. Under existing rules they learn administrative work 
in a British district and thereafter pass examinations in LyalPs 
“ Pise and expansion of the British Dominion in Ind’a,”  Lyall’s 
“ Asiatic studies,”  Tod’ s “ Rajasthan,”  Malcolm’s “ Central 
India,”  Sleeman’s “ Rambles and Recollections,”  the Introduc
tion to A'tchison’ s Treaties, and the Political Department Manual. 
All this is valuable, but we advise also a short course under a 
selected political officer with lectures on Aitchison’s Treaties and 
on political ceremonial, and specal study of the language and 
customs of the people and all those graceful courtesies of manner 
and conduct to which Indians attach supreme importance It 
nrght also be possible to arrange at some earl v period in their 
career to attach the voung officer r to our embassies or ministries 
for a further short course of training.
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Position of Political Secretary.
/

7C. It has been represented to us that the pay and precedence 
of .the Political Secretary should be raised so as to give him a 
special position among the Secretaries to Government and thus 
assist him to approach other departments with added weight and 
authority.

• 1 i
New spirit needful.

77 Our proposals are designed to rentedy existing difficulties 
with the least possible disturbance. It must be remembered that 
the states are a very heterogeneous body at varying stages of 
development, conservative and tenacious of traditions in an 
unusual degree. It is important to build on existing foundations 
and to allow conventions to grow up. A spirit of joint action will, 
it is hoped, arise between British India and the states. It may be 
too much to hope that Ephraim will not envy Judah and that Judah 
will not vex Ephraim, but Ind a is a geographical unity and British 
India and the states are necessarily dependent on one another.

Door to closer union left open.

78. We have left the door open to closer union. There is 
nothing in our proposals to prevent the adoption of some form 
of federal union as the two Indias of the present draw nearer 
to one another an the future. There is nothing in our proposals 
to prevent a big state or a group of states from entering now or at 
any time into closer union with British India. Indeed, in the next 
section of our report we make suggestions winch, if adopted, may 
have this result. These things rriav come. But it has been borne 
in upon us with increasing power, as we have studied the problems 
presented to us, that there is need for great caution in dealing with 
any question of federation at the present time, so passionately are 
the Princes as a- whole attached to the maintenance in its entirety 
and unimpared of their individual sovereignty within their states.

c
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JV .— FINANCIAL AND ECONOMIC RELATIONS BE
TW EEN BRITISH INDIA AND THE STATES 
SPECIFIC PROPOSALS.

General treatment of question.

70. The cases put before us are many and various. India has 
long memories and it might almost be said that we have become a 
taigci tor the discharge of a century of hopes unrealized. Some 
ol these exhumations raise questions that are in no sense financial 
or economic. Some are peculiar to one ;or two states. Some 
involve discussions that are highly technical. Some have been 
under consideration for several years. A whole literature has in 
fact grown up. We do not th nk it necessary to enter into great 
detail. It will be preferable to deal in a general way with points 
of general interest. If our recommendations as to general solu
tions and machinery are accepted there will be no difficulty in 
settling individual cases of a more particular character. In making 
ear proposals we have kept in mind three points especially, a due 
regard for the internal sovereignty of the states, the need of re- 
cipiocit\ between them and British India, and the natural and 
legitimate effects of prescription.

Maritime customs.
80. The most important claim of the states is for a share in the 

maritime customs, the proceeds of which are enjoyed at present 
•exclusively by British India. The Pr nces maintain that* the mari
time customs paid on goods 'mported into their territory are in effect 
transit duties, that the British Government in the past has per
suaded them to abolish transit duties in their own states on the 
ground that they are ‘injurious to the trade of India as a whole, that 
the British Government by its maritime customs duties imposes 
an indirect tax on the subjects of the states,* and that it is an 
elementary principle that revenue derived from any taxation is the 
due of the government whose subjects consume the commodities 
taxed. Many states recognize that in view of their number1, 
scattered all over India, it is not possible to claim free transit in 
bond, to destination in the states; they recognize also that con
sumption per head in the states is less than consumption per head 
in British India* ; but they claim a share of the imperial revenue 
derived from mar time customs to be arranged with individual 
states on an equitable basis.

* We have been informed that about one-fifth of the whole customs revenue is 
derived from Europeans and Indians who have adopted a European style of liv
ing and that consumption per head in the states is probably two-thirds of the 

m consumption per head in British India
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Bights of the case.

63. We have no doubt that customs duties are not transit 
Jut’es, a view entirely accepted by Sir Leslie Scott, that every 
country has from its geographical position the right to impose 
customs duties at its frontier, that such customs duties have been 
imposed by British India and indeed by the maritime or frontier 
Indian States for a long period without objection or protest on the 
part of the mland states. Separate conventions or agreements 
Jiav.e been made by the British Government with maritime or 
frontier states such as Travancore, Cochin, Baroda, the leading 
Kathiawar states and Kashmir, thereby recognising the rights and 
advantages secured to those states by geographical position. H y
derabad has a separate treaty, the interpretation of which is under 
discussion. The Barcelona Convention (1921) has been referred to
rn support of the cla m of the states. Under that convention the- 
signatories agree, subject to certain conditions, to freedom of transit 
of goods across territory under the sovereignty or authority of any 
one of the contracting states. But article 15 of that convention* 
expressly excludes states in the posit./on of the Indian States.*
Most inland states in India still impose their own import and ex
port duties: Mysore being the big exception. In many states the 
import and export duties y eld a share of the state revenue second 
only to land revenue, especially in areas of deficient rainfall where 
the land revenue is a very variable item. In the aggregate these, 
state duties amount to four and a half crores of rupees or about 
,-£3,375,000 a year. On principle then we hold that British India is 
fully entitled to impose maritime customs for the purposes of India 
as a whole. It is a central head of revenue in which the Provinces 
of  India have no share.

Equity of the case.
62. W e consider; however, that the States have a strong claim 

to some relief. So long as the marib:me customs were on a low level 
(about 5 per cent, ad valorem) there was no substantial grievance. *
I f  the British Government imposed duties at the ports the states 
imposed duties on their frontiers. Each treated the other as the 
other treated it. But in the year 1921-22. the maritime customs 
wore greatly raised under many heads, and later on a policy of 
discriminating protection was adopted in British India with the 
result that the revenue from maritime customs has risen from some 
five to nearly fifty crores of rupees. .The states were not con
sulted in regard to this policy. The majority of them derive no

* Article 15 runs as follows : It  is understood that this statute must not be
interpreted as regulating in any way rights and obi: gat ions inter se of territories 
forming p\rt or placed under the p-ot' cfrion of the same sovereign state whether 
or not these territories are individually members of the League of Nation*.
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benefit from protection and their subjects have to pay the enhanced 
price on imported goods, in effect a double customs duty, their 
taxable capacity being reduced to the extent of the maritime duty. 
This in our opinion is a real and substantial grievance which calls 
for remedy. The degree and amount of the relief in individual 
states, however, requires careful examination. If the states are- 
admitted to a share of the customs revenue of British India, 
British India may legitimately claim that the states should bear 
their full share of i in per al burdens, on the well established prin
ciple that those who ghare receipts should also share expenditure.

Zollverein.
83. Undoubtedly the ideal solution would be a zollverein com

bined with the abolit on of internal customs in the states them
selves There would then be free transit of goods over India once* 
they had paid maritime customs. During Lord Reading’s 
viceroyalty a suggestion for such a zollverein was drawn up— 
but not put forward— on the following lines :—

(1) the adoption of a common tariff administered by the 
officers of the Government of India even in maritime- 
states |

(21 the aboltion of all inland customs;
(3) the division of the customs revenue among British India

and the different Indian States according to popula
tion | and

(4) the association of representatives of the Indian States
with the Indian Legislature in the determination of 
policy.

Difficulties of zollverein.
84. Such a zollvere’n would be of great advantage to India as- 

a 'whole and large sacrifices would be justified in order to secure it. 
Many states appear unwilling at present to enter into a zollverein.. 
They attach importance to their customs as a sign of sovereignty. 
They cannot afford to give up the revenue from their customs 
without guarantees against loss; and they realize that owing to* 
reasons of budget secrecy they can never be fully consulted in 
legard to changes in the tariff from year to year. It may be* 
possible to overcome these objections bv liberal financial treatment. 
As already stated some 4-J- crores of rupees are raised by the states 
in their own local import and export duties, and it seems probable 
that on any calculation their share of the maritime customs would 
be considerably larger than this. In any case it is not impossible 
that individual large states would come into a zollverein on terms 
ami no obstacle should, in our opinion, be placed in the way of 
euch a solution.

V . 48
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Financial settlement.
85. The questions involved are very intricate. The incidence 

o f  the state import and export duties varies from state to state. 
One state depends mainly on the former, its neighbour on the 
latter. We recommend that an expert body should be appointed 
to enquire into (1) the reasonable claims of the state or group of 
states to a share in the customs revenue, and (2) the adequacy of 
their contribution to imperial burdens. The question of a 
zollverein would come at once before such a body. The terms of 
.reference would be discussed with the Princes. who would, of 
course, be represented on the enquiring body. In the result a 
financial settlement would be made between the Imperial Govern
ment and the state or group of states on the lines of settlements 
made in the past between the Imperial and Provincial Govern
ments Such a procedure would no doubt take time. Much new 
ground wGl have to be broken.

Claims of states under other heads.
6C. In making this settlement the reasonable claims of the states 

under other heads could also be considered. ' It may be that on a 
financial settlement of this kind will in time grow up closer 
polit cal relations between the States and British India.

States to be consulted.

87. The states unquestionably have a claim to consultation in 
/ matters of general policy as to maritime customs. In practice 

they cannot share in year to year alterations of the tariff, in regard 
to which secrecy is necessary, and the decision of which must 
rest with the Imperial Government. It would seem sufficient at 
present to lay down the general principle of consultation when 
possible and to insist that the Tariff Board should consult the 
Political Department and the states whenever their interests are 
affected. The question of the representation of Indian States on 
the Tariff Board was definitely rejected by the Indian Fiscal Com
mission for the reasons given in paragraph 301* of their report.

* “  301. Suggestion* have been made that the states might receive special repre
sentation on the Tariff Board. This, however, is inconsistent with the organisa
tion which we propose for that institution. W e reject all suggestions that the 
Tariff Board should take on a representative character, that it should ba formed 
of representatives from provinces or representatives of particular interests or 
bodies. Anv such constitution wo consider would be entirely unsuitable. The 
qualifications which we contemplate for the members of the Tariff Board are per
sonal qualifications and nob the representation ot any special interests. It is 
evident therefore that it would be impossibl"* to propose that Indian States, any 
rvoi'-' Mean particular provinces, should receive representation on the Taifcff Board.
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Concession to members of the Chamber in their own right.

oS' In the ca' f  ,of 1’rjnces having a salute of 21 or 19 guns a 
concession is made by which all goods imported lor their personal
m f “ I  '6 USeof thelr lamiJles are exempt from customs duty 
ilh: s diilerentuition is not unnaturally felt to be invidious We
recommend that this exemption should be extended to all Princes 
who are members of the Chamber of Princes in their own right 
such a concession would grant some immediate relief in a form 
part cularly acceptable to the Princes.

Railways.
80. No financial or economic question of a general character 

arises in connection with railways. It has been suggested, but not 
argued, that as the railway budget makes an annual contribution 
to imperial general revenues from its surplus the states should 
have a share. It is admitted that for a long time the railways 
were run at a loss, the deficit being made good by the tax-payer of 
British India. Most of the railways were built from capital 
raise! m the open market with or without a guarantee by the 
Government of India of a minimum rate of interest. Some states 
financed the construction of local lines or blocks ol lines on terms- 
arranged between them and the Imperial Government. Some 
states are ordinary shareholders in the railways. In the old days 
the states usually gave the land and materials, stone,, ballast, 
wood, etcetera, without receiving compensation in cash, in consider- 
ation of the great benefits accruing to the states from being- 
opened up by railways. Under recent arrangements the states \ 
receive compensation. We cannot find that the states have any 
reasonable claim to a share of the annual profits now made by 
the railways. A general control of railway construction must in 
the interest of the development of India as a whole lie w:th the 
Paramount Power. Questions regarding the construction and 
maintenance of railways were settled in 1923 bv agreement between 
the states and the Government of India. The question of juris
diction however remains and this has been left over for our advice 
The Princes feel keenly that they have been unnecessarily deprived 
of jurisd:ction of all kinds on railways traversing their states.

I There are two classes of l:nes (a) railways of strategic importance 
and important non-strategic railways, (b) other railways. The 
former are in the main through-running railways, the latter in the 
main are branch lines.

Strategic railways and important non-strategic railways,
90. is clearly. necessary in the ’ntorests of India as n whole 

of the travelling pubi c and of trade that all measures required
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fur the proper working of the arterial railways should be con
centrated in the hands of one authority and that criminal juris
diction should be continuous and unbroken. Some of the through 
railways pass through a large number of states; the Bombay 
Baroda and Central India Railway main line, for instance, crosses 
no less than 38 frontiers between Delhi and Bombay.

Civil jurisdiction on railways.
91. A claim has been put forward that qjvil jurisdiction should 

be restored to the states on these strategic and important non- 
strategic lines. After full consideration we are unable to recom
mend this course of action. The interests of the public in British 
India and the states alike are involved. The trade of the country 
requires that there should be continuous jurisdiction for civil suits, 
e.g., for damages for loss of, or injury to*goods and the like. An 
impossible situation, injurious to both British India and the Indian 
States, would be created if traders did not know at once where and 
in what courts to sue. We shall refer later to financial questions.

Other railways.
92. As regards other railways we recommend that the states 

should be given back all jurisdiction, criminal and civil, on the 
following terms :

(1) that the state, or a company, or individual or association
of individuals authorised by the state, is either the 
owner of the railway, or at least has a substantial 
interest in it and works i t ;

(2) that the state possesses proper machinery for the
administration of justice;

(3) that adequate control over the working and maintenance
of the line is retained, either by the application of 
an enactment and rules similar to the Indian Rail
ways Act and the rules made thereunder, or 
otherwise;

(4) that the state will grant permission for such inspections
of the line by Government railway officials as may 
be considered necessary.

These terms were agreed to in discussion between the Standing 
-Committee of the Chamber of Princes and representatives of the 
Political and Railway Departments in 1924. They represent a 
reasonable compromise.

Financial questions.
93. Certain sums are received in railway areas in Indian States 

for income-tax, customs, excise, licences, sale of grass and the like 
These at present are credited to the railways and not to the spates.
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Mints and coinage,

t 94’1 T! r e are few subiects on which the states feel more
the l S  S f  f  f gard t0r illfcS and CUrreD̂ -  In the course Of the last half century much pressure has been brought to bear
andn to accent6 t r Cial y minorities> to close gtheir mintsand to accept the imperial currency. Certain states will retain
their own mints and their own currencies, and others who once
coined their own money claim the right to re-open their mints
W e are strongly of opinion that the multiplication of different
currencies in India-is hostile to the best interests of the states and
to the country a, a whole. We have heard of one state' where
the currency has been manipulated with such results that trade

senously affexited. Claims have also been made by the
states that they should share the profits of the currency.7 In
regard to this we have been informed that as far as metallic

*  is ,d°ubtful whether *re W  ap p £able profits and that on the paper currency the profits areP due
to the credit of British India. The advantages of the imperial
currency are so obvious that we do not conlder that th e m T  a
substantial claim to any relief, but some allowance might be made

a<f 0UIlt m any financial settlement that may be made with 
individual states or groups of states.

Loans and relations with capitalists and financial agents.
95. In order to protect the states financially it was considered 

necessary in the past to formulate procedure in regard to loans 
and relations with capitalists and financial agents. At the time 
this was very necessary owing to lack of knowledge and experience 
in the states. With the advance of the states the need for pro
tection is less than it was and the time has come to revise the 
rules This question has been the subject of discussion between 
the Political Department and the Standing Committee and we 
understand that an agreement is in sight. In the interest of 
India as a whole the Government of India must keep a certain 

9 measure of control of the loan market.
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Salt.
96. From early times, in succession to the Moghai empire, the 

British Government decided to create a salt monopoly tor purposes 
of revenue. In pursuance of that object they stopped the manufac- 
ture of salt in the provinces of British India and entered into- 
treaties and engagements with the states with a view to the 
suppression and prohibition of manufacture of salt within their 
territories in return for compensation. The states claim that the* 
treaties were obtained by pressure and that the compensation 
given at the time was inadequate then and has become still more 
inadequate now. We are not prepared to recommend any general 
revision of arrangements, which on the whole have worked well. 
Treaties and engagements have been made and there is no more 
reason why these treaties and engagement should be revised than 
the political treaties and engagements of more than a century ago. 
No means exist now of ascertaining whether the compensation was 
reasonable at the time. The States are in the same position finan
cially as the provinces of British India. The Government of British* 
India has incurred large expenditure in establishing its monopoly 
and is, in our opinion, entitled broadly to the profits. Any minor 
claims of modern origin put forward by individual states, and 
claims by the maritime states to export salt under proper safe
guards to countries outside India, e.gu, Zanzibar, should, in our 
opinion, be sympathetically examined and disposed of in the 
ordinary course.

IPosts.
97. The efficiency and security of the postal arrangements of 

India are matters of imperial concern, in which the public in British 
India and the states are equally interested. The services of the* 
imperial post office are enjoyed by the Indian States in common 
with the rest of the country. Fifteen states have their own postal | 
departments and are outside postal unity. Five of these states have 
conventions with the imperial post office and work in co-operation 
with. it. In the other ten states the greater part of the corres
pondence within the state is canned by the local post offices- 
while branches of the imperial post office exist at most important 
places and carry correspondence across the state frontiers. In 
most of the convention states, imperial post offices exist only 
on territory which is British for purposes of jurisdiction, such as- 
r ail way stations, the residency area, etc. The state postage 
stamps of the five convention states are valid for correspondence 
to any part of India, but not overseas, while the stamps of the 
other ten states are not vahd anvwhere outside their resr>pr*tive 
states. The existing arrangements work well and it would not 
be in the interests of the public in either British Tndk or* the
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states to alter them. We do not see our way to recommend an 
extension of the convention system as desired by certain states.
In the five convention states no questions arise that cannot be 
settled in the ordinary course as at present. In the ten states 
where the British and State postal systems exist side by side 
questions may arise as to the opening of new post offices. This 
is at present a matter of joint discussion and we recommend no 
change.

Telegraphs, wireless and telephones.
98. Arrangements for the construction and maintenance in the 

states of telegraph lines, the opening of telegraph offices, of wireless 
stations and of telephone exchanges were settled after discussion 
with the Standing Committee in a series of Government Resolu
tions a few years ago, and nothing remains for us to deal with 
under this head.

Financial claims in regard to posts and telegraphs.
99. The accounts of the posts and telegraphs are now kept on a 

unified commercial basis. The states claim a share in the profits. 
W e are informed that there are no divisible profits. The profits are 
devoted to the reduction of capital charges and the extensions and 
improvements of the existing system. So long as the states get 
their full share of the benefits to which any profits are devoted they 
have no legitimate cause of complaint. On this question they are 
entitled to full information and we are informed that there will be 
no objection to giving it. The matter is one that can best be settled 
by periodic conference and rendering of accounts (say every three 
years) between the representatives of the Princes and officers of the 
imperial department.

Profits o! savings banks.
100. As part of its activities the postal department has opened 

savings banks in some of its post offices in the states. Some states 
claim that this arrangement should cease or that the profits of the 
savings banks should be made over to them. This claim raises a - 
very difficult question. The attraction of the post office savings 
bank is undoubtedly the credit of the British Government. For 
administrative reasons the management of the savings banks must 
follow the management of the post offices, and the managing 
authority is entitled to the bulk of any profit on the transaction. 
In the interests of the people of the states it is most desirable to 
encourage deposits in savings banks. In cases where the pro is 
considerable some, share of it might be transferred to-the states as 
part of the financial settlement suggested above.

•  '  n
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Service stamps,

101. A claim is also advanced that state correspondence should 
be carried free within the state or that a liberal allowance of 
service stamps should be allotted to the states for this purpose. 
Allowances of service stamps are given in certain cases on no 
apparent principle. We recommend a settlement of this question 
once for all on definite principles.

Mail robbery rules, e
102. Objection has been taken to the mail robbery rules. Under 

these rules every state is made responsible for the secure passage 
of the imperial letter and parcel post through its territory; and 
when a robbery of the mails takes place the state is required to 
pay up the full value of whatever is taken or destroyed by the 
robbers, and also to pay compensation to the carriers of the mail 
or to their families in the event of the carriers being injured or 
killed in connection with the robbery. Various subsidiary instruc
tions in regard to procedure also find a place among the rules.
The rules date from the year 1866 ; they were revised in 1885. W e 
are doubtful whether these rules are any longer necessary. In 
any case they are in need of thorough revision on more modern 
lines. It should not be difficult to settle this question by con
ference in the ordinary way. The procedure in the case of 
states with efficient police aiBjinistration should, in our opinion, 
approximate tc ftat followed in regard to provinces in British 
India.

Opium.
103. W e are not in a position to make any recommendations in 

regard to the opium question. A committee has been examining 
certain aspects of this question and its report has not yet reached 
ns. This is essentially a case in which the states must bear their 
share of an imperial burden imposed on India as a whole in the 
interests of humanity and civilisation. It is not within practical 
politics to ask the Indian tax-payer to grant the states compen
sation in this matter when he has suffered so heavily himself.

Excise.

104. No general question is raised in connection with excise. 
Owing to the interlocking of the territory of British India and the 
states many questions of detail must arise in various parts of India 
and are settled locally. A strong complaint has been made to us 
in connection with the supply of charas by the Punjab to the 
Bajputana and Punjab States. The contention is that the Punjab

o (
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Oovernment levies a high excise duty on charas imported from 
Central Asia through Kashmir into the Punjab and refuses to grant 
-any rebates on the amounts despatched by it to the states. The 
states cannot get the charas which they require except through 
the Punjab Government. They allege that the Punjab Government 
grants rebates of duty to the Government of the United Provinces 
-on all charas transmitted there, and that the Bombay Government 
refunds to the states to which it supplies the drug 13/14ths of 
the duty, l/14th being kept for incidental expenses. Excise is a 
transferred subject under a provincial ministry. We understand 
that there is a proposal that' the Government of India should assume 
central responsibility for the supply of charas to the Indian States. 
"Whether this proposal be adopted or not we think that the states 
concerned have a real grievance* in the matter, which calls for 
remedy.

Miscellaneous claims.
105. Our attention has been drawn to certain alleged disabilities 

of the Princes in connection with restrictions on the acquisition 
by them of immovable property in British India, restrictions on 
the supply of arms and ammunition, restrictions bn the employ
ment of non-Indian officers, inequality of arrangements in con
nection with extradition, refusal to recognise Indian state officials 
:as public servants, derogation from the traditional dignity of rulers, 
the position of cantonments and enclaves within the boundaries 
of the states. None of these fall within our terms of reference. 
"We feel that there is a good deal to be said on both sides in many 
of these questions and that the questions themselves can easily 
■fee resolved into the terms of an agreement under the procedure 
which we have outlined in section III above. The question of 
ports in Kathiawar and the restoration of the Viramgam customs 
line is unquestionably financial and economic but it is still 
sub judice.

General conclusions.
106 It only remains to summarise our conclusions. There are 

two Indias under different political systems, British India and the 
• Indian States. The latter differ so greatly among themselves that

-uniform treatment of them is difficult, if not impossible. Treaties 
engagements and sanads, where they exist, are of contmmng vahd 
force but have necessarily been supplemented and i^mmed by 
■nnKtiml nractice to meet changing conditions in a moving world. 
W e  haveVaced and analysed the growth of paramovmtcy. Though 
it has Already lost and should continue to lose any arbitrary character 
in full and open discussion between the Princes and the Tolitica 
T)eoartment it must continue to be paramount and therefore it 
S g f e M f t  free to meet unforeseen circumstances as they arise.

•  d 2
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W e find that the relationship between the Princes and the Para
mount Power has on the whole been harmonious and satisfactory. 
No practical proposals for new machinery have been placed before- 
us but we have indicated changes in procedure, based on experi
ence, which should lead to the removal of grievances and the- 
settlement of outstanding questions. In particular we recommend 
that the Viceroy, not the Governor General in Council, should m 
future be the agent of the Crown in its relations with the Princes, 
and that important matters of dispute between the states them
selves, between the states and the Paramount Power, and between 
the states and British India should be referred' to independent com
mittees for advice. W e have suggested methods for recruiting and 
training officers of the Political Department, to which we attach 
great importance. W e have indicated ways’ of adjusting political 
and economic relations between British India and the states. W e 
hold that the treaties, engagements and sanads have been made 
with the Crown and that the relationship between the Paramount 
Power and the Princes should not be transferred, without the 
agreement of the latter, to .a new government in British India re
sponsible to an Indian legislature. But we have left the door open 
for constitutional developments in the future. W hile impressed 
with the need for great caution in. dealing with a body so hetero
geneous as the Indian Princes, so conservative, so sensitive, _ so 
tenacious of internal sovereignty, we confess that our imagination 
is powerfully affected by the stirrings of new life and new hopes m 
the states, by the progress already achieved and by the possibilities 
of the future. To that future we can merely open a vista. Our 
terms of reference do not invite ns to survey the distant hills and 
the valleys that lead to them. But we are confident that the 
Princes, who in war and peace have already rendered such signal 
service,’will play a worthy and illustrious part in the development 
of India and the Empire.

H arcourt B utler. 

Sidney P eel.

W . S. H olds w orth .
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(S ee P aragraph 3.)

Q u e s t io n n a ir e  is s u e d  b y  th e  I n d i a n  S t a t e s  C o m m itte e .

1 . The terms o f  reference are—
( 1 ) to  rep ort upon  the relationship between the Param ount 

P ow er and the States w ith  particu lar reference to  the rights and 
ob lig a tion s  a r is in g  fr o m : —

(а ) treaties, engagem ents and sanads, and
( б ) usage, sufferance and other causes.

( 2 )  to  enquire in to  the financial and econom ic relations between 
B ritish  In d ia  and the States and to  m ake any recom m endations 
that the C om m ittee m ay consider desirable or necessary fo r  their 
m ore sa tisfa ctory  adjustm ent.

2 . T he C om m ittee do not consider that the substance o f  part ( 1 ) 
o f  the term s o f  re feren ce ‘can be su itably dealt w ith by a questionnaire. 
M oreover, it  is understood  that the S tan d in g  Com m ittee o f  the Cham
ber o f  Princes and a large num ber o f  the P rinces and Chiefs present
in  D elh i fo r  the m eeting , o f  the Cham ber o f  P rin ces have obtained B
lega l assistance on  the general questions raised in regard to  it  and 
th a t the C om m ittee w ill have the benefit o f  such assistance. Should 
an y  State wish to  p lace its own views on record it is hoped that it 
w ill d o  s o *

3 . I t  should be stated that the Com m ittee are n ot em powered to 
deal w ith  past decisions o f  the P aram ou nt Power, or present differ
ences between them and the States, excep t in  so fa r  as they illustrate, 
o r  bear u pon , the relationsh ip  ex istin g  between the P aram ount Pow er 
and  the States. The C om m ittee do not, however, desire to lim it the 
ev iden ce w hich the States m ay wish to  brin g  forw ard  in argu ing 
th e ir  cases by  re fe rr in g  to  past decisions or present differences o f  
o p in io n  w ith in  the lim its  o f  the first part o f  the instructions, which 
re fe r  on ly  to  the ex is tin g  relationship , and in so fa r  as they m ay 
con sider it  necessary to  do so.

4 The questionnaire  therefore deals w ith  the second p aH  o f  the 
in stru ction s  on ly . A s the In d ia n  States have not yet placed before 
the C om m ittee the questions w hich they wish to  b r in g  forw ard, this 
qu estion n a ire  is based u p on  the records o f  the P o lit ica l D epartm ent 
in  so fa r  as they relate to  m atters that have recently com e under 
n otice  or d iscussion . O ther questions than those covered by the 
qu estion n a ire  m ay therefore  be raised by  the States. The Com m ittee 
are an x iou s  th at every o p p o rtu n ity  should be given to  the states 
t o  p lace  their view s be fore  them in so fa r  as they are covered by the 
term s o f  reference.

Q u e s t io n s .

5 . (a )  D o  the States cla im  a  share o f  the Im peria l custom s revenue customs, 
'a n d ,  i f  so, on w hat g rou n d s?

( 6 )  H as the recent ra is in g  o f  custom s duties adversely affected 
the States or  their sub jects? I f  so, please quote faJcts and figures.

(c )  W ou ld  the States be p repared  to  abolish their own im port and 
e x p o r t  duties on con d ition  o f  rece iv in g  a share, to  be agreed upon, o f  
Im p eria l custom s revenue?

( d )  On w hat groun ds d o  the P rinces who are M em bers o f  the 
•Chamber in  their ow n righ t, other than those a lready en joy  ng

•
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„ /
exem ption, claim  exem ption from  the paym ent o f  customs duties on 
articles im ported for the personal use o f  themselves or th e ir  
fam ilies |

Railway 6 . Have the States anything to  add to  the summary regarding
Jurisdiction. ju risd iction  over lands occupied by railw ays in their territories, as 

amended by the S tanding Com m ittee o f  the Chamber o f  Princes on 
the 20th o f  August, 1924? (See Annexure A .)

Mints and 7 _̂re there any considerations relative to this question which
Currency. Staites would like to bring before the Com m ittee?
Dealings 8. H ave the States anything to  add to the summary ■ approved by
Indian States the Chamber o f  Princes in November, 1924, in regard to this ques-
and Capitalists t i o n  ? <
and Financial
Agents.
Manufacture 9. This subject is dealt w ith by treaties and agreements between 
Saiibyth?0f the States and the Governm ent o f  India . H ave the States any re- 
Darbars. presentations to  make in regard to it  ?
Postsand 10. H ave the States any ob jection  to  the w orking o f  the existing
Telegraphs. Sy Si>em Qf  telegraph and postal services w ith in  their territories, and 

what claims do they make to the profits, i f  any, accru ing from  these 
services, and in the event o f  losses, w ould the States be prepared 

• to share the losses ?
Discussion of 1 1 . W hat procedure would the States desire for the jo in t  discus- 
i^nUnterest sion o f  questions in which the interests o f  the States and the inter - 
to British ests o f B ritish  In d ia  m ay not be identical. R ecently special Sub- 
India and the Qommittees o f  Dewans have been appointed  by the S tanding Com 

m ittee o f  the Chamber o f  Princes to  confer w ith officers o f  the G ov
ernm ent o f  In dia . H as this procedure been found to  be satisfactory ? 
I f  not, what procedure is suggested?

General 12. H ave the States any suggestions to  make w ith regard to  the.
financial general financial arrangem ents ex istin g  between them aJnd British,
relations. °  „In d ia  |
opium. 13. D o  the States desire to  brin g  forw ard  any questions in con

nection w ith opium  ?
Excise. 14. D o the States desire to b rin g  forw ard  any questions in con

nection w ith E xcise ?
General. 1 5 . D o the States desire to  bring forw ard  any other questions,.

v id e  paragraph  4 above ?
A nnexure A.

S u m m a r y  a s a m e n d e d  b y  th e  S t a n d i n g  C o m m it te e  o f  th e  C h a m b e r  o f  
P r in c e s  o n  th e  2 0 th  A u g u s t ,  1924-

1 . In  1891 the p rin cip le  was la id  down that, as soon as a D arbar 
railw ay became p art o f  a line o f  com m unication between State te rr i
tory, on the one hand, and British  or State territory , on the other,, 
a cession o f  ju r isd iction  should be required. Subsequent develop
ments have, however, considerably m odified the view  then taken. It  
was, fo r  instance, decided in 1893 that the orders should not be so 
interpreted ais to  require cession o f  ju r isd iction  over a line ly in g  
w holly w ithin State lim its, but connected at one end w ith # the 
British  R a ilw ay system. A gain , in  1898, a D arbar was perm itted 
to  retain ju risd iction  over a p ortion  o f  State R a ilw ay  in  8P1r̂  
the fact that a p ortion  o f  the line traversed another State, ln re e  
years later the orders were relaxed in  another case, m  which a 
D arbar was perm itted to  retain  ju risd iction , although the ra ilw ay  
penetrated in to  British territory . In  1902 a further step in the same 
direction  was taken, a D arbar being perm itted to  retain  jurisd iction .
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- S y ^ l N *  case o f  ra ilw ay  lines over which fu ll c iv il atad crim inal 
ju n sd m fx on  has been ceded, the p o licy  o f  the Governm ent o f T d i a
t t e  a d m in iL tra n lf ^  ,those, land.s on ly  such laws as are necessary for
M w  Ci VT  iatod T m*m al ju8tice ’ together with theK ailw ay P ost Office and Telegraph  Acts. There are cases in which

tv h„  s .be™  f ° und convenient to a p p ly  to  such lands the laws o f  an 
a d jo in in g  B ritish  d istrict e n  b lo c , bu t all such laws are not enforced 
in  those lands, and fiscal law s p articu larly  are not enforced, as it  is 
n ot the p o licy  o f  the G overnm ent o f  In d ia  t o  raise revenue from  
lands which are ceded fo r  ra ilw ay  purposes. A n  A ct such as the 
-feiXcise A ct  is, however, ap p lied  to  such lands when it  is required to 
con tro l the consum ption  o f, and traffic in, liquor on ra ilw ay sta
tions, or to  p rotect the excise revenue o f  B ritish  In dia . A  law  such 
as an In to x ica tin g  D ru gs Law  m ay also be enacted fo r  such lands 
when experience has shown that it  is necessary to prevent sm uggling 
th rou gh  the ra ilw ays, as m uch in  the interests o f  the States them
selves as o f  G overnm ent. Such a  measure, though fiscal, is not 
revenu e-producing, and the G overnm ent o f  In d ia  make no profit out 
o f  it.

3. The fo llo w in g  aire the cond itions on which t h e . Government o f  
In d ia  are p repa red  to  consent to  the perm anent retention o f  ju r is 
d ictio n  b y  States over the ra ilw ays in  their territories other than 
those w hich form  p arts  o f  an im p ortan t through  route operated by 
the G overnm ent o f  In d ia  or by  a Compainy in  the profits o f  which the 
G overnm ent o f  In d ia  shares: —

( i )  that the State or a C om pany or  ind iv idua l or association
o f  in d iv id u a ls  authorised by the State is either the owner 
o f  the R a ilw a y  or at least hafe a  substantial interest in it 
and  w orks i t ;

( i i )  that the State possesses proper m achinery fo r  the adm inis
tra tion  o f  ju s t ice ;

( i i i )  tha/t adequate con tro l over the w ork ing and m aintenance
o f  the lin e  is retained either by  the app lication  o f  an 
enactm ent and rules sim ilar to  the In d ian  R ailw ays A ct 
a'nd the rules m ade thereunder, or otherw ise;

( iv )  that the state w ill g ra n t perm ission for  such inspections
o f  the lin e  by  G overnm ent R a ilw ay  officials as m ay be 
considered  necessary.

4 . In  case o f  grave p u b lic  em ergency or in  the strategic and m ili
ta ry  interests o f  the E m p ire  it  is necessary to  have un ity  o f  control, 
and  the Im p eria l G overnm ent feel confident that they m ay rely on 
the In d ia n  States to  co-operate w ith  them as m ay be necessary on 
such occasions.

5 . In  the case o f  serious fa ilu re  to  com ply  with conditions ( i i ) ,  
( i i i )  and  ( iv )  in p aragrap h  3 above, the British G overnm ent m ay 
take such steps as are necessary to  effect a rem edy provided that 
where, in  pursuance o f  th is clause, it  becomes u ltim ately necessary 
to  take over ju r isd ic t io n  such ju r isd iction  shall be restored to the 
State concerned on its g iv in g  adequate assurances to  the Govern
m ent o f  In d ia  fo r  the p rop er  observance o f  the conditions in future.
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(S ee P aragraph 24.)

L e t t e r  from t h e  V ic e r o y  a n d  G o v e r n o r - G e n e r a l  o f  I n d i a  to  H i s  

E x a l t e d  H ig h n e s s  t h e  N i z a m  o f  H y d e r a b a d , d a t e d  D e l h i , t h e
2 7 t h  M a r c h , 7926,

Y our E xalted H ighness, «

Y o u r  E x a lte d  H ig h n e s s ’s le tter  o f  20th  S ep tem ber, 1925, w hich  
has a lrea d y  been ack n ow led g ed , ra ises  q u estion s  o f  im p o rta n ce , and  
I  have th ere fore  taken tim e  to  con s id er  m y  re p ly .

I d o  n o t  p ro p o se  to  fo l lo w  Y o u r  E x a lte d  H igh n ess  in to  a  d iscu s
s ion  o f  tfce h is to r ica l d eta ils  o f  the case. A s  I  in fo rm e d  y ou  in  m y  
p re v io u s  letter, y o u r  rep resen ta tion s  have been c a re fu lly  exa m in ed , 
an d  there is  n o th in g  in  w h a t you  n ow  say w h ich  a p p e a rs  to  a ffect 
the con c lu s ion s  a r r iv e d  at b y  m e an d  m y  G overn m en t an d  b y  the 
S ecreta ry  o f  S tate. Y o u r  E x a lte d  H ig h n ess ’ s r e p ly  is n o t in  a ll 
respects a  correct  p re se n ta tio n  o f  the p o s it io n  as sta ted  in  m y  letter  
o f  l l c h  M arch  last, bu t I  am g la d  to  observe th a t in  y o u r  la test 
com m u n ica tio n  you  d isc la im  a n y  in te n tio n  o f  ca s tin g  im p u ta t io n s  on  
m y  d istin g u ish e d  predecessor, the la te  M a rq u is  C urzon .

I  shall d evote  the rem ain d er  o f  th is  letter  to  the c la im  m ade b y  
Y o u r  E x a lte d  H igh n ess  in  the secon d  an d  th ird  p a ra g ra p h s  o f  y o u r  
letter an d  to  y o u r  request f o r  the a p p o in tm e n t  o f  a- com m ission .

2 . In  the p a ra g ra p h s  w h ich  I  have m en tion ed  y ou  sta te  a n d  deve
lo p  the p o s it io n  th at in  respect o f  the in tern a l a ffa irs  o f  H y d e ra b a d , 
y o u , as R u le r  o f  the H y d e ra b a d  S ta te , stand  on  the sam e fo o t in g  
as the B r it is h  G overnm ent in I n d ia  in  resp ect o f  the in te rn a l a ffa irs  
o f  B ritish  In d ia . L est I  sh ou ld  be th o u g h t to  oversta te  y o u r  cla im s, 
I q u ote  Y o u r  E x a lte d  H ig h n ess ’ s ow n  w o r d s :  “ S ave an d  e x ce p t  
m atters  r e la t in g  to  fo re ig n  p o w e rs  an d  p o lic ie s , the N izam s o f  
H y d e ra b a d  have been in d e p e n d e n t in  the in tern a l a ffa irs  o f  th e ir  
S ta te  ju s t  as m uch  ate the B r it is h  G overn m en t in  B ritish  In d ia . 
W ith  the reserva tion  m en tion ed  b y  m e, the tw o  p a rtie s  have on  a ll 
o cca s ion s  acted  w ith  com p lete  freed om  an d  in d ep en d en ce  in  a ll in te r 
g o v e rn m e n ta l q u estion s  th a t  n a tu r a lly  arise fr o m  tim e to  t im e  
betw een n e igh bou rs. N ow , the B e ra r  qu estion  is n o t  and  ca n n o t be 
covered  b y  th a t re serv a tion . N o  fo r e ig n  p ow er  o r  p o l ic y  is con cern 
e d  o r  in v o lv e d  in  its  e x a m in a tio n , an d  thus the su b ject  com es to  be 
a co n tro v e rsy  betw een the tw o  G overn m en ts th a t stan d  on  the sam e 
p la n e  w ith o u t  a n y  lim ita t io n s  o f  s u b o rd in a tio n  o f  on e  to  the o th er .”

3. These w o rd s  w o u ld  seem to  in d ica te  a  m isco n ce p tio n  o f  Y o u r  
E x a lte d  H ig h n ess ’ s re la tio n s  t o  the P a ra m o u n t  'P ow er, w h ich  it  is in 
cu m ben t on me as H is  Im p e r ia l M a je s ty ’ s re p resen ta tiv e  to  rem ove, 
s ince  m y  silen ce on  such a  su b je ct  now  m ig h t h e re a fte r  be in te rp re te d  
as acqu iescence in  the p r o p o s it io n s  w h ich  you  have en u n cia ted .

4. The S o v e re ig n ty  o f  the B r it ish  C row n  is su prem e in  In d ia , an d  
th ere fore  n o  R u le r  o f  an In d ia n  S ta te  can  ju s t ifia b ly  c la im  to  n e g o 
tia te  w ith  the B r it ish  G overn m en t on an equal fo p t in g . I ts  su p re 
m acy  is  n o t  based o n ly  u p o n  tre a tie s  an d  en gagem ents, bu t ex is ts  
in d e p e n d e n tly  o f  them  a n d , q u ite  a p a r t  from  its  p r e ro g a t iv e  in  
m atters  r e la t in g  to  fo re ig n  p ow ers  an d  p o lic ie s , i t  is the r^ght an d

t
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d u ty  o f  the B ritish  Governm ent, w hile scrupulously respecting all 
treaties and engagem ents with the Indian  States, to  preserve |e^oe 

S *  ttro u g h o u t In d i* . The c o ^ q u e e ’cee that fo llow  “
“  " ° ™ '  f»<1 *° d e a r ly  a p p ly  no leas to  Y ou r E xalted H igh-

, ,9 °lh er  Rulers, that it  seems hardly necessary to  point
° ilfcVr Bn t  l f  3' lustrations are necessary, I  w ould rem ind Y our 

E xa lted  H ighness that the R u ler o f  H yderabad along with other 
R u lers  received in 1862 a Sanad declaratory  o f  the British  Govern 
m ent s desire fo r  the perpetuation  o f  his H ouse and Government, 
su b ject to  continued  loya lty  to  the C row n ; that no succession in the 
M asnau o i  H yderabad is va lid  unless it  is recognised by H is M aiestv 
the K in g -E m p eror : a^d that the B ritish  G overnm ent is the on ly  
arb iter in  cases o f  d isputed  succession.

ft. The righ t o f  the B ritish  G overnm ent to intervene in the internal 
an a irs  o f  In d ia n  States is another instance o f  the consequences neces
sa r ily  involved  in the suprem acy o f  the B ritish  Crown. The British 

^Governm ent have indeed shown aJgain and again  that they have no 
desire to  exercise this r igh t w ith out grave reason. But the internal, 
n o  less than the external, security  which the R u lin g  Princes en joy 
is due u ltim ate ly  to the p rotectin g  pow er o f  the British  Government,

• and where Im p eria l interests are concerned, or the general welfare 
*of the peop le  o f  a State is seriously and grievously  affected by the 
a ction  o f  its  G overnm ent, it  is w ith  the P aram ount Pow er that the 
u ltim ate  resp on sib ility  o f  tak in g  rem edial action , i f  necessary, must 
lie . The va ry in g  degrees o f  internal sovereignty which the Rulers ■ 

‘e n jo y  are all subject to the due exercise by the P aram ount Pow er o f  
this resp on sib ility . Other illustra tion s cou ld  be added no less incon
sistent than the fo re g o in g  w ith the suggestion that, except in matters 
re la tin g  to  fo re ig n  pow ers and policies, the G overnm ent o f  Y our 
E xalted  H ighness and the B ritish  G overnm ent stand on a plane o f  

•equality. B u t I d o  n ot th ink  I need pursue the subject further. I 
w ill m erely  add that the t itle  “ F a ith fu l A lly ”  which Y our E xaited  
H ighness en joys  has not the effect o f  p u ttin g  Y ou r G overnm ent in 
a category  separate from  that o f  other States under the param ountcy 
t§J the B ritish  C row n.

6 . In  pursuance o f  you r present conception  o f  the relations between 
H yd erabad  and the param ou n t pow er, you  further urged that I have 
m isdescribed the conclusion  at which H is  M ajesty ’ s Governm ent have 
arrived  as a  “ d ec is ion ,”  and that the doctrine o f  re s  ju d ic a t a  has 
been m isapp lied  to  m atters in controversy  between H yderabad and 
the G overnm ent o f  In d ia .

7. I regret that I  can n ot accept Y ou r E xalted  H ighness’s view  that 
the o rd ers  o f  the S ecretary  o f  State on you r representation do not 
am ount to a decision . I t  is the righ t and p riv ilege  o f  the Param ount , 
P ow er to  decide all d isputes that m ay arise between States, or between

9 one o f  the States and itself, and even though a C ou rt o f  A rb itration
• m ay  be a p p o in ted  in  certa in  cases, its  fu n ction  is m erely to  offer

in dependent advice to  the G overnm ent o f  India., with whom the deci
sion  rests. I need n ot rem ind you that this position  has been accepted 
b y  the general bod y  o f  In d ia n  R ulers as al resu lt o f  their deliberations 
on p a ra g ra p h  308 o f  the M ontagu-C helm sford  R eport. As regards the 
use o f  the term  r e s  j u d i c a t a ,  I  am, o f  course, aware that the G ov
ernm ent o f  In d ia  is not, like a C iv il Court, precluded from  taking 
cogn izan ce  o f  a  m atter w hich has a lready form ed  ̂ the subject o f  a 
decision , bu t the legal p r in c ip le  o f  r e s  ju d ic a t a  is based on sound 
p ra ctica l considerations, and  i t  is obv iou sly  undesirable that a m atter 
w hich  has once been d ecided  should form  the subject o f  repeated con

tro v e rs ie s  ljetween the sam e parties.
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8 . I now  pass on  to  con sid er y o u r  request fo r  the a p p o in tm e n t o f  
a  C om m ission  to  en qu ire  in to  the B era r  case and su bm it a  rep ort. 
A s  Y ou r  E x a lted  H ighness is aw are, the G overnm ent o f  In d ia  n ot 
lo n g  a go  m ade defin ite  p ro v is io n  fo r  the a p p o in tm e n t o f  a' C o u rt  o f  
A r b itra t io n  in  cases w here a S tate  is d issatisfied  w ith  a  r u lin g  g iven  
b y  the G overnm ent o f  In d ia . I f ,  how ever, you  w ill re fe r  to  the d o cu 
m ent em b od y in g  the new  arran gem en t, you  w ill find  th a t there  is n o  
p ro v is io n  fo r  the a p p o in tm e n t o f  a C o u rt  o f  A r b itr a t io n  in  a n y  case 
w h ich  has been d ecid ed  b y  H is  M a jesty  s G overnm ent, a n d  I  ca n n ot 
oonceive  th a t a  case lik e  the present one, w here a  lo n g  con tro v e rsy  
has been term in a ted  b y  an  agreem en t execu ted  a fte r  fu l l  con s id era 
t io n  an d  couched  in  term s w h ich  are free  frq m  a m b ig u ity , w ou ld  be 
a su itab le  one fo r  subm ission  to  a rb itra tion .

9 In  a ccord a n ce  w ith  Y o u r  E x a lte d  H igh n ess 's  request, y o u r  
present letter has been su bm itted  t o  H is  M a je s ty 's  S ecre ta ry  o f  S tate , 
an d  th is letter  o f  m in e  in  r e p ly  ca rr ie s  w ith  i t  h is a u th o r ity  as w ell as 
th a t o f  the G overn m en t o f  In d ia .

Y o u rs  s in cere ly ,

(S d .)  R eading .

| €>
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(S ee P aragraph 3 8 .)

J o i n t  o p in io n  o f  th e  R i g h t  H o n . S i r  L e s l ie  F .  S c o t t , K . C . ,  M .P  

M r . S t u a r t  S e v a n , Z.C ., Af.P., il/r. W i l f r i d  A . G r e e n e , Z .C V  
A/r. V a le n t in e  H o lm e s , and Air. D o n a ld  S o m e r v e l l .

C ounsel are requested to advise on the legal and constitutional 
aspects o f  the questions raised by the terms o f  reference to  the 
In d ia n  States Com m ittee.

O p in io n .

The term s o f  reference to the Indian  States Com m ittee are as 
fo llow s  :—

( 1 ) to rep ort upon  the relationship  between the Paramount
P ow er and the States w ith  p articu lar reference to the 
rights and  ob ligation s aris in g  from  :—

(a ) treaties, engagem ents and sanads; and
( b ) usage, sufferance and other causes,

(2 ) to  enquire in to  the financial and econom ic relations between
B ritish  In d ia  alnd the States and to  make any recom
m endations that the Com m ittee m ay consider desirable or 
necessary fo r  their m ore satisfactory adjustm ent.

I t  w ill be observed that the phrase “  P aram ount Pow er ”  is used: 
in  p a r t  ( 1 ) : but as that phrase refers not to  crow n s im p l ic i t e r  but to 
the C row n in possession o f  certa in  attributes, we think it  w ill be- 
clearer, i f  we discuss the relationsh ip  o f  the states w ith the Crown, 
a/nd express our op in ion  separately  as to the m eaning o f  u p a ra -  
m ou n tcy  ”  in  In d ia .

I t  m ay be conven ient to state our m ain conclusions first and then 
g iv e  the reasoning on w hich they are based.

M a in  c o n c lu s io n s .

( 1 ) In  the analysis o f  the relationship  between the states and the- 
C row n  legal p r in c ip les  m ust be enunciated and applied .

( 2 ) The In d ia n  States to-day possess all o r ig in a l sovereign powers,, 
excep t in so fair as an y  have been transferred to  the Crown.

( 3 ) Such tran sfer  has been effected by the consent o f  the states 
concerned, and in  no other way.

( 4 ) The consent o f  a state to transfer sovereign rights to the 
C row n is in d iv id u a l to  that state, and the actual agreem ent made by 
the state m ust be investigated  to  see what rights and obligations 
have been created.

( 5 ) Such  agreem ent appears norm ally  in a treaty or other form al 
engagem ent. A n  agreem ent to  transfer sovereign powers is, how 
ever, capable  in law  o f  being m ade in form ally . In  such case the onus 
is' on the transferee, v iz , ,  the Crown, to prove  the agreement.

( 6) The re lation sh ip  o f  the Crow n as Param ount Pow er and the 
states is one in v o lv in g  m utual rights and obligations. I t  rests u p on

( agreem ent express o r  im p lied  w ith  eafch state and is the same with*
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re g a rd  to  all the states. P a ra m o u n tcy  g ives  to  the C row n  defin ite  
r igh ts , an d  im poses u p o n  i t  defin ite  d u ties  in  respect o f  certa in  
m atters and  certa in  m atters on ly , v iz . ,  those re la t in g  to  fo re ig n  
affairs and extern a l and  in tern a l se cu rity  (a  phrase w h ich  we em p loy  
fo r  b re v ity  atad define m ore  fu l ly  in  p a ra g ra p h  6 i n f r a ) :  I t  does n o t 
co n fe r  u p on  the C row n  a n y  a u th o r ity  or d iscre tio n  to  do acts w hich  
are n o t necessary fo r  the exercise  o f  such righ ts , an d  the p erform a n ce  
o f  such duties. W herever “  p a ra m o u n tcy  ’ is  m en tion ed  in  th is  

o p in io n  w e m ean p a ra m ou n tcy  in  the above sense and  no other.
( 7 ) The re la tion sh ip  is betw een the states on  the one h an d  an d  

the B r it ish  C row n  on  the other. The r ig h ts  an d  o b lig a t io n s  of _ t-ĥ  
B rit ish  C row n  are  o f  such a  n a tu re  tha^t they  fa n n o t  be assign ed  to  
or  p e r fo rm e d  b y  persons w ho are  n o t u n d er  its  co n tro l.

L e g a l  p r i n c i p l e s  a r e  to  b e  a p p l i e d .

1  T he re la tion sh ip  betw een the C row n  an d  the v a r io u s  In d ia n  
S tates is one o f  m u tu a l r ig h ts  an d  o b lig a t io n s  and  we have no hesi
tation in  exp ress in g  the o p in io n  th a t it  m ust be ascerta in ed  by lega  
•criteria. W h en  u s in g  the w o rd  leg a l, we are  n o t  th in k in g  o f  law  in  
the lim ite d  sense in  w h ich  it  is con fin ed  to  la w  la id  d ow n  by an 
a u th o r ity  w h ich  has p ow er  to  com pel its  observance, b u t a re  d e a lin g  
w ith  w ell recogn ised  lega l p r in c ip le s  w h ich  are a p p lie d  in  a scerta in 
in g  m u tu a l r igh ts  a n d  o b lig a t io n s  w here no m u n ic ip a l law  is  a p p l i 
cab le . T h a t the absence o f  ju d ic ia l  m a ch in ery  to  en force  r ig h ts  an d  
o b lig a t io n s  does n o t p re v e n t them  fro m  b e in g  ascertained b y  the 
a p p lic a t io n  o f  lega l p r in c ip le s  is w ell illu s tra te d  b y  re feren ce  to  
in te rn a tio n a l re la tion s . T h e ir  lega l principles are a p p lie d  m  ̂ a rb i
tra tion s  betw een in d ep en d en t states, an d  b y  the P e rm a n e n t C o u r t  o f  
In te rn a tio n a l Ju stice , w hose sta tu te  p ro v id e s  th a t the co u r t  shall 
a p p ly  p r in c ip le s  o f  law  recog n ised  b y  a ll c iv ilis e d  n a tion s .

T h e  In d ia n  S tates  w ere o r ig in a lly  in d ep en d en t, each  possessed o f  
fu ll  sovere ign ty , an d  th e ir  re la tio n sh ip  i n t e r  s e  an d  to  the B r it is h  
c o w e r  in  In d ia  w as one w h ich  an  in te rn a tio n a l la w yer  w ou ld  re g a rd  
as gov ern ed  b y  the ru les  o f  in te rn a tio n a l law . A s  the states cam e 
in to  co n ta ct  w ith  the B r it ish , th ey  m ade v a r io u s  trea ties  w ith  the 
C row n . S o  lo n g  as th ey  rem a in ed  in d e p e n d e n t o f  the B r it is h  pow er, 
in te rn a tio n a l laM co n tin u e d  to  a p p ly  to  the re la tio n sh ip . A n d  .even 
w hen th ey  cam e to  tra n s fe r  to  the C row n  those sovere ign  r igh ts  
w hich , in  the h a n d s  o f  the C row n , con stitu te  p a ra m o u n tcy , in te r 
n a tio n a l law  s till afpplied to  the a ct o f  tra n sfer . B u t  from  th at 
m om en t on w a rd s  the re la tio n sh ip  betw een the states an d  the C row n  
as P a ra m o u n t P o w e r  cea&ed to  be on e  o f  w h ich  in te rn a t io n a l law  
takes cogn izan ce .

A s soon  as a  tre a ty  w as m ade betw een the C row n  an d  a  state, the 
m u tu a l r ig h ts  an d  o b lig a t io n s  flo w in g  th ere from , an d  the gen era l 
naiture o f  the re la tio n sh ip  so  estab lish ed  c o u ld  o n ly  be ascerta in ed  
b y  reference to  lega l p r in c ip le s . T h is  resu lt has n o t in  o u r  o p in io n  
been in  a n y  w a y  a ffected  e ith er b y  lap se  o f  tim e, or b y  ch a n g e  o f  
c ircu m stan ces. A lth o u g h  th e  trea ty , in  a n y  in d iv id u a l case, m ay  
h ave  been m od ified , o r  ex ten d ed  b y  subsequent agreem en t exp ress or  
im p lie d , there is n o  g rou n d  fo r  a n y  su gg estion  th a t the re la tio n sh ip  
has passed  fro m  the rea;lm o f  law . T h e  effect o f  the t r e a ty  jd is e lf  
an d  the ex ten t i f  a n y  to  w h ich  i t  has been m od ified  o r  ex ten d ed  fa ll  
to  be d eterm in ed  b y  le g a l con s id era tion s .

T he v iew  im p lic it  in  the p re ce d in g  observa tion s  seems to  a cco rd  
w ith  the term s o f  re fe ren ce  t o  the IndiaJn S tates  C om m ittee  in  w h ich  
the S ecre ta ry  o f  S ta te  has d ire cte d  en q u iry . W e  see n o  g ro u n d  fo r

60



areP lo f noDimotI?%hraelatf r 8hi1P , any  other. ^  legal criteria, and w e re ° t  o p in io n  that the relationship  is legal, im porting: definite
righ ts  and ob ligation s on both sides. im porting aenm te

Sovereignty rests in the states except so far as transferred to the
Crown.

2 A s each state was o r ig in a lly  independent, so ea'ch remains inde
pendent, except to  the extent to  which any p a rt o f  the ruler's 
sovereignty  has been transferred to  the Crown. T o  the extent o f  
such transfer the sovereignty o f  the state becomes vested in  the 
o r  ow n ; w hilst all sovereign  rights, priv ileges and d ign ities not so 
tran sferred  rem ain vested in the ruler o f  the state. In  the result 
the com plete sovereignty  o f  the state is d iv ided  between the state and 
the Crown Ih e  phrase "  residuary ju r isd ict io n  ”  is sometimes used 
m olnciaJ language. In  our op in ion  it  is the state and not the Crown 
w hich has all residuary ju risd iction .

T h at the sovereignty  o f  the states still exists has been recognised 
by lea d in g  w riters on the subject as w ell aJs by the pronouncem ents 
o f  the C row n itself. ■

Thus Lee W arn er bases his defin ition  o f  a state on its posses
sion  o f  in terna l sovereignty (page  31). S im ilar view s- are expressed 
b y  others.

T h at th is v iew  is accepted by the Crow n can be confirm ed by 
reference to  m any official docum ents. A s exam ples we m ay quote 
sanads issued a fter  the m u tin y  which refer to  “ the Governments o f  
the several P rin ces and Chiefs who now  govern their own territories" 
or the p rocla m a tion  o f  the 19th A p r il, 1875, dealing w ith Baroda in 
w hich the G aekw ar M ulhar R a o  is deposed from  the “ sovereignty o f  
B a r o d a '’ and the “ sovere ign ty " o f  the state is conferred  on his suc
cessor ; or reference in the M ontagu -C helm sford  rep ort to the “ inde
pendence o f  the states in m atters o f  internal ad m in istra tion " and to 
“ their in terna l a u ton om y ."

The C row n  has no sovereignty  over any state by virtue o f  the 
P reroga tiv e  or  an y  source other than cession from  the ruler o f  the 
state. The idea  w hich is held or seems to  be held in some quarters 
th at the Crow n possesses sovereign  rights not so transferred to  it  by  
the state is erroneous.

C o n s e n t  t h e  s o le  m e t h o d  b y  w h ich , s o v e r e ig n  p o w e r s  h a v e  b e e n  t r a n s 
f e r r e d  f r o m  e x is t in g  s ta t e s  to th e  C r o w n .

3 .— ( a )  S overeign ty  is, as between w holly  independent states, 
susceptible o f  tran sfer  from  one holder to  another by com pulsory 
an n exation  or  vo lu n tary  cession.

W here a conqueror a fter  v ic to ry  in war annexes the conquered 
state, the loss o f  sovereignty  by the defeated state, and the assump
t io n  o f  sovereignty by  the conqueror over the territory  so transferred 
is recogn ised  as va lid  by  in tern ation a l law. The essence o f  the event 
is th at the conqueror t i e s ,  w ith out any act o f  the vanquished state. 
I t  is a m ere exercise o f  pow er by  the conqueror.

A n n exa tion  m ay also be en forced  w ithout fighting. Where a 
stronger state procla im s its  intention  to  annex the territory  and 
sovereign  pow ers o f  a  weaker state, and in fa c t  does so, then, in 
in tern ation a l law , the tran sfer is as effective as i f  there had been a 

| conquest.
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Cession o f  sovere ign ty  takes p lace , when on e  sta te  cedes te rr ito ry  
o r  sovereign  r igh ts  to  another state. In  cession  i t  is n o t  the a ct 
o f  the tran sferee , bu t the con sen t o f  the tran sferor , w h ich  affects the 
tra n sfer . B u t w henever the tra n s fe r  is  the d irect  resu lt  o f  an  exer
c ise  o f  p ow er, i t  is in  the essence a  case o f  a n n exa tion , in  w hatever 
fo rm  the tra n s fe r  m a y  be expressed— as fo r  instance w here th e  tra n s
fe r  takes the fo rm  o f  a  cession , w h ich  a  d e fea ted  state is com p e lled  
to  execute . In d eed  w henever the tra n s fe ro r  state  acts u n d er  the 
com p u lsion  o f  the stron ger tran sferee  state, the tra n s fe r  m ade by
t h e  tra n s fe ro r  is n o t  reallly the fre e  a ct  o f  th a t  state, b u t a  m ere
ta k in g  by  the tran sferee  state— an a n n e x a tio n  jn  re a lity  th ou gh  n ot 
in  form . A real cession , i.e .>  a  tra n s fe r  w h ich  is r e a lly  the a ct o f  
the tra n s fe ro r , necessarily  d ep en d s u p o n  the fre e  con sen t o f  the 

t r a n s fe r o r , an d  is  essen tia lly  a/ p r o d u c t  o f  v o lu n ta ry  agreem ent.
3  — ( 5 s) In  th is  section  o f  ou r  Opinion we h ave  up  to  n0^  been 

■dealing w ith  tra n s fer  o f  te r r ito ry , o r  sovere ign  r ig h ts  as betw een 
in d ep en d en t states, w hose re la tio n s  a re  su b ject  to  the ru les  o f  o r d i 

n a r y  in te rn a tio n a l laiw. B u t  ou r  con c lu s io n , th a t in  th a t  field  co n 
sent is essential to  every  tra n s fer , w h ich  is n o t in  essence a fo r c ib le  
ta k in g  b y  the m ore  p o w e r fu l state, is  even m ore  tru e  o f  a  tra n s fe r
to  the C row n  b y  ati In d ia n  S ta te  a t a n y  tim e  a fte r  i t  h a d  com e
in to  p erm a n en t co n tra ctu a l re la tio n sh ip  w ith  the C row n  b y  a g re e in g  
to  the p a ra m ou n tcy  o f  the C row n  in  re tu rn  fo r  its  p ro te c t io n . ^or> 
w here the re la tio n sh ip  is thus crea ted  b y  an  agreem en t w hich , by 
i t s  exp ress  o r  im p lie d  term s, defines the p erm a n en t d iv is io n  betw een 
th e  P a ra m o u n t P ow er  an d  the In d ia n  ru ler , o f  the so v e re ig n ty  over 
the sta te 's  te r r ito ry , a n y  fu rth e r  a ct  o f  a cq u is it io n  o f  sovere ign  
righ ts , b y  fo rc e  o r  pressure, is  exc lu d ed  b y  the co n tra c t  itse lf . In  

•order to  a cq u ire  an y  fu r th e r  sovere ign  r ig h ts  the P a ra m o u n t P o w e r  
m u st  ask fo r ,  an d  o b ta in  the agreem ent o f  the p rotected  state. T o  
tak e  them  b y  fo r c e  or  p ressu re  w o u ld  be a d ir e c t  b rea ch  o f  the con 
t r a c t  a lre a d y  m ade.

T h is  p o s it io n  is fratakly a ck n ow led g ed  b y  the C row n . W e  q u o te  
in  the a p p e n d ix  . som e o f  the ch ie f  h is to r ica l p ron ou n cem en ts  w h ich  
have been m ade u p o n  the B r it is h  a tt itu d e  to w a rd s  the In d ia n  
-States.

T he p o s s ib ility  in  law  o f  th e  Paramount P ow er  r e p u d ia t in g  its  
le g a l re la tio n sh ip  w ith  its  d ep en d en t state, an d  u s in g  fo rc e  o r  p re s 
sure to  a cq u ire  pow ers over it , in  b reach  o f  the co n tra ctu a l term s, 
need n o t  be con sid ered . T h e p ron ou n cem en ts , w h ich  we have c ite d , 
p u t  a n y  con sciou s  a ttem p t o f  the k in d  w h o lly  o u t  o f  the q u e s t io n ; 
and  the exercise  in  fa c t  o f  fo rc e  or  pressure, w hether in ten d ed  or  
n o t, w ou ld  be a  breach  o f  the con tra ct. I t  fo llo w s  th a t the r e la t io n 
sh ip  o f  each  state to  the C ro w n  is, a n d  has been s in ce  the tim e  o f  
the first t r e a ty  betw een the tw o , p u r e ly  con tra ctu a l.

In  th is  co n te x t  i t  is to  be n oted , that, fr o m  those states w h ich  
h a v e  never ceased to  e x is t  as states, the C row n  haJs never c la im e d  a n y  
r ig h ts  as flo w in g  fr o m  con q u est o r  a n n e x a tio n . W here the C row n  
has in ten d ed  to  an n ex  its  a c t io n  has been u n eq u ivoca l.

M a n y  In d ia n  S tates h ave  in  the p a s t  been con q u ered  a n d  a n n ex 
ed. T h ey  w ere then m erged  in  B r it is h  India ;, an d  ceased to  ex ist. 
S om e were' an n exed  b y  an exercise  o f  su p e r io r  p o w e r  w ith o u t the 
use o f  force .

In  a  few  cases states h ave  been an n exed  and  w h o lly  m erged  in  
B r it is h  In d ia , and then recrea ted  b y  the p r e ro g a t iv e  a c t  o f  the 
C row n . I n  such cases the C row n  is fre e  to  g r a n t  w hat p o w e rs  o f  
so v e re ig n ty  i t  chooses, an d  the sov ere ig n ty  o f  the ru ler  to  w h om
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r e n d i 'i0 0  is made, is limited and defined by the / conditions o f  the

tu a l relationsh ip  estabS ^ ecrbetw een 11 i ?  ^  *  ?onfcrac"
thenceforth  subject to  the samP t  the C row n> it becomes
contractu al relationship  w ith  the Crow n ̂  ^  ^  ot^er .states in 
o b lig a t io n , a,=  b r f e S P f t ,

Other suggested, methods of transfer.

S t pofinl , ™ . S ' X a ' S L ^ k “ ° , ider ? * ,
j n g  ju rists  and others, fo r  effecting a trtn sfe  f  Suggested by  lead*
'C row n o f  sovereign  rights 8  a transfer from  a state to  the

S T ” ,n ? *gaiMt ‘hS 5“ ‘»  o,h im p^“ n"l . r ga X e„,‘ °u p t

*Ugf ef  h 2 ea Cs0ouCrceo f Hgbl^nd"dutlesThictdie believed to exist, because he could think of no other
( n )  W ith  re g a rd  to  A c ts  o f  P a r lia m e n t , S ir  W ilia m  Lee W arner 

d oes n o t  a p p e a r  to  assert th a t th ey  h a v e ’ the d i r e c t T f f e c f o f  “ eat 
in g  o b lig a t io n s  in  the In d ia n  P rin ces . In  so  fa r  as he s u L e s ts  
th e sta tu tes  o f  the B r it is h  P a r lia m e n t , w h ich  con tro l B rftTsh s^b 
.jects , m a y  h ave  a n  in d ir e c t  re a ctio n , in  fa ct , on  In d ia n  States with 
w h om  B r it is h  su b jects  have d ea lin g s , o r  th a t Ants nf p „ i ; L  *
h in f -  I.n d ia n  ru lers  in  a  p a r t ic u la r  d ire c t io n , w e agree w ith
W  . f  P U r 1S,  ?  very dlffere^  thinS ^om his proposition That Acts o f Parhamtot are one of the five channels,”  from which flow 
the duties and obligations of the Indian States.

( i i i )  H is  th ird  suggested source, nam ely, the law  o f  nature he 
p u ts  fo rw a rd  as the source o f  an ob liga tion  to re fra in  from  T^hu 

* m an practices , such as suttee, in fa n tic id e  or slavery. W hether there 
be an o b lig a tion  o f  the k ind , we express no o p in io n ; but i f  there 
be, i t  is a  d u ty  due to  the c iv ilised  w orld , and we can see no ground

i  “  v 7 ,,?’Pec1* } .o b lig a t io n  owed to the Crown as such 
In deed  the h istory  o f  the dealings o f  the Crow n with the states with 
regard  to  practices  o f  this k ind , apparen tly  shows a recognition by 
the C row n , that their suppression  can on ly  be secured by negotiation 
and agreem ent, and not b y  v irtue o f  any righ t o f  interference.

cr (iV™ ^ - th r P ard  to the fou rth  source o f  ob ligation  suggested by 
b ir  W illiam  Lee W arner, nam ely, d irect agreem ent between the 
parties, we agree w ith  him  as above stated.

(v )  S ir  W illiaim  does not define w hat he means by usage, his fifth 
-sou rce ; i f  Jje m eant an acquiescence in a practice  in such circum 

s t a n c e s  th at an agreem ent to  that p ractice  is to  be inferred,, we *
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sh ou ld  agree w ith  h im , because h is fifth  sou rce  w ou ld  m ere ly  be a. 
p a r t icu la r  fo rm  o f  aJgreement. B u t  S ir  W illia m  seems to  rega rd  
usage as a  source  o f  o b lig a t io n  even th ou gh  agreem en t be absent, and 
w ith  th is  v iew  we d isagree . W e discuss the t o p ic  la ter  in  ou r 
O p in io n .

I t  is to  be observed  th a t S ir  W illia m  Lee W a rn er  is d e fin ite ly  o f  
the v iew  th a t the In d ia n  S ta tes  are  sovereign  s ta te s ; an d  i t  is o n ly  
in  regafrd to  the v iew , w h ich  he takes as to  the ex ten t to  w h ich  and  
the w ay in w h ich  th e ir  so v e re ig n ty  has been lim ite d , th a t we p a r t  
com p a n y  w ith  him .

H a ll deals w ith  the qu estion  o f  the l im ita t io n  on  the sov ere ig n ty  
o f  the states in  a  fo o tn o te  (H all's In te rn a tio n a l L a w , 8th E d ., p . 
28). H e suggests an  e x p la n a tio n , d ifferen t fro m  a n y  p u t  fo rw a r d  b y  
S ir  W illia m  Lee W arn er , f o r  the l im ita t io n  w h ich  he believes to^ 
ex is t  over and above the lim ita t io n  im p osed  b y  trea ty . He says^ that, 
in  m atters n ot p ro v id e d  fo r  b y  trea ty , a  " r e s id u a r y  ju r is d ic t io n  is 
con sidered  to  ex ist, and  the trea ties  them selves are  su b ject  t o  the 
reserva tion  that they m ay be d isreg a rd ed , w hen the su prem e in te i-  
ests o f  the E m p ire  are in v o lv e d , o r  even w hen the in terests  o f  the 
su b jects  o f  the N a tiv e  P r in ce s  are  g ra v e ly  affected . T he trea ties  
re a llv  am ou n t to  lit t le  m ore than  statem ents o f  lim ita t io n  w h ich  the- 
Im p e r ia l G overn m en t, e x ce p t  in  v e ry  e x ce p tio n a l circu m stan ces,, 
p la ces  on its ow n  a c t io n .”  In  d e a lin g  w ith  th is  su gg estion  o f  a resi
duary ju r is d ic t io n , we ex p e r ie n ce  the sam e d ifficu lty , that we fe lt  in  
d e a lin g  w ith  S ir  W illia m  L ee W a r n e r ’s su ggestion  o f  the R o y a l 
P re ro g a tiv e  and  A cts  o f  P a r lia m e n t  ate sources o f  o b lig a t io n  on  the- 
states tow a rd s  the C row n , n am ely , th a t  we can  con ce iv e  n o  leg a l 
ju s t ifica t io n  fo r  in fe r r in g  the ex isten ce  o f  such a  re s id u a ry  ju r is d ic 
t io n . M oreover, H a ll does n o t  in d ica te  w h a t re a so n in g  led  h im  to  
d raw  the in feren ce. B u t  w e a re  c le a r ly  o f  o p in io n  th a t  H a ll  s v iew , 
as expressed  in h is  fo o tn o te , is  w ron g . T h e sta tem ent th a t the 
trea ties  are  m ere ly  u n ila te ra l acts o f  the C row n , se tt in g  a  se lf-im 
p osed  l im it  on  its  in h eren t p ow ers over the states, ca n n o t in  ou r  
o p in io n  be su p p orted . T h e assu m p tion  th a t  th ere  are  a n y  such  in 
h eren t p ow ers  is  d e v o id  o f  a n y  lega l fo u n d a t io n — in d eed  h is  asser
tio n s  in  the fo o tn o te  g o  b ey on d  a n y th in g  w h ich  the C row n  has ever 
c la im ed  and are q u ite  in co n s is te n t  w ith  the v a r io u s  fo rm a l p r o 
n ou n cem en ts o f  the C row n , c ite d  in  the a p p e n d ix  to  th is  O p in io n . 
T hose p ron ou n cem en ts  leave n o  room  fo r  d o u b t th a t  the Crown 
rega rd s  its  trea ties  and agreem ents w ith  the In d ia n  S tates  as b in d in g  
u p on  it. in as fu ll  a m an n er as a n y  o f  its  trea ties  w ith  other 
sovereign  states.

3  _ _ (r/ )  B e fo re  we p ass  from  th is  su b je c t  there  is one oth er m atter  
w ith  w h ich  we o u g h t  to  d ea l. T h ree  o f  the w rite rs  o f  th is  O p in io n  
have in an e a r lie r  O p in io n  expressed  the v ie w  th a t p a ra m o u n tcy  is 
a fa 'ctor l im it in g  the s o v e re ig n ty  o f  the S tates. A t  first s ig h t this 
v iew  m ay  seem to  be in co m p a tib le  w ith  the o p in io n , w h ich  we have 
expressed  above, th a t  a greem en t is  the sole  sou rce  o f  
l im ita t io n  u p on  the s o v e re ig n ty  o f  the states, an d  th a t o b l i 
g a tio n s  o f  the states to w a rd s  the C row n  a re  crea ted  by  
agreem en t an d  b y  n o th in g  else. B u t  in  tru th  there  is n o  
such in c o m p a t ib ility . T h e C row n  is  a p t ly  d escr ibed  as the P a r a 
m ou n t P ow er , becaiuse the states h a v e  a g r e e d  t o  cede to  it  certa in  
im p o rta n t  a ttr ib u te s  o f  th e ir  sov e re ig n ty , and^ p a ra m o u n tcy  is a 
u se fu l w o rd  to  d escr ibe  the r ig h ts  and  o b lig a t io n s  o f  the C row n , 
w h ich  arise  o u t  o f  the agreed cession  o f  those a ttr ib u tes  o f  so v e re ig n 
ty . S o  u n d erstood , p a ra m o u n tcy  ca n  p r o p e r ly  be  s^Jd to  be a 
" fa c t o r  l im it in g  the so v e re ig n ty  o f  the sta tes .”  B u t  in asm u ch  a 's '
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this is on ly  to  say that the agreem ent o f  the states to cede attributes 
ot sovereignty  is a factor lim itin g  their sovereignty, we think that 
to in troduce the w ord param ountcy (as we did in our earlier 
O p in io n ) in this connection was con fusing and apt to mislead. I t  is 
to be observed that S ir W illiam  Lee W arner avoids the use o f  it and 
does not include param ountcy in  the list o f  “ channels”  through 
win oh in his view  righ ts and ob ligations are created. H e uses para- 
n iohntcy on ly  to  describe the relationship itself- and this use is 
correct.

In  our considered view  there is a real danger in a loose use o f 
the w ord. 1 n its .correct sense param ountcy is not a factor in creat
in g  a'ny rights or ob ligations, bu t is m erely a name for  a certain set 
o f  rights when vested by consent in another sovereign state. In 
correctly  understood it  m ay he, treated as creating rights and 
o b lig a t io n s ; and as the word param ountcy itself is  not a w ord o f  
a r t  w ith a’ defined m eaning, the rights and ob ligations attributed 
to  it  would be undefined. I f  param ountcy were a source o f  rights, 
there w ould  be no lim it, save the discretion  o f  the Param ount Power, 
to  the interference w ith  the sovereignty o f  the protected states by 
the P aram ou n t Pow er. In d ica tion  o f  this m isunderstanding o f  
param ountcy  are, w e are in form ed , present in the official correspond
ence w ith  in d iv id u a l states, and this fa ct gives the p o in t im portance. 
W e regard the idea that param ountcy, as such, creates afty powers 
at a ll, as w holly  w rong, and the resort to  param ountcy, as an un
lim ited  reservoir o f  d iscretion ary  authority  over the Indian States, 
is based upon a rad ica l m isconception  o f  what param ountcy means.

The existence o f  a general d iscretionary authority  is, moreover, 
w holly  inconsistent w ith  the pronouncem ents o f  the Crow n to  which 
we have a lready referred.

a.— (e)  We, have given  at some length our reasons fo r  our op in ion  
that the sovereign ty  o f  the states is lim ited  by agreement, and by 
n oth in g  else, because we think that this is the most im portant o f  the 
questions which we have to  consider.

S l a t e s  to  b e  c o n s id e r e d  s e p a r a t e ly .

4. The consent to  the tran sfer to  the C row n o f  any sovereign 
pow ers is the consent o f  each ind iv idua l state given by its sovereign 
Each state, and each occasion o f  transfer must be considered 
separately , in order t0 find ou t w hat the agreem ent was by  which the 
consent o f  the state was given  to any p articu lar session.

T h is legal conclusion  n ot on ly  is o f  general im portance fo r  the 
purpose o f  correctin g  a too  com mon m isconception, that the 
o f  the states can he disposed o f  by  general proposition s applicable to  
nil alike, hut in troduces a practical d ifficulty in the w ritin g  o f  this 
O p in ion . There are m any in d iv id u a l differences m  rega rd  to  the 
term s o f  the consensual relationsh ips of_ the several statef ,
.Crown • and the relationsh ip  m ay he constituted hy one, or by  several 
agreem ents In  this O pin ion  we must content ourselves with a state
m ent on ly  o f  reasons and conclusions o f  general application .

W e have noted a com m on view  which seems to us fallacious. It

. S n '  S c o n  't i e  C row n and A , and between the Crow n and B, is j j
E
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each case regu la ted  b y  a separate  con tra ct o r  set o f  con tra cts , it  f o l 
low s necessa/rily that the v iew  so expressed  is a  fa lla cy . B u t th is  
crude form  o f  the fa lla c y  is less com m on than the v iew  that, because 
the C row n  en joy s  a  certa in  r ig h t  in  re g a rd  to  m an y  states, ai legal 
con clu sion  n ecessarily  fo llo w s  th a t it  possesses the r ig h t gen era lly  in 
regard  to  all states. T h is  argu m en t is equ a lly  fa lla c io u s , because in 
ou r v iew  the re la tion sh ip  is one o f  con tra ct.

I t  shou ld , how ever, be born e  in  m in d  that, i f  the C row n  has a 
certa in  r igh t, c lea rly  established  a*nd p u b lic ly  -recognised, in  rega rd  
to  a  g ro u p  o f  states, th e ir  exam p le  m ay n o t  im p rob a b ly  in fluence a 
n e ig h b ou rin g  state to  fo llo w  su it, a'nd enter in to  its  ow n  in d iv id u a l 
con tra ct  w ith  the C row n , ce d in g  the sam e k iifd  o f  r igh ts . A n d  the 
m ore general and  n otoriou s  the C r o w n ’s possession  o f  the r ig h t  in 
question  is, the less im p rob a b le  it  w ill be, th at our h y p oth etica l state 
shou ld  consent to  be on  the sam e fo o t in g  w ith o u t in s is t in g  on  the 
execu tion  o f  a fo rm a l in stru m en t. W here th is  h ap p en s the C row n , 
in the resu lt, possesses a  r ig h t  in regard  t o  th a t state, s im ila r  to  
that w hich  it  a lrea d y  possesses in rega rd  to  the o th e rs ; b u t the reason  
is that th a t state has, b y  con d u ct, m ade its ow n ta c it  agreem en t w ith  
the C row n  c o n fe rr in g  the sam e p o w e r s ; it  is n o t because an y  such 
sovereign  righ ts , e x te n d in g  a ll over In d ia , a rc  inherent in  the C row n .

In  th is  con n ection  a fu rth e r  re feren ce  is necessary to  the qu estion  
o f  p a ra m ou n tcy , w h ich  g ives p o in t  to  the v iew s w h ich  we haVe e x 
pressed above. T he C row n  is in re la tion  to  all the states the P a r a 
m ou n t P ow er. I ts  p o s it io n  as such is u n iv e rsa lly  recogn ised , and 
ca n n ot be  ̂ d ispu ted . F rom  th is re la tio n sh ip , w hich , as we have 
a lre a d y  p o in ted  ou t, is its e lf  based on agreem en t express or  im p lied , 
certa in  m utual r igh ts  and d u ties  arise. W h a t those r ig h ts  and 
du ties  are  we d iscuss la ter  in th is  O p in io n  (p a ra g r a p h  6 i n f r a ) .  I t  
is sufficient to  state here th a t th ey  re late  to  fo re ig n  a ffa irs , an d  the 
extern a l and  in tern a l secu rity  o f  the states. P a ra m o u n tcy  beaVs the 
sam e m ean in g  in re la tion  to  all the states, a lth ou gh  the precise  
m anner in w hich it  is p u t  in to  o p e ra tio n  in a n y  given  circu m stan ces  
m ay  d iffer. In  th is  sense, an d  in  th is  sense on ly , can it  be said  th at 
the p o s ition  o f  all .the states v is - c i- v is  the C row n  is the sam e. B u t  i t  
is the sam e n o t  because the C row n  has a n y  in h eren t re s id u a ry  r igh ts , 
but because all the states h ave  b y  agreem ent ced ed  p a ra m o u n t r igh ts  
to  the C row n . } | * j *r ^  >.ngp \

\J I - • * ’ • ’ ' " r  H
A g r e e m e n t  t r a n s f e r r i n g  s o v e r e i g n  r i g h t s  n o r m a l l y  e x p r e s s e d  i n

t r e a t y ,  t h o u g h  c a p a b l e  o f  b e i n g  m a d e  i n f o r m a l l y : b u t  o n u s  o f

p r o o f  t h e n  o n  t r a n s f e r e e , i .e ., t h e  C r o w n .

5.— (a ) W hen one state m akes an agreem ent w ith  another state 
a ffectin g  its  sovere ign ty , and  th ereby  does an act o f  g re a t  p u b lic  im 
portan ce , it  is usual to  p u t  the agreem en t in to  solem n fo rm , in ord er  
to  have an u n im p each ab le  record , an d  to  ensure th a t the s ign atories  
arc p r o p e r ly  a ccred ited  to  b in d  th e ir  resp ective  states.

5.— (6 ) It is no d o u b t tru e  th a t both  in in te rn a tio n a l law , as 
between in d ep en d en t states, and  in  the law  a p p lica b le  to  the Yela’- 
tion s o f  the C row n and In d ia n  S tates, it  is p oss ib le  th a t an a g ree 
m ent e ffectin g  a cession  o f  sovereign  r igh ts  sh ou ld  be m ade in fo r m 
a lly  by  a  m ere w ritten  agreem en t o r  co r re s p o n d e n ce : and even that 
it shou ld  be m ade b y  w ord  o f  m outh  a t an in terv iew . B u t i f  so 
im p orta n t a tran saction  as a cession o f  sovereign  r ig h ts  is  a lleged  to  
have been ca rr ied  o u t  in fo r m a lly , the la n g u a g e  used, g n d  the 
su rro u n d in g  c ircu m stan ces  m u st be scru tin ised  w ith  care, to  see,

«
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s I v I l - e i g a S t e  i s - really an V r e a n n t  to  transfer
t h r  m fiL v i .  te’ f fi, th lng 688 jm P °r t o t ; and secondly, whether

|( a ^ 0, ,Lf  o i  th(e “ B“ atory to bind his state is beyond doubt 
lh a t  such a transaction should be carried out by a mere oral inter-
evidcnce80 *  y  “  § • ifcsclJ! to raise doubts as to the value o f  tfie

S  (triads,

5 — (c) Its term s o f  reference request the Indian  States Committee 
to re p ort upon, i n t e r  a h a ,  the effect o f  sanads upon the relationship 
o l  the states to the P aram ou nt Power. The w ord “ sanad”  (in  older 
docum ents o ften  spelt ‘sunnad”  as it  is pronounced) is, as we are 
in form ed , in com m on use in  In d ia , not on ly for  d ip lom atic instru
ments o f  gran t, but in ord in a ry  com m ercial documents, and receipts 
lo r  m oney, ,a/nd means m erely “ evidence”  or “ re cord .”

B u t w hatever be the correct signification  o f  the? word, we realise 
that in  p o lit ica l p arlan ce  it  is used generally as in d icating a' grant, 
or  recogn ition  from  the Crow n to the ruler o f  a state.

B u t a saJnad by w ay o f  gran t can have no operative effect, as a 
grant, i f  the grantee a lready has the pow ers which the sanad pur
p orts  to gran t, i t  cou ld  on ly  have that effect, i f  the grantee state 
had, at some p rev iou s  date in its history, ceded to the Crow n those 
very  pow ers w hich, or some o f  which, the sanad purports to g ran t; 
or i f  it*w ere a  case o f  a re-creation out o f  B ritish  In d ia  o f  a lapsed 
state, or  a  cession to an ex istin g  ruler, o f  territory  which at the date 
o f  the sanad was a p a rt o f  B ritish  In dia .

S im ila r  considerations a p p ly  to  a sanad by way o f  recognition. 
I [ the state does n ot possess the right, the recognition  w ould be con
strued as a g r a n t ; but i f  it  does possess;the right, then the sanad is 
a m ere acknow ledgm ent or adm ission by the Crown.

I t  fo llow s  also from  the reasoning o f  this O pin ion  that the 
m ach inery o f  a sanad cannot be used so as to curta il the powers o f  a 
ruler. E x  h y y o t h e s i  each p articu lar state possesses, at any given 
m om ent, a m easure o f  sovereignty w hich is definite. I t  w ill in every 
case be less than com plete sovereignty , because the state must have 
g iven  up those rights w hich  constitute param ountcy : and it may
also, by  p a rticu la r  agreem ents w ith  the Crow n, have given up other 
sovereign rights— either m any or few. B u t after deducting all these 
cessions from  the tota l o f  com plete sovereignty, it  is p la in  that the 
state still possesses “ z ”  rights. W hatever “ a ”  m ay be, no p art o f 
l(x ”  can be taken aw ay from  it  against its w ill— and the Crown 
can n ot do in d irectly  by a sanad w hich purports to  define the rights 
o f  the state, w hat it  cannot do d irectly . I f  the sanad defines the 
state 's  r igh ts  as w ider than ‘ V \  then to the extent o f  such excess it 
m ay be construed as a g ran t by the Crow n. B u t i f  the definition is 
narrow er than “ z ”  then to  the extent o f  the restriction  the sanad 
w ill be inoperative. The effect o f  the ord in ary  sanad m ay perhaps 
be expressed shortly  by saying that, leaving aside the exceptional 
cases where the C row n is m aking a new cession o f  sovereign rights, 
it is n oth in g  m ore than an act o f  com ity, expressing a form al recog
n ition  by the C row n  o f  pow ers o f  sovereignty which a  State in fact 
possesses.

W e need o n ly  add that where a  sanad is issued by the Crown in 
circum stances show ing that it  represents an agreem ent w ith the state 
concerned, then i t  is  in  fa c t  the record  o f  the agreem ent, and will 
have the operative  effect o f  an agreement. 
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U s a g e 9 s u f fe r a n c e  a n d  o t h e r  c a u s e s .

&.— ( d )  ( i )  U s a g e .— T h e su b ject o f  “ usage”  loom s la rge  in  d iscu s
sions o f  the righ ts  o f  the C row n  over the states, because it  is supposed  
by m any to  bo in  itse lf  a  source o f  sovereign  rights. T h is  id ea  is 
erroneous.

“ U sage”  is an am bigu ou s w ord . I t  has one sense o r  one set o f  
a ttr ibu tes  in  in tern a tion a l law , a n d  another in municipal law . In 
the form er, “ usage* ’ m eans the p ra c tice  com m on ly  fo llo w e d  by  in d e 
p en d en t n a t io n s ; and  has the b in d in g  ch aracter  o f  a  ru le  o f  law , 
because it  represents the consensus o f  o p in io n  am on gst free  and  in d e 
p en d en t nations.

B u t the ch a ra cter is tic  re la tion sh ip  betw een 1 n a tion s , w h ich  in 
in tern a tion a l law  g ives  to  usage its  lega l efficacy, is absent from  
In d ia . T he In d ia n  S tates are  n o t  in  th e  in tern a tion a l sense in d e 
p en d en t, bu t p rotected  by the B r it is h  C r o w n ; they  are  n o t  free  
i n t e r  se  to  fo llo w  w hat p ra ctices  o f  in tersta ta l re la tio n s  m ay seem 
g o o d  to them , and  thereby  to  fo rm  an d  ex h ib it  a consensus o f  o p in io n  
on  an y  p a rticu la r  u s a g e ; f o r  they  have, by  the v e ry  term s o f  th e ir  
basic agreem ent w ith  the C row n , g iv en  up the r ig h ts  o f  d ip lo m a tic  
n e g o tia tio n  w ith  an d  o f  w ar a g a in s t  or  pressu re  u p o n  other In d ia n  
States, an d  have en trusted  to  the C row n  the re g u la tio n  o f  th e ir  
external re la tion s , in  return  fo r  the Crow n*s gu a ra n tee  th at i t  w ill 
m a in ta in  in  their  in te g r ity  th e ir  co n s titu t io n a l rights, p r iv ile g e s  
an d  d ig n itie s , th eir  t e r r it o r y  an d  th e ir  th ron e . N o  consensus o f  
o p in io n  as am on gst free  and  in d ep en d en t n a tion s  can  therefor'e even - 
begin  to  take shape, an d  w ith ou t i t  the sou rce  o f  o b lig a t io n  in the 
in tern ation a l re la tion sh ip  ca n n ot arise.

In  m u n ic ip a l law  usage is o f  itse lf  s te r i le ;  it  creates neither rights 
n or o b lig a tion s . I t  is tru e  th a t a  cou rse  o f  d e a lin g  betw een tw o 
parties  m ay be ev id en ce  o f  an agreem ent to  v a ry  some e x is t in g  co n 
tract, sc. i f  it  represents a  ta c it  bu t rea l agreem en t betw een them , 
th at * n o tw ith sta n d in g  the express term s o f  th a t c o n tra c t  they w ill be 
bou n d  by the p ra c tice  w h ich  they  have been used to  fo llo w . In  such 
a  case the usage becom es em bod ied  in  a  fresh , th ou g h  ta c it  an d  u n 
w ritten  agreem ent, bu t it  is  n o t the usage itse lf , i t  is the agreem ent 
u n d e r ly in g  it, w h ich  g iv es  rise-to  the new  righ ts .

A n d  we sh ou ld  a d d  th a t the in fe ren ce  th at o) new  agreem en t has 
thus been m ade ca n n ot be l ig h t ly  d ra w n . T h ere  is a  v ita l d is t in c 
tio n  between acqu iescence b y  A  in  acts w h ich  in v o lv e  a1 d ep a rtu re  by 
B from  the e x is t in g  con tra ct betw een them , and  an agreem en t by 
both to  a  v a r ia t io n  o f  the co n tra ct, so th at B shall in  fu tu r e  have 
the r ig h t  to  d o  those acts, w hether A  acqu iesces or  not. W e  use the 
w ord  “ v a r ia t io n ”  d esig n ed ly , because the so v e re ig n ty  o f  the states 
rem ains in  them , save in  so fa r  as i t  has been ceded  by  trea ty  o r  
other agreem ent, an d  a n y  fu rth e r  d im in u tio n  o f  the sovere ign  r ig h ts  
o f  the state m ust con stitu te  a  v a r ia t io n  o f  the e x is t in g  co n tra c t  so 
con ta in ed  in the tre a ty  o r  other agreem ent.

W e recogn ise  th at there are  in  o th er fields o f  human'*a ffa irs  o cca 
sions when usage as such m ay  a cq u ire  the b in d in g  fo rc e  o f  law , bu t 
they are, in o u r  o p in io n , irre le v a n t to  the m atters  u n d er co n s id e ra 
tio n  F o r  instance, we d isre g a rd  the case o f  usage as a  h istorica l 
o r ig in  o f  ru les o f  the com m on  law  o f  a  co u n try , because the h is to ry  
o f  B ritish  re la tion s  w ith  th a  states leaves no room  fo r  the b ir th  and 
grow th  o f  a  com m on  law . F o r  a n a log ou s  reasons we see n o  relevan ce 
in  usages such as have led  to  the g ro w th  o f  the ca b in et system  in  the 
u n w ritten  co n stitu tion  o f  G rea t B r ita in , o r  have set p a r lia m e n ta ry  
lim ita t io n s  u p on  the R o y a l P re ro g a tiv e . ^
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" firie wc see 110 groun d  upon  which there can be im puted to
usage between an In dian  State and the Crow n any different efficacy 
trom  that which m ay be attributed to it by m unicipal law between 
individuals. I t  fo llow s therefore that m ere, usage cannot vary the 
treaties or agreem ents between the states and the Crow n, because o f 
itseli it does not create any new righ t or im pose any new obligation  
Acquiescence in  a p a rticu la r  act or a p articu lar series o f  acts p r im d  
f a c i e  does noth ing more than authorize the d o in g  o f  those parti- 
cu la i acts on the particu lar occasions when acquiescence was so 
given . I t  is lega lly  possible that behind the usage there should in 
fa ct  be an agreem ent dea ling  w ith rights, but it  is im portan t to 
realize the lim itation s w ith in  which it  is perm issible to in fer such 
an agreem ent, v iz . ,  that no agreem ent can underlie usage, unless both 
the con tra ctin g  parties in t e n d  to make one.

A n d  where an agreem ent is n ot m ade p la in  by in corpora tion  in 
a w ritten instrum ent w hich can be read and understood, it  is im port
ant to avo id  con fu sion  o f  thought as to the subject matter. A 
licence to  the G overnm ent o f  In d ia  to do a p articu lar act on one or 
m ore occasions, w hich w ith ou t leave w ould  be an encroachm ent upon 
the state s sovereignty , is n ot an agreem ent to  cede sovereign powers. 
A n d  no in feren ce  o f  an agreem ent to  cede sovereignty can be drawn 
from  one or from  m any such licences. The very  fa ct that a licence 
is sought shows a' recogn ition  by the C row n that it  does not possess 
the sovereign  pow er to  do the act w ithout the consent o f  the ruler 
concerned. And it  is obvious that a  licence o f  the k ind is much m ore 
lik e ly  to  be given in fo rm a lly  than a cession o f  sovereignty. It  
fo llow s therefore that, unless the circum stances view ed as a whole 
com pel the in ference that th c f p arties  were in ten d in g  to make an 
agreem ent ch an g in g  their sovereign  relationship , the usage cannot 
alter their rights. A n d  on this question o f  fact, it should be borne 
in mmcl that the C row n and the states have acted in a w ay which 
shows that this view  has really been taken by both. In the case of 
m any states there exists a' whole series o f  treaties and engagements, 
regu la tin g  m any aspects o f  their relationship  by express provision. 
W here express contractual regu la tion  thus extends in m any direc
tion s over the field o f  p o litica l contact, there rem ains little  room  for  
im p ly in g  ta c it  agreem ent.

S im ila r ly  where it  is sought upon  evidence o f  conduct to. found 
an a llegation  o f  “ usage,”  and from  that usage to im ply  an agree
m ent, i f  the facts  d isclose protests by the state or any other evidence 
n ega tiv in g  an in ten tion  to make such an agreem ent, the very basis 
o f  the claim  is destroyed. It  is perhaps pertin en t to observe that 
where a p o lit ica l p ractice  is said  to am ount to  a usage follow ed  as 
between the C row n and a state or states, and that practice  began 
with some act o f  the G overnm ent o f  In d ia  d u rin g  a m in ority  or 
other in terregnum  when the state was under B ritish  adm inistration , 
there is a'n ad d ition a l obstacle to  the inference from  the usage o f 
an y  in ten tion  by the state to  make any agreem ent affecting its 
sovereignty .

I t  fo llow s from  the w hole reasoning o f  this O p in ion  that the on ly  
k ind  o f  “ usage”  in  connection  w ith  the In d ian  States, which can 
even in d ire ctly  be a source o f  sovereign pow ers, is not a usage com 
mon to  m any states as is the case in in ternational law, but a course 
o f  d ea lin g  between a p articu lar state and the Crow n o f  a kind 
which justifies an inference, o f  an agreem ent by that state to the 
C row n h avin g  som e new sovereign  pow er over the state. W e m ay 
also add  that a “ p o lit ica l p ra ctice ”  as such has no b ind ing  fo rce ;
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still less have in d iv id u a l p receden ts or  ru lin g s  o f  the G overnm ent o f  
In d ia .

W hen we speak o f  the p o ss ib ility  o f  in fe r r in g  an agreem ent from  
usage, we desire to p o in t  o u t  that such an  agreem ent can  o n ly  be 
ju le i red as a g a in st the p a r t icu la r  state w h ich  was p a r ty  to  the usage, 
and ca n n ot extend  to  b in d  an y  other state. T h is  ca u tion  sh ou ld  be 
observed even where som e other state has been fo l lo w in g  the id en tica l 
usage. In  the case o f  S tate  A  ev id en ce  o f  fa cts  beyon d  the usage 
itse lf m ay con ce iva b ly  ju s t i fy  the in feren ce  o f  a g re e m e n t; in the case 
o f  S ta te  B , such a d d it io n a l evidence m ay be absent.

( i i )  S u f f e r a n c e .— T he w o rd  “ su ffe ra n ce ”  m eans “ acqu iescence”  ; 
and  m ay either am ou n t to  a con sen t to  par tier. Jar acts, o r  p a r t icu la r  
th ings, or be o f  such a ch aracter , an d  g iv en  in  such circu m stan ces 
as to  ju s t i fy  the in feren ce  o f  an  agreem ent. F rom  the lega l p o in t  
o f  view  its  efficacy is no g rea ter , an d  n o  less, than th a t o f  usage, and 
it  is in  principle, covered  by w hat we have sa id  abou t usage. I f  
there be any difference, it  is rather th a t the w ord  seems to  ex c lu d e  
the idea  o f  tw o-sided  agreem ent.

5. — (e) T h e  o r d in a r y  r u le  th a t  th e b u r d e n  o f  p r o o f  is  u p o n  th e  
p e rso n  w h o is  p r o p o u n d in g  th e e x is te n c e  o f  an  a g re e m e n t  a p p lie s , 
in  o u r  v ie w , in  the case  o f  th e  s ta tes  a n d  the C r o w n , w ith  as m u ch  
fo r c e  as i t  a p p lie s  t o  th e case  o f  in d iv id u a ls  w h ose  r e la t io n s  are 
g o v e r n e d  by  m u n ic ip a l  Jaw.

P a  r a m  o u n t c y .

6. — ( a )  W e have a lre a d y  [p a ra g ra p h  3 (J), s u p r a ]  d iscussed certa in  
aspects o f  p a ra m o u n tcy  a'nd have exp ressed  the o p in io n  that the 
re la tion sh ip  is  fou n d e d  u p on  agreem ent, exp ress or im p lied , e x is t in g  
in  the case o f  a ll the states, an d  that the m u tu al r igh ts  an d  duties, 
to  w h ich  it  g ives  rise, are the sam e in  the case o f  a ll the states. In  
o rd e r  to  ascertain w hat these m utual r ig h ts  an d  d u ties  are  it  is 
necessary to con sider w hat are  the m atters in  resp ect o f  w h ich  there 
has been a  cession  o f  s o v ere ig n ty  on  the p a r t  o f  a ll the states.

6.— ( b ) The g is t  o f  the agreem en t co n s titu t in g  p a ra m o u n tcy  is, 
we th ink , th at the state tra n s fers  to  the C row n  the w h ole  con d u ct 
o f  its  fo re ig n  re la tion s— every oth er state be in g  fo re ig n  fo r  th is  p u r 
pose— and the w hole  re sp o n s ib ility  o f  d e fe n c e ; the co n s id e ra tio n  fo r  
th is cession  o f  s o v ere ig n ty  is  an  u n d e rta k in g  by the C row n  to  p r o 
tect the state an d  its  ru ler  a g a in s t  a ll enem ies an d  d an g ers  external 
and  in tern a l, an d  to  s u p p o r t  the ru ler  and h is la w fu l successors on 
the throne. These m atters m a y . be co n v e n ie n tly  su m m arised  as, and  
are  in  this O p in io n  ca lled , “ fo re ig n  re la tion s  and  external "and in te r 
nal s e cu r ity .”  W e can  find n o  ju s t ifica t io n  fo r  sa y in g  th a t the 
r igh ts  o f  the C row n  in  its  ca p a c ity  as P a ra m o u n t P o w e r  exten d  
beyon d  these m atters. T he tru e  test o f  the le g a lity  o f  a n y  c la im  b y  
the C row n, based on  p a ra m ou n tcy , to  in te r fe re  in  the in tern a l sover
e ig n ty  o f  a  state m ust, we th in k , be fo u n d  in  the answ er to  the 
fo llo w in g  q u e s t io n : “ Is  the a ct w h ich  the C ro w n  c la im s to  d o  neces
sary  fo r  the p u rp o se  o f  e x e rc is in g  the r igh ts  or  fu lf i l l in g  the o b lig a 
tion s  o f  the C row n  in  con n ection  w ith  fo re ig n  re la tio n s  an d  external 
an d  in tern a l s e c u r ity ? ”  I f  the c la im  be tested  in  th is  w ay, its  
le g a lity  or  otherw ise shou ld  be re a d ily  a scerta in ab le . These m atters  
d o  n o t fa l l  w ith in  the com peten ce  o f  a n y  lega l tr ib u n a l a t p resen t 
e x is t in g ; bu t i f  they  d id , such a tr ib u n a l when in  possession  o f  all 
the fa cts  w ou ld  find  no in su p era b le  d ifficu lty  in  d e c id in g  the 
qu estion .
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w hich3 a °r*N hn j ?  ^ P lrl lon  to  d iscuss p a r t icu la r  cases in
m l  so v or pin- i '^e 1 ‘‘^ a m o u n t  P ow er to  in te r fe re  w ith  the in ter-
we ln v p  i n ,Ly- ° < A r mier W0Llld be ju stified ’ on  the p r in c ip le  w hich  

- m io have ,n ,n c ,;uted. T h ere  are  certa in  cases, as fo r  exa m p le  such
s ta t ? ° 7 n nw hilth fh tYv  Flller aS ^ vould im Peril the security o f  his 

q u the .Pararraount Pow er w ould he c learly  entitled to
, '  ' e.‘ • kuch an interference w ould be necessary fo r  the purpose

l e^ ; C1Sln^  the Crow n s rights and fu lfillin g  its ob ligations towards 
UiL state. B u t in th is O pin ion  we are dealing rather with prin cip les  
than then a p p lic a t io n ; and an enum eration o f  cases in which inter
ference w ould  appear t p  be justifiable  w ould  be out o f  p lace It  
w ould be equally  ou t o f  plaice fo r  us to  try  to particu larize  as to 
wnat acts o f  in terference w ou ld  be proper, in cases where some 
am ount o f  in terference was adm itted ly  justifiable, beyond saying 
that the extent* m anner and duration  o f  the interference m ust be 
determ ined by the purpose defined in our question above.

6 — (c) W e have a lre a d y  sta ted , an d  we repeat, th a t the p o s it io n
o t  G rea t B r ita in  as P a ra m o u n t  P ow er  d ocs  n o t endow  it w ith  a n y
gen era l d is c re t io n a ry  r ig h t  to  in te r fe re  w ith  the in tern a l sovere ign ty  
o f  the states. T h a t  in  oerta in  m atters  the elem ent o f  d iscretion  
n ecessa r ily  enters, is n o  d o u b t  tru e . T hus in the case o f  a1 n a tion a l 
em erg en cy  the C row n  m ust te m p o ra r ily  be le f t  w ith  som e m easure 
o f  d is cre tio n  fo r  the com m on  p ro te c t io n  o f  all. B u t th is  is due to  
the fa c t  th a t the r ig h t  and d u ty  o f  the C row n  under the p a ra m ou n tcy  
a g ie e m e n t to  d e fe n d  the states n ecessarily  in v o lve  such a  d is cre tio n 
a r y  elem ent. Tt is a  v e ry  d iffe re n t th in g  to  say  that, in  case o f  a 
d iffe ren ce  a r is in g  betw een th e C ro w n  and a  state, the C row n  by 
virtue, o f  its  p a ra m o u n tcy  h as a gen era l d iscre tion  to  overru le  the 
o b je c t io n s  o f  the state. W h eth er o r  n o t  i t  is en tit led  to  d o  so m ust 
d ep en d  n o t  u p on  the d is cre tio n  o f  the C row n , b u t u p on  the answ er 
to  the q u estion  o f  fa c t  set o u t  in  th e la st su b -p a ra g ra p h .

6.— ( d )  S o  fa r  as wo can ju d ge , there is no evidence o f  the states 
gen era lly  agreein g  to vest in  the C row n any indefinite powers or  to 
con fer  upon it  any  un lim ited  d iscretion . The existence in certain  
parts o f  the field o f  paraJmountcy o f  such a d iscretionary elem ent as 
is referred  to  above, is no ground fo r  presum ing an intention to 

con fer  a s im ila r  d iscretion ary  au th ority  in any other fields, such as, 
fo r  exam ple, com m ercial or econom ic m atters. Indeed, the h istory  
o f  m ost states discloses num erous occasions on which the Governm ent 
o f  In d ia , in  order to get some action adopted w ithin or affecting a 
state, has sought and obtained  the consent, o f  the State to a p a rti
cu lar agreem ent fo r  the purpose, thus show ing a recogn ition  by the 
Crow n that its pow ers arc lim ited  and that it  cannot dispense with 
the consent o f  the state.

6.— (e )  Our op in ion  that the rights <ind duties aris in g  from  para- 
rnountcy a1 re un iform  throughout In d ia , carries with f t  the resultant 
view  that the C row n, b y  the w ere  far.f o f  i t *  param ou n tcy , cannot 
have greater powers in relation  to one state than it has in relation 
to  another. The circum stance that a state has, by express or im plied 
agreem ent, con ferred , upon the Crow n other specific powers, does not 
mean that the param ou n tcy  o f  the Crown has in relation  to that 
state received an extension . M uch less can it mean that it has by 
such an agreem ent received such an extension in relation to other 
states, which were not parties  to the agreem ent. The righ ts  so con
ferred  on the Crow n arise from  the agreem ent co n fe rr in g  them, and 

♦ p o t  from  t i e  position  o f  the Crow n as P aram ou nt Pow er.
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6.— ( / )  T h e  C ro w n  has, b y  the m ere  ce ss io n  to  i t  o f  p a r a m o u n tc y , 
a cq u ire d  n o  r ig h t  to  c o n tro l the in d e p e n d e n t  a c t io n  o f  a n y  s ta te  in  
m a tte rs  ly in g  o u ts id e  the s p e c ia l  f ie ld  so  ced ed . O u ts id e  th e  su b je c ts  
o f  fo r e ig n  r e la t io n s  a n d  the e x te r n a l a n d  in te r n a l s e c u r ity  o f  th e  
sta te , each sta te  re m a in s  f r e e  to  g u id e  its  a c t io n s  b y  c o n s id e r a t io n s  
o f  s e lf - in te r e s t , a n d  to  m a k e  w h a t b a rg a in  w ith  the G o v e rn m e n t o f  
I n d ia  it  m a y  ch oose . T h ere  is n o  leg a l o r  c o n s t i tu t io n a l  p o w e r  in  
the G o v e rn m e n t o f  I n d ia , o r  its  o fficers , n o r  in  the V ic e r o y  o r  the 
P o l i t i c a l  Departm ent#, to  in s is t  o n  a n y  a g re e m e n t b e in g  en tered  in to  
by a' state . N o r  is  th e re  a n y  le g a l  b a s is  f o r  a  c la im  th a t  a n y  sta te  
is  u n d e r  a d u ty  to  c o -o p e r a te  in  m a tte rs  o u ts id e  th e  fie ld  o f  p a r a 
m o u n tcy , w ith  B r it is h  I n d ia .  T h e  p h ra se  "s u b o r d in a te , c o -o p e r a t io n ’ ’ 
w h ich  a p p e a rs  in  som e tre a t ie s  (c.<y., the  U d a ip u r  T r e a t y  o f  1818) is 
c o n c e rn e d , in  o u r  o p in io n ,  s o le ly  w ith  m i l i t a r y  m a tte rs .

I t  fo l lo w s  fr o m  th is  a s c e r ta in m e n t  o f  the leg a l p o s it io n , th a t  in  a 
la r g e  field  o f  su b je c ts , such  as fisca l q u e s t io n s , a n d  th e  c o m m e rc ia l a n d  
in d u s tr ia l  d e v e lo p m e n t  o f  I n d ia  a s  a  w h o le , i t  is  w ith in  th e  r ig h ts  o f  
each  s ta te , so  fa r  as p a r a m o u n tc y  is  c o n c e r n e d , a n d  a p a r t  fr o m  
sp e c ia l a g re e m e n t, t o  r e m a in  in a c t iv e , a n d  t o  a b s ta in  fro m  c o -o p e r a 
t io n  w ith  B r it is h  T n d ia . In  m a n y  d ir e c t io n s  th e  leg a l g a p  m a y  h ave  
been b r id g e d  b y  p a r t ic u la r  a gree .m en (s b e tw een  in d iv id u a l  s ta tes  a n d  
B r it is h  I n d i a : b u t  such  a g re e m e n ts  m a y  fa l l  s h o r t  o f  what, is, o r  m a y  
h e re a fte r  b ecom e, d e s ir a b le  in  th e co m m o n  in te re s t  o f  th e  d e v e lo p 
m en t o f  I n d ia  as a  w h o le , o r  m a y  n eed  r e v is io n . I t  is  th e r e fo r e  im 
p o r ta n t  t o  d r a w  a t te n t io n  to  th e  fu n d a m e n ta l le g a l  p o s it io n , th a t  i f ,  
o n  p o l i t ic a l  g r o u n d s  th e  c o -o p e r a t io n  o f  th e  s ta te s  is  d e s ire d , th e ir  
co n s e n t  m u st b e  o b ta in e d . T h e  co n v e rs e  p r o p o s i t io n  is  e q u a lly  tru e . 
O u ts id e  th e  m a tte rs  co v e re d  b y  p a r a m o u n tc y , a n d  in  th e a b sen ce  o f  
sp e c ia l a g re e m e n t, n o  sta te  is  e n t it le d  t o  d e m a n d  the a ss is ta n ce  o f  
th e  G r o w n  t o  e n fo r c e  th e  c o -o p e r a t io n  o f  B r it is h  I n d i a  in  th e  p e r fo r m 
a n ce  o f  th ose  a cts  w h ich  the s ta te s  m a y  c o n s id e r  d e s ir a b le  fr o m  th e ir  
p o in t  o f  v iew .

G.— (r/) T h e  r ig h ts  o f  a n y  g iv e n  s ta te  b e in g  d e fin ed  b y  its  a g re e m e n t  
w ith  th e  C r o w n , i t  fo l lo w s  th a t  th e  G ro w n  h a s n o  p o w e r  t o  c u r ta il  
those, r ig h ts  b y  a n y  u n ila te r a l a ct .

F o r  th e  sam e rea son  i t  is  im p o s s ib le  f o r  P a r l ia m e n t  in G r e a t  
B r it a in ,  b y  m oa n s  o f  le g is la t io n , t o  c u r ta il  a n y  r ig h ts  o f  th e  sta tes . 
T h e  G row n  c a n n o t  b re a k  a  t r e a ty  w ith  the co n c u rre n ce  o f  the  L o r d s  
a n d  C o m m o n s  a n y  m o re  th a n  "w ithout t h e ir  c o n c u r r e n c e .

S im i la r ly ,  th e  L e g is la tu r e  o f  B r it is h  T n d ia  is  e q u a lly  u n a b le  t o  
im pose, u p o n  th e  r u le r  o f  a  s ta te  a n y  o b l ig a t io n  w h ich  u n d e r  its  a g r e e 
m en ts w ith  the sta te  th e  G ro w n  is n o t  a u th o r iz e d  t o  im p o s e .

G.— (7/) Tt is  a n e ce ssa ry  co n s e q u e n ce  o f  the  c o n c lu s io n s  e x p re sse d  
ab ove  t h a t  th e  .r e la t io n s h ip  o f  p a r a m o u n tc y  in v o lv e s  n o t  m e r e ly  a ces 
s ion  o f  s o v e r e ig n ty  b y  each sta te , b u t  a lso  th e  u n d e r t a k in g  o f  d e fin ite  
o b l ig a t io n s  b y  the P a r a m o u n t  P o w e r  to w a r d s  each  sta te . T h is  a sp e c t  
o f  th e  m a tte r  w il l  n o t  be d is p u te d .

T h e  d u t ie s  w h ic h  l ie  u p o n  th e  C r o w n  to  e n su re  th e  e x te r n a l a n d  
in te rn a l s e c u r ity  o f  the. sta tes , a n d  to  k eep  a v a i la b le  w h a te v e r  a rm e d  
fo rce s  m a y  he n e ce s sa ry  f o r  th ese  p u rp o s e s , a re  p la in .

S im ila r ly ,  the fa c t  th a t  th e  s ta tes , b y  r e c o g n is in g  th e  p a r a m o u n tc y  
o f  the C ro w n , h a v e  a b a n d o n e d  the r ig h t  t o  se ttle  b y  f o r c e  o f  a rm s 
d is p u te s  w h ich  m a y  a r ise  b etw een  th em , c le a r ly  im p o se s  u p o n  the 
C ro w n  the d u t y  e ith e r  t o  a c t  i t s e l f  a s  an. im p a r t ia l  a r b it e r  in  such  
d is p u te s , o r  t o  p r o v id e  som e r e a s o n a b ly  ju s t  a n d  e ffic ie n t  m a c h in e r y  ■-
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o f  an  im p a r t ia l  k in d  fo r  th e ir  a d ju stm en t, an d  fo r  en su rin g  com 
p lia n c e  w ith  a n y  decisu^ja so  a rr iv e d  at.

W e  sh ou ld  a d d  th a t such  an  im p lie d  o b lig a t io n  on  the C row n  m ust 
ca r r y  w ith  i t  the  c o r r e s p o n d in g  im p lic a t io n  o f  such  o b lig a tio n s  on  
each  sta te  as m a y  be n ecessa ry  t o  m ake the m a ch in ery  efiective.

6-—(i) T h e  q u estion  a lso  a rises  w hether th ere  is  a n y  o b lig a t io n  u p on  
the C ro w n  a n a lo g o u s  to  th a t  d escribed  b y  us in  the last su b -p a ra grap h  
in  a  case w here the d isp u te  is  betw een a  state a n d  the G overn m en t 
o f  I n d ia . W e  re cog n ise  th a t  th is  q u estion  is  on e  o f  grea t p ra c t ica l 
im p o r ta n c e  to  the states. W e  are  in s tru cted  th a t  a  co m p la in t  m ade 
b y  a  sta te  a g a in s t  th s  G ov ern m en t is d ec id ed  b y  the G overn m en t, on  
a  m ere  w r itte n  re p re se n ta t io n , w ith o u t  a n y  o f  the o p p o rtu n it ie s  
a ffo rd e d  by  o r d in a r y  le g a l p ro ce d u re  f o r  te s t in g  th e o p p o s ite  s id e ’ s 
a rg u m en ts  and  e v id e n c e ; th a t th e  m a te r ia l on  w h ich  the d ecis ion  is 
based  is  k ep t secret, a n d  fin a lly , th a t  on  m a n y  occa sion s o f  d isp u te , 
in  th e v iew  o f  th e  P r in ce s  a n d  C h ie fs , th e  G ov ern m en t o f  I n d ia  is 
both  p a r ty  a n d  ju d g e  in  its  ow n  case.

W e  h ave  co n s id e re d  th is  m a tter , b u t  w e a re  o f  o p in io n  th at, d is 
r e g a r d in g  a ll p .o lit ica l con s id e ra tio n s , th ere  is  n o  lega l o b lig a t io n  u p o n  
th e  C ro w n  to  p r o v id e  m a ch in e ry  f o r  in d e p e n d e n t a d ju d ic a t io n . E ach  
S ta te , w h en  c e d in g  p a r a m o u n tc y , ob ta in ed  fro m  the C row n  b y  agree

m en t ce r ta in  u n d e rta k in g s , express o r  im p lie d , bu t in  o u r  v iew  th is  
w as n o t  on e , a n d  ca n n o t  be im p lie d . T he states m ere ly  re lie d  u p on  
th e  C row n  to  c a r r y  ou t its  u n d erta k in g s .

6. — (j) W h en ever  f o r  a n y  reason  the C row n  is in  ch a rge  o f  the a d 
m in is t r a t io n  o f  a  sta te  o r  in  co n tr o l o f  a n y  in terests  o r  p r o p e r ty  o f  
a  sta te , its  p o s it io n  is, w e th in k , in  a  tru e  sense a  fid u cia ry  on e . 
Thalt a  tru stee  m u st n o t  m ak e a  p r o f it  o u t  o f  h is  tru st, th a t a  g u a r 
d ia n  in  h is  d e a lin g s  w ith  h is  w a rd  m u st a ct  d is in terested ly , are lega l 
co m m o n p la ce s , a n d  a ffo rd  a  re lia b le  a n a lo g y  t o  the re la tion sh ip  
b etw een  th e  P a r a m o u n t  P o w e r  a n d  th e states. U p o n  th is  v iew  the 
C ro w n  w o u ld  n o t  be ju s t if ie d  in  c la im in g  the r ig h t  as P a ra m o u n t 
P o w e r , f o r  e x a m p le , t o  o v e r r id e  the r ig h ts  o f  a  state in  the in terest 
o f  B r it is h  I n d ia . S u ch  a  c la im  w o u ld , in  ou r  v iew , be in d e fen s ib le  
on  the g ro u n d  la s t  m e n tio n e d , a n d  a lso  because i t  w o u ld  in v o lv e  the 
e x te n s io n  o f  th e  co n c e p t io n  o f  p a r a m o u n tc y  b ey on d  the lim its  w h ich  
w e h ave  d e n ie d  above.

The nature of the relationship.

7. T h e  term s o f  re fe re n ce  t o  th e In d ia n  S ta tes  C om m ittee  ra ise  
a n o th e r  q u e s t io n  t o  th e  le g a l a sp ect o f  w h ich  w e h ave  g iv en  ca re fu l 
c o n s id e r a t io n , n a m ely , the  n a tu re  o f  the re la tio n sh ip  betw een the 
P a r a m o u n t  P o w e r  a n d  th e  states h a v in g  re g a rd  p a r t ic u la r ly  t o  the 
p a r t ie s  betw een  w h om  th e  m u tu a l r ig h ts  a n d  o b lig a t io n s  subsist and 
th e  ch a ra cte r  o f  th ose  r ig h ts  a n d  o b lig a t io n s . O u r v iew s m a y  be sum 
m a r ise d  as f o l l o w s :  —

( i )  T h e  m u tu a l r ig h ts  a n d  o b lig a t io n s  crea ted  b y  tre a ty  and  
a g reem en t a re  betw een  th e states an d  the B r it ish  C row n. 
T h e  P a r a m o u n t  P o w e r  is  the B r it is h  C row n  a n d  no one 
e ls e ; a n d  i t  is  t o  i t  th a t  the states have en tru sted  th e ir  
fo r e ig n  re ls ltion s a n d  e x te rn a l an d  in tern a l secu rity . I t  
w as n o  a cc id e n ta l o r  loose  use o f  la n g u a g e , when on  the 
th re sh o ld  o f  d e a lin g  w ith  the su b je c t  o f  the In d ia n  States, 
the  M o n ta g u -C h e lm s fo rd  r e p o r t  d escribed  the re la tion sh ip  

,  a's a  r e la t io n s h ip  t o  th e  B r it ish  C r o w n ; f o r  the tre a ty
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re la t io n s  o f  th e  sta tes  a re  w ith  th e  K in g  in  h is  B r it is h  
o r ,  i t  m a y  be, in  h is  I m p e r ia l  c a p a c ity , a n d  n o t  w ith  th e 
K in g  in  th e  r ig h t  o f  a n y  o n e  o f  h is  D o m in io n s . T h e  c o n 
t r a c t  is  w ith  th e  C r o w n  as th e h ea d  o f  th e  e x e c u t iv e  g o v 
e rn m en t o f  the  U n ite d  K in g d o m , u n d e r  th e  c o n s t i tu t io n a l  
c o n tr o l o f  th e  B r it is h  P a r lia m e n t .

( i i )  T h e  sta tes c a n n o t  d ic ta te  to  the C r o w n  th e  p a r t ic u la r
m eth od s  b y  w h ich , o r  s e rv a n ts  th r o u g h  w h om , th e  C r o w n  
sh o u ld  c a r r y  o u t  it s  o b l ig a t io n s . T h e  S e c r e ta r y  o f  S ta te , 
the  V ic e r o y  a n d  th e p re se n t G o v e r n m e n t  o f  B r it is h  I n d ia  
a re  th e  se rv a n ts  ch o s e n  b y  th e  C r o w n  t o  p e r fo r m  th e  
C ro w n 's  o b l ig a t io n  t o  th e  sta tes . S o  lo n g  as th o se  o b l i 
g a t io n s  a re  b e in g  fu lf i l le d , a n d  th e  r ig h ts  o f  th e  sta tes  
re sp e cte d , th e  s ta tes  h a v e  n o  v a l id  c o m p la in t . T h is  l ib e r t y  
is  n e ce s s a r ily  s u b je c t  t o  the c o n d it io n  th a t  th e  a g e n cy  a n d  
m a c h in e r y  u sed  b y  th e C r o w n  f o r  c a r r y in g  o u t  its  o b l ig a 
t io n s  m u st n o t  be o f  su ch  a  c h a r a c te r , as t o  m ak e i t  p o l i 
t i c a l ly  im p r a c t ic a b le  f o r  th e  C r o w n  to  c a r r y  o u t  it s  o b l ig a 
t io n s  in  a  s a t is fa c t o r y  m a n n e r .

( i i i )  T h e  o b l ig a t io n s  a n d  d u t ie s  w h ic h  th e  p a r t ie s * to  th e  t r e a t ie s  
h a v e  u n d e rta k e n  r e q u ir e  m u tu a l f a i t h  a n d  t r u s t ; th e y  
d e m a n d  f r o m  th e  I n d ia n  P r in c e s  a  p e r s o n a l l o y a l t y  t o  th e  
B r it is h  C r o w n , a n d  f r o m  th e  B r it is h  C r o w n  a  c o n t in u o u s  
s o l ic i t u d e  f o r  th e  in te re s ts  o f  e a ch  s t a t e ; a n d  th e y  e n ta il  
a  c lo se  a n d  c o n s ta n t  in te r c o u r s e  b e tw e e n  th e  p a r tie s .

I n  m u n ic ip a l  la w  c o n tr a c ts  m a d e  in  r e l ia n c e  o n  th e  p e r s o n a l c a p a 
c i t y  a n d  c h a r a c te r is t ic s  o f  o n e  p a r t y  a re  n o t  a s s ig n a b le  b y  h im  t o  a n y  
o th e r  p e rs o n . W e  r e g a r d  th e  p o s i t io n  o f  th e  C r o w n  in  i t s  c o n t r a c t s  
w ith  th e  sta tes  as c o m p a r a b le . N o t  o n ly  is  th e  B r i t is h  C r o w n  res
p o n s ib le  f o r  th e  d e fe n c e  a n d  s e c u r it y  o f  th e  s ta te s  a n d  th e  c o n d u c t  
o f  th e ir  f o r e ig n  re la tio n s ,, b u t  i t  h a s  u n d e r ta k e n  to  d is c h a r g e  th ese  
d u t ie s  i t s e l f  f o r  th e  sta tes . T h e  B r it is h  C r o w n  h a s  th is  in  c o m m o n  
w ith  a  c o r p o r a t io n  th a t  b y  it s  n a tu r e  i t  m u st  a c t  t h r o u g h  in d iv id u a l s ;  
b u t  w h ere  i t  h as u n d e r ta k e n  o b l ig a t io n s  a n d  d u t ie s  w h ic h  h a v e  b een  
th u s  e n tru s te d  t o  i t  b y  th e  o th e r  c o n t r a c t in g  p a r t y  in  r e l ia n c e  o n  it s  
s p e c ia l c h a r a c te r is t ic s  a n d  r e p u t a t io n , i t  m u st  c a r r y  o u t  th o se  o b l i 
g a t io n s  a n d  d u t ie s  b y  p e rs o n s  u n d e r  i t s  o w n  c o n t r o l ,  a n d  c a n n o t  d e le 
g a te  p e r fo r m a n c e  to  in d e p e n d e n t  p e rso n s , n o r  a ss ig n  t o  o th ers  th e  
b u rd e n  o f  it s  o b l ig a t io n s  o r  th e  b en e fit  o f  i t s  r ig h ts . S o  th e  B r it is h  
C r o w n  c a n n o t  r e q u ir e  th e  I n d ia n  S ta te s  t o  t r a n s fe r  th e  lo y a l t y  w h ich  
th e y  h a v e  u n d e r ta k e n  t o  sh ow  t o  th e  B r it is h  C r o w n , t o  a n y  t h ir d  
p a r t y ,  n o r  can  it , w it h o u t  th e ir  co n s e n t , h a n d  o v e r  t o  p e rso n s  w h o  
a re  in  la w  o r  fa c t  in d e p e n d e n t  o f  th e  c o n t r o l  o f  th e  B r i t is h  C r o w n , 
th e  c o n d u c t  o f  th e  s ta te s ’ f o r e ig n  r e la t io n s , n o r  th e  m a in te n a n c e  o f  
th e ir  e x te r n a l o r  in te r n a l s e c u r ity .

L eslie Scott.

S tuart B evan .

W ilf r id  G reene.

V alentine H olmes.

D. B. S omervell.

2ith July| 1928.

% 74



.  I  A P P E N D I X .
• \ ________

Extract from Queen Victoria’s Proclamation, 1858.
“ W e  h ereb y  a n n ou n ce  to  the N a tiv e  P rin ces  o f  I n d ia  th a t a ll 

I r c a t ie s  a n d  E n g a gem en ts  m ade w ith  them  b y  o r  u n der the a u th o r ity  
■of the H o n o u r a b le  E a s t  I n d ia  C o m p a n y  a re  by  U s a ccep ted  and  w ill 
be s cru p u lo u s ly  o b se rv e d ; a n d  W e  look  fo r  the lik e  observance on  
th e ir  p a r t . W e  d es ire  n o  ex ten sion  o f  O u r p resen t T e r r ito r ia l  P o s 
se ss io n s ; a n d  w h ile  W e*w ill a d m it  n o  a g gression  u p on  O u r D om in ion s  

•or O ut r ig h ts  to  be a ttem p ted  w ith  im p u n ity , W e shall san ction  no 
en cro a ch m e n t o n  those o f  oth ers. W e  shall resp ect the r ig h ts , d ig n ity , 
a n d  h o n o u i o f  N a t iv e  P r in ce s  as O u r o w n ; an d  Wre desire  th a t they, 
as w ell as O u r o w n  su b jects , sh ou ld  e n jo y  th a t p ro sp e r ity  and  that 
so c ia l a d v a n cem en t w h ich  can  o n ly  be secu red  b y  in te rn a l peace  and  
g o o d  G o v e r n m e n t/*

Extract from King Edward VIPs Coronation Message.
“  .To a ll  M y  fe u d a to r ie s  a n d  su b je c ts  th ro u g h o u t I n d ia , I  renew  

th e  assu ran ce  o f  M y  re g a rd  f o r  th e ir  lib ertie s , o f  resp ect fo r  th e ir  
d ig n it ie s  a n d  r ig h ts , o f  in terest in  th e ir  advan cem en t, an d  o f  d evo 
t io n  t o  th e ir  w e lfa re , w h ich  a re  the su p rem e a im  an d  o b je c t  o f  M y  
ru le , a n d  w h ich , u n d er  the b less in g  o f  A lm ig h ty  G od , w ill  lea d  to  
th e  in c re a s in g  p r o s p e r it y  o f  M y  I n d ia n  E m p ire , an d  th e  g rea ter 
h a p p in e ss  o f  its  p e o p le .”

Extract from King George V ’ s Speech at the Delhi Coronation Durbar,
1 9 1 1 .

“ F in a l ly ,  I  r e jo ic e  t o  h ave  th is  o p p o r t u n it y  o f  ren ew in g  in  M y  
o w n  p erson  those assu ran ces w h ich  have been g iv e n  y ou  b y  M y  
rev e re d  p red ecessors  o f  th e  m a in ten a n ce  o f  y o u r  r ig h ts  a n d  p r iv ile g e s  
a n d  o f  M y  ea rn est co n ce rn  f o r  y o u r  w e lfa re , p eace , a n d  con ten tm en t.

“ M a y  th e  D iv in e  fa v o u r  o f  P r o v id e n c e  w a tch  ov e r  M y  people an d  
a ssist M e in  M y  u tm o st  en d ea v ou r  t o  p ro m o te  th e ir  h a p p in ess  and  
p r o s p e r ity .

“ T o  a ll  p resen t, fe u d a to r ie s  a n d  su b jects , I  ten d er O u r lo v in g  
g r e e t in g /  *

Extract from King George V ’ s Proclamation, 19 19 .

“ I  ta k e  th e  o cca s io n  a g a in  t o  assure the P r in ce s  o f  I n d ia  o f  m y  
d e te r m in a t io n  ever t o  m a in ta in  u n im p a ire d  th e ir  p riv ileg es , rights 
a n d  d ig n it ie s .”

Extract from King George V’s Proclamation, 1 9 2 1 .

“ I n  M y  fo r m e r  P ro c la m a tio n  I  rep ea ted  the assu ran ce g iv en  on 
m a n y  o cca s io n s  b y  M y  R o y a l p redecessors a n d  M y se lf, o f  M y  d eterm i
n a t io n  ever t o  m a in ta in  u n im p a ire d  the p r iv ileg es , r ig h ts  a n d  
d ig n it ie s  o f  th e  P r in c e s  o f  In d ia . T h e  P r in ce s  m a y  rest assured that 
thiB p le d g e  re m a in s  in v io la te  a n d  in v io lab le /*
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