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THE

LAWS OF MENU,
SON OF BRAHMA,

(CONTINUED.)

C H A P T E R  T H E  N IN T H .

On Judicature-, on Law , Private and Criminalj 
and on the Commercial and Servile Claffes.

l .  4 I  N O W  will propound the immemorial 
‘ duties of man and woman, who mud: both 
4 remain firm in the legal path, whether united
* or feparated.

2. * Day and night muff women be held by 
4 their protedlors in a Rate of dependence ; but 
4 in lawful and innocent recreations, though 
4 rather addicted to them, they may be left at
* their own difpofal.

3. 4 Their fathers protedl hem in childhood; 
4 their hufbands protect them in south; their 
4 fons protect them in a g e; a woman is never 
4 fit for independence.

V O L ,  V I .  E
I



4. 4 Reprehenfible is the father, who gives 
4 not his daughter in marriage at the proper 
‘ time; and the hufband, who approaches no„t 
4 his wife in due' feafon ; reprehenfible alfo is 
« the fon, who protects not his mother after the

* death of her lord.
5. 4 Women mull:, above all, be reftrained 

4 from the fmalleft illicit gratification ; for, not
* being thus reftrained, they bring forrow on

* both families :
6. 4 Let hulbands confider this as the fupreme

* law, ordained for all claffes; and let them,
4 how weak foever, diligently keep their wives
4 under lawful reftridtions;

7. 4 For he, who preferves his wife from 
4 vice, preferves his offspring from fufpicion of 
4 baflardy, his ancient ufages from neglett, his 
« family from difgrace, himfelf from anguijh, and 
4 his duty from violation.

8. 4 The hufband, after conception by his 
4 wife, becomes himfelf an embryo, and is born 
4 a fecond time here below j for which reafon 
4 the wife is called jay a, fince by her {jay ate) 
-4 he is born again:

9. 4 Now the wife brings forth a fon endued 
4 with fimilar qualities to thofe of the father; 
4 fo that, with a view to an excellent offspring, 
4-he muft vigilantly guard his wife.

10. 4 No man, indeed, can wholly reftrain
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‘  women by violent meafures ; but, by thefe
* expedients, they may be reftrained :

11. * Let the hufband keep his wife emplo'y-
* ed in the colle&ion and expenditure of wealth, 
4 in purification and female duty, in the pre- 
4 paration of daily food, and the fuperintend- 
4 ence of houfehold utenfils*

12. 4 By confinement at home, even under
* affedfionate and obfervant guardians, they are 
4 not fecure; but thofe women are truly fecure, 
‘ who are guarded by their own good inclina- 
4 tions.

13. 4 Drinking fpirituous liquor, affociating 
4 with evil perfons, abfence from her hufband, 
4 rambling abroad, unfeafonable fleep, and 
4 dwelling in the houfe of another, are fix 
4 faults which brings infamy on a married wo-O J

4 man:
14. 4 Such women examine not beauty, nor 

4 pay attention to age; whether their lover be 
4 handfome or ugly, they think it is enough 
4 that he is a man, and purfue their pleafures.

15. 4 Through their paffion for men, their 
4 mutable temper, their want of fettled affection,- 
4 and their perverfe nature (let them be guard- 
4 ed in this world ever fo well) they foon be- 
4 come alienated from their hufbands.

16. 4 Yet fhould their hufbands be diligently 
4 carefal in guarding them; though they well

b 2
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4 know the difpofition, with which the lord of
* creation formed them:

17. 4 Menu allotted to fuch women a love of 
4 their bed, of their leaf, and of ornament, im-
* pure appetites, wrath, weak flexibility, deflre 
4 of mifchief, and bad condudt.

18. * Women have no bufinefs with the
* texts of the Vedaj thus is the law fully fettled:
4 having, therefore, no evidence of law, and no 
4 knowledge of expiatory texts, finful women 
4 muft be as foul as falfehood itfolf; and this is 
4 a fixed rule.

19. 4 To this effect many texts, which may 
4 fhow their true difpofition, are chanted in the 
4 Vedas: hear now their expiation for fin.

20. 44 That pure blood, which my mother 
44 defiled by adulterous defire, frequenting the 
44 houfes of other men, and violating her duty 
44 to her lord, that blood may my father pu-
44 rify!” Such is the tenour of the holy text, I,

•4 which her fon, who knows her guilty muf pro- 
4 nounce for her;

21. 4 And this expiation has been declared 
4 for every unbecoming thought, which en- 
4 ters her mind, concerning infidelity to her 
4 hufband; fince that is the beginning of adul- 
4 tery.J

22. 4 Whatever be the qualities of the man,
4 with whom a woman is united by lawful
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4 marriage, fuch qualities even fhe afliimes; 
* like a river united with the Tea.

23. ‘ A c s h a m a l a ', a woman of the loweft 
‘ birth, being thus united to V asish t ’ha, and 
4 Sa  rangi', being united to M a n d a p a l a , 
4 were entitled to very high honour:

24. * Thefe, and other females of low birth, 
4 have attained eminence in this world by the 
4 refpe<flive good qualities of their lords.

25. 4 Thus has the law, ever pure, been pro- 
4 pounded for the civil conduct of men and 
4 women: hear, next, the laws concerning; 
4 children, by obedience to which may happi- 
4 nefs be attained in this and the future life.

26. 4 W hen good women, united with huf- 
4 bands in expectation of progeny, eminently 
4 fortunate and worthy of reverence, irradiate 
4 the houfes of their lords, between them and 
4 goddeffes of abundance there is no diverfity 
4 whatever.

27. 4 The production of children, the nur- 
4 ture of them, when produced, and the daily 
4 fuperintendence of domeflick affairs, are pe- 
4 culiar to the wife ;

28. 4 From the wife alone proceed offspring,
4 good houfehold management, folicitous atten- 
4 tion, moft exquifite careffes, and that heavenly 
4 beatitude, which fhe obtains for the manes of 
4 anceflors, and for the hujband himfelf,
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29. 4 She, who deferts not her lord, but 
f keeps in fubjedlion to him her heart, her 
f Ipeech, and her body, fhall attain his manfion 
4 in heaven, and, by the virtuous in this world,
4 be called Sddhwi, or good and faithful ;

30. * But a wife, by difloyalty to her huf-r 
4 band, fhall incur difgrace in this life, and be 
4 born in the next from the womb of a fhakal,
4 or be tormented with horrible difeafes, which 
4 punifh vice.

31. 4 L earn  now that excellent law, univer- 
4 Tally falutary, which was declared, concerning 
4 iffue, by great and good fages formerly born,

32. 4 They confider the male iffue of a wo- 
4 man as the fon of the lord ; but, on the fub- 
4 je<51 of that lord, a difference of opinion is 
4 mentioned in the Veda', fome giving that 
4 name to the real procreator of the child, and. 
4 others applying it to the married poffeffor o f 
4 th e woman.

33. 4 The woman is confidered in law as the 
4 field, and the man as the grain: now vegeta- 
f.ble bodies are formed by the united operation 
4 of the feed and the field.

1

34. 4 In lome .cafes the prolifick power of 
4 the male is chiefly diflinguifhed ; in others, 
4 the receptacle of the female; but, when both 
4 are equal in dignity, the offspring is mofi: 
? highly efteemed:
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35. f I11 general, as between the male and 
4 female powers of procreation, the male is held 
4 fuperiour ; fince the offspring of all procreant
* beings is diftinguifhed by marks of the male 
4 power.

36. f Whatever be the quality of feed, fcat- 
4 tered in a field prepared in due fealon, a plant 
4 of the fame quality fprings in that field, with
* peculiar vifible properties.

37. * Certainly this earth is called the pri-
* meval womb of many beings; but the feed
* exhibits not in its vegetation any properties 
4 o f the womb.

38. 4 On earth here below, even in the fame 
4 ploughed field, feeds of many different forms, 
4 having been fown by hufbandmen in the 
4 proper feafon, vegetate according to their 
4 nature :

39. 4 Riceplants, mature in fixty days, and 
4 thofe, which require tranfplantation, mudgat 
4 til a, rnajha, barley, leaks, and fugarcanes all 
4 fpring up according to the feeds.

40. 4 That one plant fhould be fown, and 
4 another produced, cannot happen ; whatever 
4 feed may be fown, even that produces its

4 proper ftem.
41. 4 Never mufl it be fown in another 

4 man’s field by him, who has natuial good 
4 fenfe, who has been well inftru£ted> who
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* knows the Veda and its A.ngas, who defires 
f  long life:

42. * They, who are acquainted with pafi;
* times, have preferved, on this fubje<5t, holy 
f {trains chanted by every breeze, declaring, 
‘ that “  feed muff not be fown in the field of 
£/ another man.”

43. * As the arrow of that hunter is vain, 
‘ who fhoots it into the wound, which another 
‘ had made juft before in the antelope, thus 
- inftantly perifhes the feed, which a man 
‘ throws into the foil of another :

44. ‘ Sages, who know former times, confi- 
? der this earth f  Frit* hivi)  as the wife of king 
f P rithu ; and thus they pronounce cultivated 
?- land to be the property of him, who cut away 
‘ the wood, or who cleared and tilled it 5 and the 
f antelope, of the firft hunter, who mortally 
t wounded it.

45. * Then only is a man perfect, when he 
■ conlifts of three perfons united, his wife, him- 
f felf, and his foil; and thus have learned Brdh-  
‘ mens announced this maxim: “  The hufband 
“  is even one perfon with his wife,’' for all do~
* me flick and religious, not for all civil, purpofes.

46. ‘ Neither by fale nor defertion can a
* wife be releafed from her hufband : thus we 
f fully acknowledge the law enabled of old by
* the lord of creatures.
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47. 4 Once is the partition of an inheritance 
4 made; once is a damfel «;iven in marriage:O Q “
4 and once does a man fay “  I give:”  thefe 
4 three are, by good men, done once for all and 
4 irrevocably.

48. 4 As with cows, mares, female camels, 
4 Have girls, milch buffalos, fhegoats, and ewes, 
4 it is not the owner of the bull or other father, 
4 who owns the offspring, even thus is it with 
4 the wives of others. .

49. 4 They, who have no property in the 
4 field, but, having grain in their poffeflion, 
4 fow it in foil owned by another, can receive 
4 no advantage whatever from the corn, which 
4 may be produced:

50. 4 Should a bull beget a hundred calves 
4 on cows not owned by his matter, thofe 
4 calves belong fblely to the proprietors of 
4 the cow s; and the ttrength of the bull was 
4 wafted:

5** ‘ Thus men, who have no marital pro- 
4 perty in women, but fow in the fields owned 
4 by others, may raife up fruit to the hufbands ; 
4 but the procreator can have no advantage 
4 from it.

52, 4 Unlefs there be a fpecial agreement 
* between the owners of the land and of the 
4 feed, the fruit belongs clearly to the land-
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* owner ; for the receptacle' is more important 
‘  than the feed :

53. 4 But the owners of the feed and of the 
4 foil may be confidered in this world as joint 
4 owners of the crop, which they agree, by 
‘ .fpecial compact in confederation of the feed,
4 to divide between them.

54. 4 Whatever man owns a field, if feed,
4 conveyed into it by water or wind, fhould 
4 germinate, the plant belongs to the land- 
4 owner: the mere fower takes not the fruit.

55. ‘ Such is the law concerning the off- 
4 fpring of cows, and mares, of female camels,
4 goats, and fheep, of Have girls, hens, and • 
4 milch buffalos, unlefs there be a fpecial agree- 
4 merit.

56. 4 T hus has the comparative importance 
4 of the foil and the feed been declared to you:
4 1 will next propound the law concerning 
4 women, who have no iffue by their hufbands.

57. 4 The wife of an elder brother is con- 
4 fidered as mother-in-law to the younger; and 
4 the wife of the younger as daughter-in-law to 
4 the elder:

58. 4 The elder brother, amoroufly ap- 
t .proaching the wife of the younger, and the 
4 younger, careffing the wife of the elder, are 
4 both degraded, even though authorized by the
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4 hufband or fpiritual guide, except when fueh 
4 wife has no iffue.

59. 4 On failure of iffue by the hufband, i f  
4 he be of the fervile clafs, the defired offspring 
4 may be procreated, either by his.brother or 
4 fome other fapinda, on the wife, who has been 
4 dulv authorized:j

60. 4 Sprinkled with clarified butter, filent, 
4 in the night, let the kinfman thus appointed 
4 beget one (on, but a fecond by no means, on 
4 the widow or childlefs wife:

61. 4 Some fages, learned in the laws con- 
4 cerning women, thinking it poffible, that the 
4 great object of that appointment may not be 
4 obtained by the birth of a Jingle fon, are of opi- 
4 nion, that the wife and appointed kinfman 
* may legally procreate a fecond.

62. 4 The firft objedf of the appointment 
4 being obtained according to law, both the 
4 brother and the widow muft live together like 
4 a father and a daughter by affinity.

63. 4 Either brother, appointed for this pur- 
4 pofe, who deviates from the ftrid: rule, and 
4 a6ts from carnal defire, ffiall be degraded, as 
4 having defiled the bed of his daughter-in-law 
4 or of his father.

64. 4 By men of twiceborn daffies no widow, 
4 or childlefs wife, muff be authorized to con- 
4 ceive by any other than her lord; for they,
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* who authorize her to conceive by any other,
4 violate the primeval law.

65. 4 Such a commiflion toa brother or other 
4 near kinfnan is nowhere mentioned in the 
4 nuptial texts of the P7da; nor is the marriage 
‘  of a widow even named in the laws con- 
4 cerning marriage.O

66. 4 This pradice, fit only for cattle, is re-
* prehended by learned Brahmens \ yet it is de- 
c dared to have been the practice even of men,
* while V e 'n a  had fovereign power :

67. * He, poffeffing the whole earth, and 
4 thence only called the chief of fage monarchs,
* gave rife to a confufion of claiTes, when his 
« intelled became weak through luff.

68. * Since his time the virtuous difapprove
* of that man, who, through delufion of mind, 
4 direds a widow to receive the carejjes of another
4 for the fake of progeny.

69. 4 The damfel, indeed, whofe hufband
* (hall die after troth verbally plighted, but 
4 before confummation, his brother (hall take in
* marriage according to this rule :O O

70. 4 Having efpoufed her in due form of 
4 law, (he being clad in a white robe, and pure
* in her moral conduct, let him approach her
* once in each proper feafon, and until iffue
* be had.

71. * L et  no man of fenfe, who has onoq
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:* given his daughter to a fuitor, give her again
* another; for he, who gives away his
* daughter, whom he had before given, incurs 
;* the guilt and fine of fpeaking falfely in a
* caufe concerning mankind.O

72. * E ven  though a man have married a 
‘ young woman in legal form, yet he may aban- 
4 don her, if  he find her blemifhed, affli&ed 
‘ with difeafe, or previoufly deflowered, and
* given to him with fraud:

73. 4 If any man give a faulty damfel in 
4 marriage, without difclofing her blemifli, the
4 hufband may annul that aft of her illminded 
4 giver.

74. 4 Should a man have bufinefs abroad, 
4 let him afliire a fit maintenance to his wife, 
4 and then refidefor a time in a foreign country; 
4 fince a wife, even though virtuous, may be 
4 tempted to a£l amifs, if  fhe be diftreffed by 
4 want of fubfiftence :

75. 4 While her hufband, having fettled her 
4 maintenance, refides abroad, let her continue 
4 firm in religious aufterities ; but, if he leave 
4 her no fupport, let her fubfifi: by fpinning and 
4 other blamelefs arts.

76. 4 If he live abroad on account of fome 
4 facred duty, let her wait for him eight 
4 years; if on account of knowledge or fame,
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* fix ; if  on account of pleafure, three : after*
* thofe terms have expired, Jhe ..muf fo l low  him.

77. ‘ For a whole year let a hufband beat*
* with his wife, who treats him with averfion;
* but, after a year, let him deprive her of herfepa- 
‘  rate property, and ceafe to cohabit with her.

78. * She, who negledts her lord, though ad-
* didted to gaming, fond of fpirituous liquors, 
4 or difeafed, muft be deferted for three months,
* and deprived of her ornaments and houfehold 
‘ furniture :

70. * But fhe, who is averfe from a mad huf-
* band, or a deadly (inner, or an eunuch, or one 
c without manly ftrength, or one afflidted with 
4 fuch maladies as punifh crimes, muft neither
* be deferted nor (tripped of her property.

80. 4 A  w ife , who drinks any fpirituous 
4 liquors, who adts immorally, who (hows 
4 hatred to h er lord , who is incurably difeafed, 
4 who is mifchievous, who waftes his property, 
4 may at all times be fuperleded by another 
4 wife.

81. 4 A  barren wife may be fuperfeded by 
4 another in the eighth year : fhe, whofe chil-
* dren are all dead, in the tenth; fhe, who 
4 brings forth only daughters, in the eleventh ; 
4 fhe, who fpeaks unkindly, without delay;

82. 4 But fhe, who, though afflidted with
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, * illnefs, is beloved and virtuous, muft never be
* difgraced, though fhe may be fuperfeded by 
4 another wife with her own confent.

83. * I f  a wife, legally fuperfeded, fhall de-
* part in wrath from the houfe, fhe muff either 
‘ inftantly be confined, or abandoned in the
* prefence of the whole family :

84. 4 But fhe, who, having been forbidden, 
4 addi&s herfelf to intoxicating liquor even at
* jubilees, or mixes in crowds at theatres, mult 
4 be fined fix raffiicas of gold.

85. 4 W hen  twiceborn men take wives, both 
4 of their own clafs and others, the precedence,
* honour, and habitation of thofe wives, muft 
4 be fettled according to the order of their 
4 claffes :

86. 4 T o  all fuch married men, the wives of 
4 the fame clafs only (not wives of a different 
4 clafs by any means) muft perform the duty 
4 of perfonal attendance, and the daily bufinefs 
4 relating to a<fts of religion;O O ' 7

87. 4 For he, who foolifhly caufes thofe 
4 duties to be performed by any other than his 
4 wife of the fame clafs, when fhe is near at 
4 hand, has been immemorially confidered as a 
4 mere Chandala begotten on a B?'dhmem.

88. 4 T o  an excellent and handfome youth 
4 of the fame clafs, let every man give his
* daughter in marriage, according to la w ; even
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« though fhe have not attained her age of eight
* years :

89. 4 But it is better, that the damfel,
4 though marriageable, fhould flay at home till 
4 her death, than that he fhould ever give her
* in marriage to a bridegroom void of excellent 
4 qualities.

90. 4 Three years let a damfel wait, though
* fhe be marriageable; but, after that term, let
* her chufe for herfelf a bridegroom of equal
* rank:

91. * If, not being given in marriage, fhe 
4 chufe her bridegroom, neither fhe, nor the
* youth chofen, commits any offence;

92. * But a damfel, thus electing her huf-
* band, fhall not carry with her the ornaments,
* which fhe received from her father, nor thofe 
4 given by her mother or brethren: if  fhe carry
* them away, fhe commits theft.

93. 4 He, who takes to wife a damfel of full 
4 age, fhall not give a nuptial prefent to her
* father; fince the father loft his dominion 
4 over her, by detaining her at a time, when

, 4 fhe might have been a parent.
94. 4 A  man, aged thirty years, may marry 

4 a girl of twelve, i f  he find one dear to his 
4 heart j or a man of twenty-four years, a 
4 damfel of eight: but, if hefinijh hisJludentJhip 
4 earlier, and the duties of his next order would
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* otherwife be impeded, let him marry imme-
* diately.

95* ‘ A wife, given by the gods, who are
* named in the bridal texts, let the hufband re-
* ceive and fupport conftantly, if fhe be vir-
* tuous, though he married her not from in- 
4 clination: fuch conduct will pleafe the .gods.

96. ‘  To be mothers were women created ;
* and to be fathers, men; religious rites, there- 
‘ fore, are ordained in the Veda to be performed
* by the hujband together with the wife.

97. 4 If a nuptial gratuity has actually been 
< given to a damfel, and he, who gave it, fhould
* die before marriage, the damfel fhall be mar- 
4 ried to his brother, if  fhe confent;

98. 4 But even a man of the fervile clafs
* ought not to receive a gratuity, when he gives 
4 his daughter in marriage; fince a father, who 
4 takes a fee on that occa fon , tacitly fells his 
4 daughter.O

99. * Neither ancients nor moderns, who
* were good men, have ever given a damfel in 
4 marriage, after fhe had been promifed to an- 
4 other man;

100. 4 Nor, even in former creations, have 
4 we heard the virtuous approve the tacit fale of 
4 a daughter for a price, under the name of a 
4 nuptial gratuity.

101. 44 Let mutual fidelity continue till death
VOL. vi. c
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* this, in few words, may be confidered as the 
< fupreme law between hufband and wife.

102. 4 Let a man and woman, united by
* marriage, conftantly beware, left, at any
* time difunited, they violate their mutual 

4 fidelity..
10 2. ‘ Thus has been declared to you the 

4 law, abounding in the pureft affedhon, for 
« the condudt of man and wife ; together with 
4 the pradtice of raifing up offspring to a hufband 
4 o f  the fe r v i l e  clafs on failure o f  ifu e by him be-
* gotten: learn now the law of inheritance.c>

104. 4 After the death of the father and the 
4 mother, the brothers, being affembled, may
* divide among tbemfelves the paternal and 
4 maternal eftate ; but they have no power over 
4 it, while their parents live, unlefs the fa th e r  
4 chufe to dijlribute it.

105. 4 The eldeft brother may take entire 
4 poffeffion of the patrimony ; and the others 
4 may live under him, as they lived  under their 
4 father, unlefs they chufe to be feparated.

106. 4 By the eldeft, at the moment of his 
4 birth, the father, having begotten a fan, dif- 
4 charges his debt to his own progenitors •, the 
4 eldeft fon, therefore, ought before partition  to 
4 manage the whole patrimony :

107. 4 That fon alone, by whofe birth he 
4 difcharges his debt, and through whom he

18 ON THE^SAME; AND ON THE



" attains immortality, was begotten from a 
‘ fenfe of duty: all the reft are confidered by 
‘ the wile as begotten from love ofpleafure.

108. ‘ Let the father alone fupport his fons* 
and the firft born, his younger brothers; and

‘ iet thcm behave to the eldeft, according to 
law, as children Jhouldbehave to their father.

109. « The firft born, i f  virtuous, exalts the 
‘ famil7> or» f v i t i o u s , deftroys it: the firft born
* is in this world the moft refpeclable; and the 
‘ good never treat him with difdain.

n o .  ‘ If an elder brother a<ft, as an elder
* br°ther ought, he is to be r ev ered  as a mother,
‘ as a father; and, even if  he have not the be
h avio u r of a good elder brother, he fhould be
‘ refpeded as a maternal uncle, or other kinf-
* man.

i l l *  Eithei let them thus live together,
* or, if  they defire fepara tely to perform  religious 

rites, let them live apart; lince religious du-
‘ ties are multiplied in feparate houfes, their 
‘ reparation is, therefore, legal and even laud- 
‘ able.

112. ‘ The portion dedudled for the eldeft is 
‘ a twentieth part o f  the heritage, with the beft
* chattels'; for the middlemoft, half 

ot that, or a fo r t i e th ; for the youngeft, a
‘ quarter of it, or an eightieth.

115. ‘ The eldeft and youngeft relpe&ively'
c 2
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‘ take their juft mentioned portions; and, i f
* there be more than one between them, each
* of the intermediate fons has the mean portion,
* or the fo r tie th .

1 14. ‘  O f all the goods collected, let the firft 
‘ born, i f  he be tranfcendantly learned and vif-
* tuousy take the beft article, whatever is moft 
‘  excellent in its kind, and the beft of ten cows 
‘ or the like:

115. ‘ But, among brothers equally fkilled in 
‘ performing their feveral duties, there is no
* deduction of the beft in ten, or the mojl excel-
* lent chattel; though fome trifle, as a mark of 
‘ greater veneration, fhould be given to the firft
* born.

116. * I f  a dedu&ion be thus made, let equal 
‘ fhares of the refidue be afcertained and r e -

' ‘ ce iv ed '9 but, if there be no dedu&ion, the
* fhares muft be diftributed in this manner:

117. * Let the eldeft have a double (hare,
* and the next born, a (hare and a half, i f  they
* clearly fu rpa fs the rejl in virtue and learning;
* the younger Tons muft have each a (hare; i f
* be equal in good qualities, they muft a ll take
* f a r e  and f a r e  alike.

118. ‘ T o  the unmarried daughters by the 
‘ fam e mother, let their brothers give portions 
4 out of their own allotments refpe&ively, a c-  
‘  cording to the daffes o f  their f e v e r a l  mothers:
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‘ let each give a fourth part of his own diftinft
* lhare; and they, who refufe to give it, fhall 
4 be degraded.

1 1 9 .  * Let them never divide the value o f  a
* fingle goat or Iheep, or a fingle beaft with
* uncloven hqofs: a fingle goat or fheeb re» 
i tnaining a fter an equal dijlribution belongs to
* the firft born.

120. * Should a younger brother in the man-
* ner before mentioned have begotten a fon on the 

v  wife of his deceafed elder brother, the divifion
* muft then be made equally between that fony
* who reprefents the deceafedt and his natural f a - 
‘ ther : thus is the law fettled.

121. ‘ The reprefentative is not f o  f a r  wholly
* fubftituted by law in the place of the deceafed 
4 principal, as to have the portion o f  an elder fo n ;
* and the principal became a father in confe- 
‘ quence of the procreation by his younger bro~
* th eri the fon, therefore, is entitled by law to 

an equal lhare, but not to a double portion.
122. * A  younger fon being born of a firft 

4 married wife, after an elder fon had been 
4 born of a wife laft married, but o f  a lower 
4 clafsy it may be a doubt in that cafe, how the
* divifion lhalt be made:

123. * Let the fon, born of the elder wife,
4 take one moil excellent bull deducted from

I * the inheritance: the next excellent bulls are
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- ‘ for thofe, who were born Jirft, but are inferior
* oil account of their mothers, who were married

* laf t '
124. 4 A  fon, indeed, who was firft born,

4 and brought forth by the wife firft married,
* may take, i f  learned and virtuous, one bull and
* fifteen cow s; and the other fons may then
* take, each in right of his feveral mother;
4 fuch is the fixed rule.

125. 4 As between fons, born of wives equal
* in their clafs and without any other diftindtion,
* there can be no feniority in right of the mo-
* ther; but the feniority ordained by law, is
* according to thp birth.

126. ‘ The right of invoking In dr a  by the
* texts, called fwabrdhmanyay depends on adtual 
4 priority of birth; and of twins alfo, i f  any fuch 
4 be conceived among different wives, the eldeft
* is he, who was firfl adtually born.

127. ‘ He, who has no fon, may appoint his
* daughter in this manner to raife up a fon for
* him, faying; “  the male child, who fhall be 
“  born from her in wedlock, fhall be mine for 
“  the purpofe of performing my obfequies.”

128. ‘ In this manner D acsh a  himfelf, lord
* of created beings, anciently appointed all his 
‘ fifty  daughters to raife up fons to him, for the 
4 fake of multiplying his race :

129. 4 He gave ten to D h er m a , thirteen to
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M

4 C a s y a p a , twenty-feven to Soma, king o f  
4 Brahmens and medical plants, after doing ho- y
4 nour to them with an affectionate heart.

130. ‘ T he fon of a man is even as himfelf;
* and as the fon, fiich is the daughter thus ap- 
‘ pointed: how then, i f  he have no fo n , can any
* inherit his property, but a daughter, who is
* clofely united with his own foul?

131. ‘ Property, given to the mother on 
f her marriage,- is inherited by her unmarried
* daughter; and the fon of a daughter, appoint- ,
* ed in the manner ju f t  mentioned, fhall inherit
« the whole eftate of her father, who leaves no ,I
* fon by h im felf begotten:

132. ‘ The fon, however, offu ch  a daughter,
* who fucceeds to all the wealth of her father
* dying without a fon, muft offer two funeral 
4 cakes, one to his-own father, and one to the
* father of his mother. \

I
133. * Between a fon’s fon and the fon of 

4fu ch  a daughter, there is no difference in law;
4 fince their father and mother both fprang
4 from the body of the fame man : , ^

134. 4 But, a daughter having been appoint-
* ed to produce a fon for her father, and a fon,
4 begotten by himfelf, being afterwards born, the 
‘ divifion of the heritage muft in that cafe be 
4 equal; fince there is no right of primogenif 
4 ture for a woman.
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135. ‘ Should a daughter, thus appointed to 
‘  raife up a fon for her father, die by any ac-
* cident without a fon, the hufband of that
* daughter may, without hefitation, poffefs him-
* feIf of her property.

136. * By that male child, whom a daughter
* thus appointed, either by an implied intention
* or a plain declaration, {hall produce from ail
* hufband of an equal clafs, the maternal grand-
* father becomes in law the father of a fon :
* let that fon give the funeral cake and poffefs 
‘ the inheritance.

137. * By a fon, a man obtains vidtory over 
‘ all people; by a fon’s fon, he enjoys immor-
* tality; and, afterwards, by the fon of that
* grandfon, he reaches the folar abode.

138. * Since the fon (trayate) delivers his 
‘  father from the hell named put, he was,
* therefore, called puttra by Brahm a ' himfelf:

139. * Now between the fons of his fon and
* of his daughter thus appointed, there fubfifts in
* this world no difference ; for even the fon of 
ifuch a daughter delivers him in the next, like
* the fon of his fon.

140. * Let the fon of fuch a daughter offer
* the firft funeral cake to his mother; the fe- 
‘ cond to her father; the third, to her paternal
* grandfather.

141. ‘ O p the man, to whom a fon has been

34 ON THE SAME; AND ON THE



€ given, according to a fubfequent law , adorned
* with every virtue, that foil fhall take a fifth  
4 or fix th part o f  the heritage, though brought 
‘  from a different family.

142. c A  given fon mud never claim the
* family and eftate of his natural father: the
* funeral cake follows the family and eftate;
* but of him, who has given away his fon, the
* funeral oblation is extindt.

143. ‘ T he fon of a wife, not authorized to 
4 have iffue by another, and the fon begotten,
‘ by the brother of the hufband, on a wife, who
* has a fon then living, are both unworthy of 
f the heritage; one being the child of an adul- 
4 terer, and the other produced through -mere 
4 lull.

144. 4 Even the fon of a wife duly authorized, 
4 not begotten according to the law already p ro -
* pounded, is unworthy of the paternal eftate ; 
4 for he was procreated by an outcaft:

145. * But the fon lega lly  begotten on a wife, 
4 authorized for the purpofe before mentioned, 
4 may inherit in a ll refpedls, i f  he be virtuous and 
4 learned, as a fon begotten by the hufband-;
* fince in that cafe the feed and the produce be- 
‘ long of right to the owner of the field.

146. 4 He, who keeps a fix ed and moveable
* eftate of his deceafed brother, maintains the
* widow, and raifes up a fon to that brother,
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* mull give to that fort, at the age of fifteen, the 
4 whole of his brother’s divided property.

147. 4 Should a wife, even though legally 
4 authorized, produce a Ion by the brother, cr 
4 any other fapinda, of her hufband, that fon, if 
4 begotten with amorous embraces, and tokens of 
4 impure defire, the fages proclaim bafeborn 
4 and incapable of inheriting.

148. 4 T his law, which has preceded, mu ft be
* underftood of a diftribution among Tons be-
* gotten on women of the fame clafs: hear nowO
* the law concerning fons by feveral women of 
‘ different dalles.

149'. 4 If there be four wives of a Brahmen
* in the dired order of the clafles, and fons are
* produced by them all, this is the rule of par- 
4 tition among them :

150. 4 The chief fervant in hufbandry, tlie
* bull kept for impregnating cows, the riding 
4 horfe or carriage, the ring and other ornaments,
4 and the principal meffuage, fhall be deduded 
4 from the inheritance and given to the Brah- 
4 men fon, together with a larger lhare by way 
4 of preeminence.

151. 4 Let the Brahmen take three fhares of 
4 the refidue; the fon of the CJhatriya wife,
4 two lhares ; the fon of the Vaifya wife, a fhare 
4 and a half; and the fon of the Sudra wife,
4 may lake one fhare.
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152. 4 Or, i f  no deduction be made, let Tome 
‘ perfon learned in the law divide the whole 
4 colledled eftate into ten parts, and make a
* legal diftribution by this following rule:

153. ‘ Let the fon of the Brahmani take four 
(* parts; the fon of the CJhatriyd, three; let the 
4 fon of the Vaifya have two parts; let the fon
* of the Sudra take a fugle part, i f  he be vir- 
4 tuous.

154. 4 But whether the Brahmen have fons,
* or have no fons, by wives of the three jirjt 
4 clajfes, no more than a tenth part muft be 
4 given to the fon of a Sudra.

155. 4 The fon of a Brahmen, a Cfhatriya, or 
4 a Vaifya by a woman of the fervile clafs, {hall 
‘ inherit no part of the eftate, unlefs he be vir- 
4 tuous; nor jointly with other fons, unlefs his mo~ 
4 ther was daw fully married: whatever, his fa- 
‘ ther may give him, let that be his own.

156. 4 A ll the fons of twiceborn lpen, pro- 
4 duced by wives of the fame clafs, muft divide 
i the heritage equally, after the younger bro-
* thers have given the firft born his dedu6tedo
* allotment.

1 5 7 .  * For a Sudra is ordained a wife of his 
‘ own clafs, and no  other: all, produced by her, 
‘ ihall have equal {hares, though {he have a
* hundred fons.

ic8 . 4 Of "the twelve Ions of men, whom
J
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4 M enu, fprung from the Self-exiftent, has 
4 named, fix are kinfmen and heirs ; fix, not 
4 heirs, except to their own fathers, but kinfmen,

159. * The fon begotten by a man himfelf
* in lawful wedlock, the fon ©f his wife begotten 
4 in the manner before defcribed, a fon given to
* him, a fon made or adopted, a fon of concealed 
4 birth, or whofe realfather cannot be known, and
* a fon rejedted by his natural parents, are the 
4 fix kinfmen and heirs:

160. 4 The fon of a young woman unmarried, 
4 the fon of a pregnant bride, a fon bought, a
* fon by a twice married woman, a fon felf- 
4 given, and a fon by a Sitdra, are the fix kinf- 
4 men, but not heirs to collaterals.

161. 4 Such advantage, as a man would gain, 
4 who fhould attempt to pafs deep water in a 
4 boat made of woven reeds, that father obtains, 
4 who paffes the gloom of death, leaving only 
4 contemptible fons, who are the eleven, or at leaf 
4 the f x ,  laft mentioned.

162. 4 If the two heirs of one man be the 
4 fon of his own body and a fon of his wife by 
4 a kinfman, the former o f whom was begotten 
4 after his recovery from an illnefs thought incur a- 
4 ble, each of the fons, exclufively of the other, 
4 (hall fucceed to the whole eftate of his natural 
4 father.

163. 4 The fon of his own'body is the foie
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* heir to his eftate, but, that all evil may be re
moved, let him allow a maintenance to the

*: left;

164. And, when the Ton of the body has
* taken an account of the paternal inheritance, 
‘ let him give a fixth part of it to the fon of 
‘ the wife begotten by a kinfman, before his f a - 
‘ thers recovery; or a fifth part, i f  that fon be 
4 eminently virtuous.

165. * The fon of the body, and the fon of 
the wife may fucceed immediately to the pa-

* ternal eftate in the manner ju ft mentioned; but 
4 the ten other fons can only fucceed in order 
4 to the family duties and to their ftiare of the 
4 inheritance, thofe laft named being excluded by 
4 any one of the preceding.

166. 4 H im , whom a man has begotten on 
4 his own wedded wife, let him know to be the 
4 fir ft in rank, as the fon of his body.

167. 4 He, who was begotten, according to 
4 law, on the wife of a man deceafed, or im- 
4 potent, or difordered, after due authority given 
4 to her, is called the lawful fon of the wife.

168. 4 He, whom his father, or mother with 
4 her hufband‘s affent, gives to another as his 
4 fon, provided that the donee have no ifl’ue, if  
4 the boy be of the fame clafs and affectionately 
4 difpofed, is confidereffas a fon given, the gift 
* being confirmed by pouring water.
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169. * He is confidered as a fon made or
* adopted\ whom a man takes as his own fon,
4 the boy being equal in clafs, endued with filial 
\ virtues, acquainted with the merit of perform- 
4 ing obfequies to his adopter, and with the fin of
* omitting them.

170. 4 In whole manfions foever a male
* child fhall be brought forth by a married wo- 
4 man, whofe hnfband has long been abfent, if the 
4 real father cannot be difeovered, but i f  it be
* probable that he was of an equal clafs, that child 
4 belongs to the lord of the unfaithful wife, and 
4 is called a fon of concealed birth in his man- 
4 lion.

171. 4 A  boy, W'hom a man receives as his
* own fon, after he has been deferted with- 
4 out ju ft caufe by his parents, or by either of
* them, i f  one be dead, is called a fon rejedled.

172. * A  fon, whom the daughter of any 
4 man privately brings forth in the houfe of her
* father, if  die afterwards marry her lover, is 
‘ described as a Ion begotten on an unmarried

/
* girl.

173. c If a pregnant young woman marry,
4‘ whether her pregnancy be known or unknown,
4 the male child in her womb belongs to the 
4 bridegroom, and is called a fon received with 
4 his bride.

174* * He is called a fon bought, whom a
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‘ man, for the fake of having a fon to perform his
* obfequies, purchafes from his father and mo-
* ther, whether the boy be equal or unequal to 
‘ himfelf in good qualities, for in clafs all adopted 
4 fons muft be equal.

175- 4 He, whom a woman, either forfaken 
4 by her lord or a widow, conceived by a fecond 
4 hufband, whom fhe took by her own defire,
> though againft law, is called the fon of a wo-
* man twice married:

176. * If, on her fecond marriage, fhe be ftill 
‘ a virgin, or if fhe left her hufband under the
* age of puberty and return to him at his full 
‘ age, fhe muft again perform the nuptial cere- 
‘ mony, either with her fecond, or her young and 
4 defer ted, hufband.

177. 4 He, who has loft his parents, or been 
4 abandoned by them without juft caufe, and
* offers himfelf to a man as his fon, is called a 
4 fon felfgiven.

178. 4 A fon, begotten through luft on a S&- 
4 dra b y  a man of the prieftly clafs, is even as 
4 a corpfe, though alive, and is thence called in 
4 law a living corpfe :

179. 4 But a fon, begotten by a man of the 
4 fervile clafs on his female Have, or on the fe- 
4 male flave of his male llave, may take a 
4 fhare of the heritage, if permitted by the other 
4 font: thus is the law eftablifhed.

. *’ ' ' ]
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180. * Thefe eleven fons (the Ton of the wife,
* and the reft as enumerated) are allowed by 
6 wile legillators to be fubftitutes in order for
* fons of the body, for the fake of preventing a 
4 failure of obfequies $

i8 u  4 Though luch, as are called fons for
* that purpofe, but were produced from the 
4 manhood of others, belong in truth to the fa*
* ther, from whofe manhood they feverally 
4 fprang, and to no other, except by a juft fittion 
4 o f law.

182. 4 If, among feveral brothers of the 
4 whole blood, one have a foil born, M enu 
4 pronounces them all fathers of a male child 
4 by means of that Ion ; fo  that, i f  fuch nephew 
4 would be the heir, the uncles have no power to 
4 adopt fons :

183. 4 Thus if, among all the wives of the 
4 fame hufband, one bring forth a male child, 
4 M enu has declared them all, by means of
* that fon, to be mothers of male iffue.

184. * On failure of the beft, and of the next 
4 beft, among thofo twelve fons, let the inferiour 
4 in order take the heritage; but, if  there beW

4 many of equal rank, let all be fharers of the 
4 eftate.

185. 4 Not brothers, nor parents, but fons,
* i f  living, or their male ijj'ue, are heirs to the de-
* ceafed, but of him, who leaves no fon, nor a
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4 wife', nor a daughter, the father (hall take the
* inheritance; and; i f  he leave neither father* nor 
4 mother, the brothers.

186. 4 To three anceftors muft water be given
* at their obfequies; for three [the father, his 
4 father, and the pafetnal grandfather) is the fu-
* heral cake ordained i the fourth in defcent is 
4 the giver of oblations to them, and their heir, i f  
4 they die without nearer defendants) but the 
‘ fifth has no concern with the gift of the funeral
* cake.

187. 4 To the near eft. fapinda, male or female * 
4 after him in the third degree, the inheritance
* next belongs.; then, on failure o{fapindas and 
‘ of their iffue* the famanodaca* or diftant kinf- 
1 man* fhall be the heir; or the fpiritual pre-
* ceptor, or the pupil* or the fellowftudent  ̂of the
* deceafed:

188. * On failure of all thofe* the lawful
* heirs are fuch Brahmens, as have read the:
* three Vedas, as are pure in body and mind, as
* have fubdued their paffions; and they muft 
i confequently offer the cake: thus the rites of
4 obfequies can not faih

189. ‘ The property of a Brahmen fhall never 
4 be taken as an efchCat by the king: this is a
* fixed law; but the wealth of the other claffes, 
4 on failure of all heirs* the king may take.

190. * I f  the widow of a man, who died
VOL. vi. i>
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* knows his duty, Should give all of them food 
4 and raiment for life without ftint, according to
* the belt o f his power: he, who gives them
* nothing, finks afiuredly to a region o f puniff~
* w ent,

203, * If'the eunuch and the reft fhould at
* any time defire to marry, and i f  the wife o f the
* eunuch fhould raife up a fon to him by a man le- 
4 g^lly appointed, that fon and the iffiie of fuch,

• ‘ as have children, ihall be capable of inheriting.
204. ‘ After the death of the father, if  the

* eldeft brother acquire wealth by his own efforts 
4 before partition, a fhare of that acquijition (hall 
4 go to the younger brothers, if  they have made 
4 a due progrefs in learning;

205* 4 And if  all of them, being unlearned,
* acquire property before partition by their own
* labour, there fhall be an equal divifion of that 
4 property without regard to the fr f t  born ; for it
* was not the wealth of their father: this rule is 
‘ clearly fettled.

206. * Wealth, however, acquired by learn-
* ing, belongs exclufively to any one o f them,
■ who acquired it\ fo does any thing given by a
* friend, received on account of marriage, or
* prefented as a mark of refped to a gueft.

207. ‘ If any one of the brethren has a com
petence from his own occupation, and wants

* not the property o f his father, he may debar
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* himfelf from his own fhare, fome trifle being 
‘ given him as. a confideration, to prevent future
« Jirife.

208. ‘ What a brother has acquired by la- 
‘ bour or (kill, without ufing the patrimony, he x
* fhall not give up without his affent; for it was
* gained by his own exertion:

209.. * And if a fon, by his own efforts, re-
* cover a debt or property* unjuft ly detained, which 
‘ could not be recovered before by his father, he 
4 fhall not, unlefs by his free Will, put it into
* parcenary with his brethren, fince in fa6t it
* was acquired by himfelf.

210. ‘ If brethren, once divided and living 
‘ again together as parceners, make a fecond 
4 partition, the fhares muft in that cafe be
* equal; and the firft born fhall have no right of
* dedu&ion.

211. ‘ Should the eldefl: or youngeft of feve-
* ral brothers be deprived of his fhare by a civil 
4 death on his entrance into the fourth order,
* or fhould any one of them die, his vejied inter- 
4 e f in a fhare fhall not wholly be loft;

212. ‘ But, i f  he leave neither fon, nor wife,
* nor daughter, nor father, nor mother, his uter-
* ine brothers, and filters, and fuch brothers as 
4 were reunited after a l'eparation, fhall affemble
*  and divide his fhare equally,

213. * Any eldefl brother, who from avarice
* fhall defraud his younger brother, fhall forfeit
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r the honours c/'his primogeniture, be deprived
* of his own fhare, and pay a fine to the king.

214. ‘ All thofe brothers, who are addicted 
‘ to any vice, lofe their title to the inheritance:
* the firfl born fhall not appropriate it to him-
* felf, but fhall give fhares to the youngeft, i f
* they be not vitious.

215. f If, aiuong undivided brethren living
* with their father, there be a common exertion
* for common gain, the father fhall never make
* an unequal divifion among them, when they 
i divide their families,

216. ‘ A  fon, born after a divifion in the
* lifetime o f his father, fhall alone inherit the 
1 patrimony, or fhall have a fhare of it with the 
f divided brethren, if they return and unite

■ * themfelves with him.
217. ‘ O f a fon, dying childlefs and leaving

* no widow, the father and mother fhall take the
* eftate; and, the mother alfo being dead, the
* paternal grandfather and grandmother fhall
* take the heritage on failure of brothers and ne-
* phews,

218. ■ When all the debts and wealth have 
‘ been juftly diftributed according to law, any 
( property, that may afterwards be difcovered, 
f fhall be fubjefl to a fimilar diftribution.

219. ‘ Apparel, carriages, or riding horfes, 
f and ornaments of ordinary value, which any o f 
f the heirs bad ufed by confent before partition,

D f •
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4 drefled rice, water in a well or cijlern, female
* Haves, family priefts, or fpiritual counfellors,
‘ and pafture ground for cattle, the wife have 
4 declared indivifible, and Jlill to be vfed as be-

‘J°re•
220. 4 Thus have the laws of inheritance,

* and the rule for the conduct of fons (whether
* the fon of the wife or others) been expound- 
‘ ed to you in order: learn at prefent the law 
4 concerning games of chance.

221. 4 G am in g , either with inanimate or
* with animated things, let the king exclude 
4 wholly from his realm: both thofe modes of 
4 play caufe deftru&ion to princes.

222. 4 Such play with dice and the like, or by 
4 matches between rams and cocks, amounts to 
4 open theft; and the king nraft ever be vigilant 
4 in fuppreffing both modes of play:

223. 4 Gaming with lifelefs things is known 
4 among men by the name of dyuta; but fa~ 
4 mdhwaya fignifies a match between living 
4 creatures.

224. 4 Let the king punifh corporally at dif- 
4 cretion both the gamefter and the keeper of a 
4 gaming houfe, whether they play with inani- 
< mate or animated things: and .men of the 
4 fervile clafs, who wear the:?firing and other
* marks of the twiceborn.

225. 4 Gamefters, publick dancers and fing-
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( ers, revilers of fcripture, open hereticks, men
* who perform not the duties of their feveral
1 elafles, and fellers of fpirituous liquor, let him
* inftantfy banifh from the town.:

226. ‘ Thofe wretches, lurking like unfeen 
{ thieves in the dominion of a prince, conti- 
■ nually harafs his good fubjedls with their viti-
* ous condudh

227. 1 Even in a former creation was this 
 ̂ vice o f gaming found a great provoker of en-

* mity; let no fenfible man, therefore, addidt
* himfelf to play even for his amufement:

228. ‘ On the man addicted to it, either pri-
* vately or openly, let punifhment be inflidted
* at the difcretion of the king:.O

229. ‘ A  of the military, commercial,, 
f or fervile clafs, who cannot pay a fine, fhall 
4 difcharge the debt by his labour: a prieft fhall 
■ difcharge it by little and little.

23°- i Vor women, children, perfons of crazy 
intellect, the old, the poor, and the infirm,

* the king fhall order punifhment with a fm-all-
* whip, a twig, or a rope.

2 3*• 4 T hose minifters, who are employed 
' in Pufifick. affairs, and, inflamed by the blaze

of wealth, mar the bufinefs of any perfon
* concerned, let the king ftrip of all their pro-
* perty.

23 2? f Such, as forge royal edidts, caufe di£?
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* fenfions among the great miniftersf or kill 
‘  women, priefts, or children, let the king put
* to death; and fuch, as adhere to his enemies.

233. 4 Whatever bufinefs has at any time 
4 been tranfadted conformably to law, let him 
4 confider as finally fettled, and refufe to un-
* ravel;

234. 4 But whatever bufinefs has been con-*
* eluded illegally by his minifters or by a judge, 
4 let the king himfelf reexamine; and let hipi 
4 fine them each a thoufand pajias.

235. * The flayer of a prieft, a foldier or 
4 merchant drinking arak, or a prieft drinking 
‘ arak, mead, or rum, he, who fteals the gold of
* a prieft, and he, who violates the bed of his 
4 natural or fpiritual father, are all to be con- 
4 fidered refpedtively as offenders in the higheft 
4 degree, except thofe, whofe crimes are not fit to 
4 be named:

236. ‘ On fuch of thofe four, as have not 
4 actually performed an expiation, let the king 
4 legally inflidt corporal punifhment, together 
4 with a fine,

237. 4 For violating the paternal bed, let the 
4 m.ark o f  a female part b  ̂imprefled on the fore- 
i head with hot iron; for drinking fpirits, a ,vint- 
4 ner’s flag; for ftealing facred gold, a dog’s
* foot; for murdering a prieft, the figure of a
* headiefs corpfe:
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238. * W ith none to eat with them, with 
4 none to facrifice with them, with none to 
4 read with them, with none to be allied by 
4 marriage to them, abje<ft and excluded from 
4 all focial duties, let them wander over this 
4 earth:

239. 4 Branded with indelible marks, they 
4 fhall be deferted by their paternal and mater- 
4 nal relations, treated by none with affection*
* received by none with refpe£t: fuch is the or- 
4 dinance of M enu.

240. 4 Criminals o f all the claffes, having 
4 performed an expiation, as ordained by law* 
4 fhall not be marked on the forehead, but con-
* demned to pay the higheft fine:

241. 4 For crimes by a prieft, who had a 
4 good character before his offence, the middle
* fine fhall be fet on him; or, i f  his crime was 
4 premeditated, he fhall be banifhed from the 
4 realm, taking with him his effects and his fa- 
4 mily;

242. 4 But men of the other claffes, who 
4 have committed thofe crimes, though without 
4 premeditation, fhall be ftripped of all their pof- 
4 feflions; and, if their offence was premedi- 
4 tated, fhall be corporally, or even capitally, 
4 punifhed, according to circumfances.

243. 4 L e t  no virtuous prince appropriate 
4 the wealth of a criminal in the higheft degree;
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i for he, who appropriates it through covetouf- 
4 nefs, is contaminated with the fame guilt:

244. 4 Having thrown fuch a fine into the
* waters, let him offer it to V a r u n a ; or let 
4 him beftow it on fome prieft of eminent learn- 
4 ing in the fcriptures :

245. 4 V a r u n a  is the lord of punifhment; 
‘ he holds a rod even over kings; and a prieft,
* who has gone through the whole Veda, is 
4 equal to a fovereign of all the world.

246. * Where the king abftains from receiv- 
4 ing to his own ufe the wealth of fuch offenders, 
4 there children are born in due feafon and en- 
4 jo y  long lives;

247. 4 ’There the grain of hufbandmen rifes 
4 abundantly, as it was refpedlively fown; there 
4 no younglings die, nor is one deformed ani- 
4 mal born.

248. * Sh6uld a man of the bafeft clafs, 
4 with preconceived malice, give pain to Brdh- 
4 mens, let the prince corporally punifh him by 
‘ various modes, that may raife terrour.

249. 4 A  king is pronounced equally unjuft 
4 in releafing the man, who deferves punifh - 
4 meot, and in punifhing the man, who de- 
4 ferves it not: he is juft, who always inflidts 
4 the puniftupent ordained by law.

2 co. 4 Thefe eftablifhed rules for adminifter-
* ing juftice, between two litigant parties,, have
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* been propounded at length under eighteen
* heads*

251. 4 T hus fully performing all duties re- 
4 quired by law, let a king feek 'with jujlice to
* poffefs regions yet unpoffefled, and, when 
t they are in his poifeffion, let him govern them 
‘ well.

252. ‘ His realm being completely arranged
* and his fortrefles amply provided, let him ever 
‘  apply the moft diligent care to eradicate bad
* men refemblmg thorny weeds, as the law di-
* redts.

253. 4 By protecting fuch as live virtuoufly,
* and by rooting up fuch as live wickedly, thofe
* kings, whofe hearts are intent on the fecurity 
‘ of their people, {hall rife to heaven.

254. 4 O f that prince, who takes a revenue,
* without reftraining rogues, the dominions are 
c thrown into diforder, and himfelf {hall be pre- 
4 eluded from a celeftial abode;

255. * But of him, whofe realm, by the
* ftrength of his arm, is defended and free from 
‘  terrour, the dominions continually flourifh,
* like trees duly watered.

256. 4 L et the king, whofe emiffaries are
* his eyes, difeern well the two forts of rogues,
* the open and the concealed, who deprive
* other men of their wealth :

%57* ‘ ° P en rogues are they, who fubfift by
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4 cheating in various marketable commodities;
* and concealed rogues are they, who heal and 
4 rob in forefts and the like fee et places.

258. 4 Receivers of bribes, extorters of mo- 
■4 ney by threats, debafers of metals, gamefters,
* fortunetellers, impofters, and profeflbrs of pal- 
‘ miftry;

259. 4 Elephant breakers and quacks, not per- 
-• forming what they engage to perform, pre- 
4 tended artifts, and fubtil harlots;

260. 4 Thefe and the like thorny weeds,
4 overfpreading the world, let the king difeover 
4 with a quick fight, and others, who a£t ill in 
4 fecret; worthlefs men, yet bearing the out- 
4 ward figns of the worthy.

261. 4 Having detected them, by the means
* of trufty perfons difguifed, who pretend to 
4 have the fame occupation with them, and of
* fpies placed in feveral ftations, let him bring 
4 them by artifice into his power:

262. 4 Then, h aving fully proclaimed their 
4 refpedtive criminal a£ts, let the king inflict 
4 puniihment legally, according to the crimes
* proved;

263. 4 Since, without certain punifhment, it 
4 is impoflible to reftrain the delinquency of 
4 fcoundrels with depraved fouls, who fecretly 
4 prowl over this earth.

2^4. 4 Muchfrequented places, ciflerns of
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4 water, bake houfes, the lodgings of -harlot's/
* taverns and victualling fhops, fquares where
* four ways meet, large well known trees,
* aflemblies, and publick fpedtacles ;

265. 4 Old courtyards, thickets, - the houfes
* of artifts, empty manfions, groves, and gaf-
* dens;4

266. 1 Thefe and the like places let the king" 
1 guard, for the prevention of robberies, with 
4 foldiers, both ftationary and patroling, as well 
4 as with fecret watchmen.

267. 4 By the means of able fpies, once 
4 thieves but reformedy who, well knowing the 
4 various machinations of rogues, aflociate with 
4 them and follow them, let the king deteCt and 
4 draw them forth:

268. 4 On pretexts of dainty food and gra- 
4 tifications, or of feeing fome wife prieft, who 
4 could enfure their fuccefs, or on pretence o f 
4 mock battles and the like feats o f ftrength, let 
4 the fpies procure an aflembly of thofe men.

269. 4 Such as refufe to go forth on thofe oc- 
* cafions, deterred by former punifhments, which 
4 the king had injliBed, let him feize  by force,
4 and put to death, on proof of their guilt, with 
4 their friends and kinfmen, paternal and ma- 
4 ternal, i f  proved to be their confederates.

270. 4 Let not a juft prince kill a man con- 
4 vifted of fimple theft, unlefs taken with the
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* mainer or with implements of robbery; but 
4 any thief, taken with the mainer, or with 
4 fuch implements, let him deftroy without he-
* fitation;

271. 4 And let him flay all thofe, who give 
4 robbers food in towns, or fupply them with
* implements, or afford them fhelter.

272. 4 Should thofe men, who are appointed 
4 to guard any diftricfts, Or thofe of the vicinity,
4 who were employed for that purpofe, be neu- 
‘ tral in attacks by robbers and inaflive in feiz-  
4 ing them, let him inftantly punifh them as

* thieves.
273. c Him, who lives apparently by the

* rules of his clafs, but really departs from thofe
* rules, let the king feverely punifh by fine, as a
* wretch, who violates his duty.

274. 4 They, who give no afiiftance on the 
4 plundering of a town, on the forcible breaking 
‘  of a dike, or on feeing a robbery on the high- 
‘ way, fhall be banifhed with their cattle and 

4 utenfds.
275. * Men, who rob the king’s treafure, or

* obftinately oppofe his commands, let him de- 
4 ftroy by various modes of juft punifhment;

* and thofe, who encourage his enemies.
276. 4 O f  robbers, who break a wall or 

4 partition, and commit theft in the night, let
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* the prince order the hands to be lopped off,
* and themfelves to be fixed on a fharp flake.

277. 4 Tw o fingers of a cutpurfe, the thumb 
< and the index, let him caiife to be amputated
* on his firfl conviction; on the fecond, one
* hand and one foot; on the third, he fhall fuffer

* death.
278. 4 Such, as give thieves fire, fueh as give 

‘  them food, fuch as give them arms and apart-
* ments, and fuch as knowingly receive a thing 

flolen, let the king punifh as he would punijh a

* thief.
279. * The breaker o f a dam to fecure a pool,

1 let him punifh by long immerfion under
* water or by keen corporal fuffering; or the of-
* fender fhall repair it, but mull pay the highefl
* mulCl. -  /

280. 4 Thofe, who break open the treafury,
* or the arfenal, or the temple of a deity, and 
4 thofe, who carry off royal elephants, horfep* 
4 or cars> let him without hefitation deflroy.

281. 4 He, who fhall take away the water of
* an ancient pool, or fhall obflrud a watercourfey 
4 mufl be condemned to pay the lowefl ufual
* amercement.

282. e H e , who fhall drop his ordure on the' 
4 king’s highway, except in cafe of neceffity, 
4 fhall pay two panas and immediately remov^ 
4 the filth;
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283. ‘ But ,a perfon in urgent neceflity, a 
‘  very old man, a pregnant woman, and a child,
* only deferv£ reproof* And fhali clean the place
* themfelves: that is a fettled rule.

284. 4 A ll  phyficians and furgeons adting 
‘ unfkilfully in their feveral profeflions, muft
* pay for injury to brute animals the loweft, but 
‘  for injury to human creatures the middle,

. ‘ amercement.
285. ‘ T he breaker of a footbridge, o f a pub*

* lick flag, o f a palifade, and of idols made o f  
( clay, fhali repair what he has broken, and pay 
‘ a muldt of five hundred panas.

' 286. ‘ F or  mixing impure with pure com-
* modifies, for piercing fine gems, as diamonds
* or rubies, and for boring pearls or inferiour
* gems improperly, the fine is the loweft of the 
‘ three; but damages muft always be paid.

287. ‘ T he man, who fhali deal unjuftly 
‘ With purchafers at a fair price by delivering
* goods o f lefs value, or fhali fell at a high price 
‘ goods o f ordinary value, fhali pay according to 
‘ circumftetncesy the loweft or the middle amerce-

* ment.
288. 6 L e t  the king place all prifons near a 

< publick road, where offenders may be feen

* wretched or disfigured.
289. * H im , who breaks down a publick 

‘ wall, him, who fills up a publick ditch, him,
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* who throws down a publick gate, the king fhall 

‘ fpeedily banifh.
290. ‘ For all facrifices to dedroy innocent

* men, the punifhment is a fine of two hundred
* panas\ and for machinations with poifonous 
‘  roots, and for the various charms and witch- 
‘  eries intended to kill, by perfons not effecting

* their purpofe.
291. 1 T he feller o f bad grain for good, or o f

* good feed placed at the top o f the bag, to con- 
c ceal the bad below, and the deftroyer of known 
1 landmarks, mull fuffer fuch corporal punifh- 
‘  ment as will disfigure them;

292. ‘ But the mod pernicious of all de- 
‘  ceivers is a goldfmith, who commits frauds: 
‘ the king fhall order him to be cut piecemeal 
‘  with razors.

293. ‘ F or dealing implements of hufban- 
‘ dry, weapons, and prepared medicines, let 
‘ the king award punifhment according to the 
‘ time and according to their ufe.

294. ‘ T he king, and his council, his me-
* tropolis, his realm, his treafure, and his army,
* together with his ally, are the feven members
* of his kingdom; whence it is called Septanga:

295. ‘ Among thofe feven members o f a 
1 kingdom, let him confider the ruin of the
* fil’d, and fo forth in order, as the greated ca- 
‘ lamity;
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296. 4 Y et, in a fevenparted kingdom here
* below, there is no fupremacy among the fe- 
4 veral parts* from any preeminence in Ufeful 
‘ qualities: but all the parts muft reciprocally 
1 fupport each other* like the three haves of a 
4 holy mendicant:

297. 4 In thefe and thofe ads, indeed, this 
4 and that member may be diftinguifhed j and
* the member, by which any affair is tranf- 
4 aded, has the preeminence in that particular 
4 affair.

298. 4 WHEtf the king employs emiffaries, 
4 when he exerts power, when he regulates 
4 publick buflnefs* let him invariably know both 
4 his owft flrength and that of his enemy,

299; 4 With all their feveral diftreffes and 
4 vices: let him then begin his operations, hav- 
4 ing maturely confidered the greater and lefs 
4 importance o f particular adds:

300. 4 Let him, though frequently difappointed, 
4 renew his operations, how fatigued foever, 
4 again and again: fince fortune always attends 
4 the man, who, having begun well) ftrenuoufly 
4 renews his efforts.

301. 4 A l l  the ages, called Satya, Freta, 
4 Dwdpara, and Cali, depend on the conduct of 
4 the kingi who is declared in turn to reprefent 
4 each o f thofe ages :O

302. 4 Sleeping* he is the Cali age; waking
e 2
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4 the T)wapara, e x e r t i n g  h i m f e l f  in adtion, the

* T r k a ; living virtuoufly, the Satya.
303. 4 O f In d r a , of Su'r y a , o f P a v a n a , 

‘ o f Y a m a , of V a r u n a , o f C h a n d r a , of 
4 A g nI, and of Pr it ’h iv i, let the king emulate 
4 the power and attributes.

304. * As I n d r a  fheds plentiful fhowers
* during the four rainy months, thus let him,
* adling like the; regent of clouds, rain juft gra- 
4 tifications over his kingdom :

305. ‘ As Su'r y a  with ftrong rays draws up 
4 the water during eight months, thus let him,
4 performing the fundtion of the fun, gradually
* draw from his realm the legal revenue:

306. 4 As P a v a n a , when he moves, p e r-

* vades all creatures, thus let him, imitating 
4 the regent of wind, pervade all places by his 
4 concealed emiffaries:

307. 4 As Y a m a , at the appointed time,
4 punifhes friends and foes, or thofe who revere, 
4 and thofe who contemn, himy thus let the king,
4 refembling the judge of departed fpirits, 
4 punifh offending fubjedls:

308. 4 As V ar u n a  moft affuredly binds the 
4 guilty in fatal cords, thus let him, reprefent- 
4 ing the genius of water, keep offenders in 
4 clofe confinement:

309. 4 When the people are no lefs delighted^ 
4 on feeing the king, than on feeing the full
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‘  moon, he appears in the character of C h a n -
1 DRA :

310. ‘ Againft criminals let him ever be ar-
* dent in wrath, let him be fplendid in glory,
* let him confume wicked minifters, thus 
‘ emulating the fun&ions of A g n i, regent of 

‘ fire.
311.  ‘ As P r it ’ h ivi fupports all creatures 

‘ equally, thus a king, fuftaining all fubjedts,
‘ refembles in his office the goddefs of earth.

312. ‘ Engaged in thefe duties and in others,
‘ with continual a&ivity, let the king above all
* things reftrain robbers, both in his own terri-
* tories and in thofe of other princes, from which 
‘ they come, or in which they feek refuge.

313. ‘ L e t  him not, although in the great- 
‘ eft diftrefs fo r  money, provoke Brahmens to 
( anger by taking their property \ for they, once 
‘ enraged, could immediately by facrifces and
* imprecations deftroy him with his troops, ele~
* phants, horfes and cars.

314. ‘ W ho, without periffiing, could pro- 
‘ voke thofe holy men, by whom, that is, by 
‘ whofe anceftors, under B r a h m a ', the allde-
* vouring fire was created, the fea with waters 
‘ not drinkable, and the moon with its wane

* and increafe?
315. ‘ W hat prince could gain wealth by

* oppreffing thofe, who, if  angry, could frame



* other worlds and regents of worlds, could give-
* being to new gods and mortals $

316. 4 W hat man, defirous o f life, would 
4 injure thofe, by the aid of whom, that is, by 
4 whofe oblations, worlds and gods perpetually
* fubfift; thofe who are rich in the learning of 
4 the Veda ?

317. * A  Brahmen, whether learned or igno-
* rant, is a powerful divinity; even as fire is a 

, 4 powerful divinity, whether confecrated or

* popular.
318. * Even in places for burning the dead,

‘ the bright fire is undefiled; and, when pre- 
4 fented with clarified butter at fubfequent facri- 
4 flees, blazes again with extreme fplendour:

319. 4 Thus, although Brahmens employ 
% themfelves in all forts o f mean occupation,
* they muff invariably be honoured; for they 
4 are fomething tranfcendently divine.

320. 4 O f a military man, who raifes his 
4 arm violently on all occafions againft the
* prieftly clafs, the prieft himfelf fhall be the 
4 chaftifer; fince the foldier originally proceed- 
4 ed from the Brahmen.

321. * From the waters arofe fire; from the
* prieft, the foldier; from ftone, iron: their all-
* penetrating force is ineffectual in the places, 
4 whence they refpeCtively fprang.

322. 4 T h e military clafs cannot profper
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4 without the facerdotal, nor can the facerdotal 
‘ be raifed without the military: both clafles, by
* cordial union, are exalted in this world and 
4 in the next.

323. 4 Should  the king be near his end through 
4 fome incurable difeafe, he muft beftow on the
* priefts all his riches accumulated from legal 
‘ fines ; and, having duly committed his king- 
4 dom to his fon, let him feek death in battle, or, 
f i f  there be no war, by abftaining from food.

324. 4 T h  us conducting himfelf, and ever
* firm in difcharging his royal duties, let the king 
4 employ all his minifters in ads beneficial to his 

4 people.
325. * Thefe rules for the condudof a mi-_ 

4 litary man having been propounded, let man-
* kind next hear the rules for the commercial

* and fervile daffies in due order.
326. *- L e t  the V a ify a , having been girt with 

4 his proper lacrificial thread, and having mar- 
4 ried an equal wife, be always attentive to his 
4 bufinefs o f agriculture and trade, and to that of

* keeping ca ttle ;
327. 4 Since the lord of created beings, hav- 

4 in? formed herd- and flocks, intrufted them to 
4 the care o f the Vaifya, while he intrufted the 
4 whole human fpecies to the Brahmen and the 

4 Cfhatriya:
328. 4 N ever muft a Vaifya be difpofed to lay,
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M I keep no cattle;” nor, he being willing to 
‘ keep them, muft they by any means be kept
* by men of another clafs.

329. ‘ O f  gems, pearls, and coral, of iron,
* of woven cloth, of perfumes and of liquids, let 
‘ him well know the prices both high and lo w :

330. ‘ Let him be Ikilled likewife in the time
* and manner of fawing feeds, and in the bad or 
‘ good qualities of land; let him alfo perfectly 
« know th ecorredl modes o f meafurjng and
* weighing,

331. * T h e excellence or defedls o f comrao-
* dities, the advantages and difadvantages of
* different regions, the probable gain or lofs on
* vendible goods, and the means o f breeding 
f cattle with large augmentation:

332. ‘ Let him know the juft wages of fer-
* vants, the various diale6ts of men, the befl
* way of keeping goods, and whatever elfe be-
* longs to purchafe and fgle.

333. ‘ Let him apply the molt vigilant care
* to augment bis wealth by performing his duty;

’ * and, with great folicitude, let him give nou-
* rifhment to all fentient creatures.

334. ■ S e r v i l e  attendance on Brahmens
* learned in the Veda, chiefly on fuch as keep
* houfe and are famed for virtue, is o f itfelf the 
‘  higheft duty of a Sadr a, and leads him to.
* future beatitude:
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335. ‘  Pure in body and mind, humbly ferving
* the three higher dalles, mild in fpeech, never 
‘ arrogant, ever feeking refuge in Brahmens 
‘ principally, he may attain the moll eminent.
* clafs in another tranfmigration.

336. ‘  T  his clear fyllem of duties has been
* promulgated for the four clalfes, when they
* are not in diftrefs for fubfiftence; now learn
* in order their f$v?ral duties in times of qeeek

' fity.'
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C H A P T E R  T H E  T E N T H .

On the mixed Clajfes> and on 'Times o f Dijlrefs.

r. 4 L e t  the th ree twiceborn claftes, remain-
* ing firm in their feveral duties, carefully read
* the Veda; but a Brahmen muff explain it to
* them, not a man o f  the other two clajj'es: this 
4 is an eftablifhed rule.

2. 4 T h e Brahmen muft know the means of
* fubfiftence ordained by law for all the claftes,
* and muft declare them to the re ft: let him-
* fe lf likewife adt in conformity to law,

3. 4 From priority of birth, from fuperiority
* o f origin, from a more exadt knowledge o f
* fcripture, and from a diftindtion in the facri-
* ficial thread, the Brahmen is the lord of all 
‘  claftes.

4. 4 T h e three twiceborn claftes are the fa- 
4 cerdotal, the military, and the com m ercial; 
4 but the fourth, or fervile, is onceborn, that is, 
4 has no fecond birth from the gayatri, and wears 
4 no thread: nor is there a fifth pure ciafs.

5. 4 In all claftes they, and they only, who 

4 are born, in a diredfc order, of wives equal in



* clafs and virgins at the time of marriage, are
* to be confidered as the fame in clafs with their
* fathers :

6. * Sons, begotten by twiceborn men, on
* women o f the clafs next immediately below 
i them, wife Iegiflators call fimilar, not the fame
* in clafs with their parents, becaufe they are
* degraded, to a middle rank between both, bv the
* lownefs o f their mothers: they are named in
* order, Murdhabhifhidla, Mahifhya, and Ca~ 
‘ rana, or Cayaft’h a ; and their feveral employ- 
‘ ments are teaching military exercifes * mufick,
* aftronomy, and keeping herds; and attendance on 
f princes.

7 . ‘ Such is the primeval rule for the fons
* ° f  women one degree lower than their hujbands: 
4 for the fons o f women two or three decrees
* lower, let this rule o f law be known.

8. 4 From a Brahmen, on a wife o f the Vaifya
* clafs, is born a fon called Jlmbajht'ha, or
* Vaidya, on a Sudra wife a ddijhada, named
* alfo Parafava:

9. ‘ From a CJhatriya, on a wife of the Sudra
* clafs, fprings a creature, called Ugra, with a 
‘  nature partly warlike and partly fervile, fero-
* cious in his manners, cruel in his adts.

10. ‘ T h e fons o f a Brahmen by women o f
* three lower claffes, o f a CJhatriya by women o f
* two, and o f a Vaifya by one lower clafs, are
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« called apafaddh, or degraded fa -
‘  tbers,

1 1 . ' « From a CJhatriya, by a Brahmem wife,
* fprings a by birth; from a Vatfya, by a
* military or lacerdotal wife, fpring a Mdgadha
* and a Vaide ha,

12. ‘ From a Sudra, on women of the com- 
‘ mercial, military, and prieftly clalfes, are born
* fons of a mixed breed, called A ’yogava, CJhat-
* tri', and Chanddla, the lowed: of mortals.

15. ‘ As the Ambafht’’ ha and Ugra, born iii 
1 a direct order with one clafs betwepn thofe of
* their parents, are conlidered in law, fo are the
* CJhattri and the Vaideha, born in an inverfe
* order with one intermediate clafs > and all four
* may be touched without impurity,

i a . * Thofe fons of the twiceborn, who are
* begotten on women without an interval (An-
* tdra) between the clalfes mentioned in order,
‘ the wife called Anantaras, giving them a di- 
1 (lined name from the lower degree of their
* mothers.

15. ‘ From a Brahmen, by a girl of the Ugra
* tribe, is born an A'vrita  ; by one of the Am-
* baft’ha tribe, an Abhira\ by one of the A'yo- 
‘ gava tribe, a Dhigvana.

16. ‘  The A'yogava, the CJhattrit and the
* Chanddla, the lowed; of men, fpring from a 
‘  Sudra in an inverfe order o f the clajfes, and
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* are, therefore, all three excluded from  the per- 
‘ formanee of obfequies to their anceftors:

17 * ‘ From a VaiJ'ya the Magadha and Vaide- 
£ ha, from a CJhatriya the Suta only, are born
* in an inverfe order; and they are three other 
‘ fons excluded from funeral rites to their father?.

18. 4 The fon of a Nijhada, by a woman o f 
4 the Sudra clafs, is by tribe a Puccafa; but the
* fon of a Sudra by a Nijhdd\ woman, is named 
4 Cuccutaca.

19. 4 One, born of a Cfljattri by an Ugrd, is 
‘  called Swapaca; and one, begotten by a Vaidi- 
4 ha on an A m baftlii wife, is called Vena.

20. 4 Thofe, whom the twiceborn beget on 
4 women of equal claffes, but who perform not 
4 the proper ceremonies o f ajfuming the thready 
4 and the like, people denominate Vratyas, or 
4 excluded from the gayatri.

21. 4 From fuch an outcaft Brahmen l'prings 
4 a fon o f a fmful nature, who in different coun- 
4 tries is named a' Bhurjacantaca, an A'vantya, 
4 a Vatadhana, a Pufhpadha, and a Sale ha:

22. 4 From fuch an outcafl CJhatriya comes 
4 a fon called a f  halia, a Malla, a N iclihivi, a 
4 Natay a Car ana, a C'hafa, and a Tdravira :

23. 4 From fuch an outcaft Vaifya is bom a 
4 fon called Sudhanwan, Chary a, Cdrufa, Vi~
4 janman, Maitra, and Satwata.

24. 4 By intermixtures of the claifes, by their
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* marfias.es with women who ought not to be
* married* and by their omiffion of prefcribed 
< duties, impure claffes have been formed.

2C. 4 T hose men of mingled births1, who 
« were born in the inverfe order of claffes, and 
6 who intermarry among themfelves, I will now 

4 compendioufly defcribe.
26. * The Suta, the Vaiddha, and the Chart- 

4 data, that loweft of mortals, the Mdgadha> the 
4 CJhattrl by tribe, and the Ayogava,

27. 4 Thefe fix beget fimilar fons on women 
4 of their own dalles, or on women of the fame 
4 dafs with their mothers; and they produce 
4 the like from women of the two higheft 
4 claffes, and c f  the loweft:

28. 4 As a twiceborn fon may fpring from a 
4 Brahmen by women of two claffes out of 
4 three, a fimilar fon, when there is no interval,
4 and an equal fon from a woman of his own 
4 clafs, it is thus in the cafe of the low tribes 

4 in order.
29. 6 Thofe fix beget, on women of their 

4 own tribes, reciprocally, very many defpica- 
4 ble and abjed races even more foul than their 
4 begetters.

30. 4 Even as a Shidra begets, on a Brahmen)
* woman, a fon more vile than himfelf, thus 
4 any other low man begets, on woman o f  the
• four claffes, a fon yeb lower.
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31. ‘ The fix low clafies, marrying inverfely,
* beget fifteen yet lower tribes, the bafe pro-
* dncing ftill bafer; and in a diredi order they 
4 produce fifteen more.

32. * A  Dafyu, or outcart: o f any pure clafs,
* begets on an A'ydgavi woman a Sairindhra,
* who Ihould know how to attend and to drels
* his m after; though not a flave, ho muft live
* by flavilh work, and may alfo gain fubfiftence 
‘ by catching wild beafis in toils :

33. ‘ A  Vaideha begets on her a fweetvoiced 
4 Maitreyaca, who, ringing a bell at the ap- 
4 pearance o f dawn, continually praifes o-reat 
4 men:

34. * A  Ntfiddda begets on her a Margava,
* or D  dfia, who fubfifts by his labour in boats,
* and is named Caiverta by thofe, who dwell in 
‘ A'ryaverta, or the land o f the venerable.

35. ‘ Thofe three o f a bafe tribe are feverally
* begotten on A'yogavi women, who wear the
* clothes of the deceafed and eat reprehenfible 
4 food.

36. * From a Nijhada fprings by a woman of 
4 the Vaideha tribe, a Carcivara, who cuts lea--
* ther, and from a Vaideha fpring by women o f 
4 the Caravara and Nifhada cajis, an Andhra
* and a Meda, who muft live without the town.

37. * From a Chandala, by a Vaidihi woman,
* comes a Pdndufdpdca, who works with cane
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f and reeds; and from a Nijhdday an Ahtndicai 
4 who a£ts as a jailor.

38. * From a Chandala, by a Puccasi womari, 
‘  is born a Sdpdca, who lives by punifhing crimi- 
f nals condemned by the king, a finful wretch 
c ever defpifed by the virtuous;

39. ‘  A  Nijhadi woman, by a Chandala, pro- 
e duces a fon called AntyavaJ'ayin, employed irl 
c places for burning the dead, contemned everi 
6 by the contemptible*

40. 4 Thefe, among various mixed claffes, 
4 have been deferibed by their feveral fathers
* and mothers; and, whether concealed or open,
* they may be known by their occupations.

41. ‘  Six fons, three begotten on ■ Women of
* the fame clafs, and three on women of lowef
* claffes, mull perform the duties of twiceborn 
‘ men; but thofe, who are born-in an inverfe 
4 order, and called lowborn, are equal, in refpe£t 
6 of duty, to mere Sudras.

42. 4 B y the force of extreme devotion and 
‘  o f exalted fathers, all o f them may rife in time
* to high birth, as by the reverfe they may fink 
4 to a lower ftate, in every age among mortals
* in this inferiour world.

43. 4 T he following races of CJJjatriyas, by
* their omiffion of holy rites and by feeing no 
4 Brahmens, have gradually funk among men to 
4 the loweft of the four claffes;
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4 4 * P  aim d racas, Odr as, and Draviras • 
Cambojas, ITav anas, and Sac as; Pdradas, 
Pablavas, Chinas, Ciratas, P)eradas, and

* Chafas.

45. ‘ All thofe tribes of men, who fprang
* r̂om the mouth, the arm, the thigh, and the
* foot o f B r a h m a ', who became outcafts 4/ 

having negletted their duties, are called Dafyus,
* or plunderers, whether they fpeak the language
* of MlechcPhas, or that o f A'ryas.

46. 4 T h ose  fons of the twiceborn, who afe 
‘ faid to be degraded, and who are confidered as 
‘ lowborn, fhall fubfift only by fuqh employ- 
‘ ments, as the twiceborn defpife.

47* c Shit as muft live by managing horfes and
* by driving cars; Am bajhf has, by curing dif- 
‘ orders; Vaidehas, by waiting on women; Md-
* gadh'as, by travelling with merchandize;

4 8 . 4 Nijhddas, by catching fifli; an A'ydgava,
4 by the work of a carpenter; a Mdda, an An-
* dhra, and (the fons of a Brahmen by wives of 
‘ the Vaideha and Ugra clafles, refpe6fively called)

. 4 a Chunchu and a Madgu, by flaying beafts o f 
4 the foreft;

49. * A  CJhattri,, an and a Puccafa,
‘ by killing or confining fuch animals as live in 
‘ holes: Dhigvanas, by felling leather; Venasr 
4 by ftriking mufical inftruments:
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50. * Near large publick trees, in places for 
« burning the dead, on mountains, and in!
< groves, let thofe tribes dwell, generally known,
‘ and engaged in their feveral works.

c j .  4 T he abode of a Chandala and a Swa-
* pdca mult be out of the town; they muft not
* have the ufe of entire veflels; their foie wealth 

4 muft be dogs and afles:
52. 4 Their clothes muft be the mantles of 

4 the deceafed; their' difties for food, broken
* pots; their ornaments, rufty iron; continually 
4 muft they roam from place to place :

53. 4 Let no man, who'regards his duty re- 
4 ligious and civil, hold any intercourfe with 
4 them; let their tranfa&ions be confined to 
4 themfelves, and their marriages only between 

4 equals:
54. 4 Let food be given to them in pot- 

4 fherds, but not by the hands of the giver;
‘ and let them not walk by night in cities or 

4 towns:
55. 4 By day they may walk about for the 

4 purpofe of work, diftinguifhed by the king’s 
4 badges; and they (hall carry out the corpfe o f  
4 every one, who dies without kindred: fuch 
‘ is the fixed rule.

56. 4 They fhall always kill thofe, who are 
4 to be flain by the fentence of the law, and by 
4 the royal warrant;- and let them take- theJ *
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clothes of the flain, their beds, and their or-*
* naments.

57. ‘ H i m , who was born of a finful mother,
‘ and confequently in a low clafs, but is hot
* openly known, who, though worthlefs ia  

truth, bears the femblance of a worthy man, let
* people difcover by his a£ts:

58. ‘ W ant o f virtuous dignity, harfhnefs o f
* fpeech, cruelty, and habitual negleft o f pte- 
‘ fcribed duties, betray in this world the fon o f 
‘ a criminal mother!

59. ‘ Whether a man of debafed birth affume 
‘ the character of his father or o f his mother,
‘ he can at no time conceal his origin:

60. * He, whofe family had been exalted,
‘ but whofe parents were criminal in marrying,
‘ has a bafe nature, according as the offence o f 
6 his mother was great or fmall.

6.1. ‘ In whatever country fuch men are 
‘ born, as deftroy the purity of the four claffes,
■ that country foon perifhes together with the na- 
6 tives of it.

62. * Defertion of life, without reward, for 
‘ the fake of preferving a prieft or a cow, a wo- 
‘ man or a child, may caufe the beatitude o f 
‘ thofe bafeborn tribes.

63. Avoiding all injury to animated beings,
* veracity, abftinence from theft, and from nnjuji
* feizure oj property, cleanlinefs, and command

F 2
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4 over the bodily organs, form the compendious-
* fyftem of duty, which M enu has ordained for 
‘ the four dalles.

64. ‘ S hould the tribe fprung from a Brah-
* men, by a Sudra woman, produce a fuccejjion o f  
4 children by the marriages o f its women with 
c other Brahmens, the low tribe lhall be raifed- 
4 to the higheft in the feventh generation.

65. 4 As the fon of a Sudra may thus attain 
4 the rank of a Brahmen, and as the fon of a 
4 Brahmen may link to a level with Sudras, even 
4 fo mull it be with him, who fprings from a= 
4 CJhatriya ; even fo with him, who was born 
4 of a Vaifya.

66. 4 If there be a doubt, as to the preference- 
4 between him, who was begotten by a Brahmen 
4 for his pleafure, but not in wedlock, on a Sudra 
4 woman, and him, who was begotten by a.

Sudra on a Brahmeni,
67. 4 Thus is it removed: he, who was be- 

4 gotten by an exalted man on a bafe woman,
4 may by his good acts become refpedtable; but: 
4 he, who was begotten on an exalted woman 
‘ by a bale man, mull himfelf continue bafe :

68. 4 Neither of the two (as the law is fixed)
4 {hall be girt with a facred firing; not the for- 
< mer, becaufe his mother was low ; nor the 
4 fecond, becaufe the order of the dalles was in - 
4 verted.
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69. * As good grain, fpringing from good
* foil, is in all refpefts excellent, thus a man, 

fpringing from a refpe£table father by a relpedd- 
able mother, has a claim to the whole inftitu-

* tion of the twice born.

70. ‘ Some fages give a preference to the
* grain ; others to the field; and others confider
* both field and grain; on this point the decifion
* follows;

7 1. 6 Grain, caft into bad ground, wholly
* perifhes, and a good field with no grain fown 
‘ in it, is a mere heap of clods;

73. 4 But fince, by the virtue o f eminent fa-
* thers  ̂ even the fons o f wild animals, as RTfh- 
'* yafringa, and others, have been transformed
* into holy men revered and extolled, the pa-
* ternal fide, therefore, prevails.

73* * B r a h m a  himfelf, having compared a 
< Sudra, who performs the duties of the twice-
* born, with a twiceborn man, who does the 
‘  adds of a Sudra, faid: “  Thofe two are neither

equal nor unequal,”  that is, they are neither
* equal in rank, nor unequal in bad conduct.

74. ‘ L e t  fuch Brahmens as are intent on the 
‘  means of attaining the fupreme godhead, and 
4 firm in their own duties, completely perforin 
4 in order, the fix following a£ts:

75. ‘ Reading the Vedas, and teaching others 
i to read them, facrificing, and aflifting others to
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4 facrifice, giving to the poor, i f  themfelves hflve 
4 enough, and accepting gifts from the virtuous, i f  
< themfelves are poor, are the fix prefcribed adfs 
4 of the firftborn clafs;

76. 4 But, among thofe fix a61s of a Brahmen,
4 three are his means o f fubfiftence; affifting to 
4 facrifice, teachipg the Veaas, and receiving
* gifts from a purehanded giver.

77. 4 Three a£ts of duty ceafe with the Brah- 
4 w?;z, and belong not to the CJhatriya; teaching 
4 the Vedas, officiating at a facrifice, and, thirdly,
4 receiving prefents;

78. 4 Thofe tbrpe are alfo (by the fixed rule 
4 of law) forbidden to the Vaifya; fince M enu,
* the lord of all men, prefcribed not thofe adfs to 
4 the two claffes, military and commercial.

79. 4 The means of fubfiftence, peculiar to 
4 the CJhatriya, are bearing arms, either held for
* ftriking or miffile; to the Vaifya, merchandize,
4 attending qn cattle, and agriculture: but with 
4 a view to the next life the duties of both a.re 
4 almfgiving, reading, facrificing,

80. 4 Among the feveral occupations for gain* 
4 ing a livelihood the mod commendable refpedt-
* ively for the facerdotal, military, and mercarr  ̂
4 tile claffes, are teaching the Veda, defending 
4 the people, and commerce or keeping herds
* and flocks.

81. * Yet a Brahmen, unable to fubfift by fis
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* duties juft mentioned, may live by the duty of
* a foldier; for that is the next in rank.

82. 4 I f  it be afked, how he muft live, fhould 
4 he be unable to get a fufiftence by either of
* thofe employments; the anfwer is, he may 
4 fubfift as a mercantile man, applying himfelf 
4 inperfon to tillage and attendance on cattle:

83. 4 But a Brahmen and a CJhatriya, obliged 
4 to fubfift by the a£ts o f a Vaifya, muft avoid 
4 with care, i f  they can live by keeping herds, the 
4 bufinefs o f tillage, which gives great pain to 
4 fentient creatures, and is dependant on the la*- 
‘  hour o f  others, as bulls and fo  forth.

84. 4 Some are o f opinion, that agriculture is 
4 excellent; but it is a mode of fubfiftence, 
f which the benevolent greatly blame; for the 
4 ironmouthed pieces of wood not only wound 
4 the earth, but the creatures dwelling in it.

83. 4 If, through want of a virtuous' live- 
4 lihood, they cannot follow laudable occupa- 
4 tions, they may then gain a competence of 
4 wealth by felling commodities ufually fold 
4 by merchants, avoiding what ought to be 

4 avoided:
86. 4 T h ey muft avoid felling liquids o f all 

4 forts, dreffed grain, feeds of tila, ftones, fait,
4 cattle and human creatures;

87. 4 A ll woven cloth dyed red, cloth made 
4 of fana, o f cjhuma bark, and of wool, even
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* though not red; fruit, roots, and medicinal 

4 plants;
88. 4 Water, iron, poifon, flefhmeat, the

*  moonplant, and perfumes of any fort; milk,
4 honey, buttermilk, clarified butter, oil of tilay 
4 w ax, fugar, and blades of cus'a-grafs;

89. 4 All beafts o f the foreft, as deer and the 
4 like 1 ravenous beafts, birds, and fijh\ fpi- 
4 rituous liquors, mliy or indigo, and lacjhay 
4 or lac; and all beafts with uricloven hoofs.

90. 4 But the Brahmen hufbandman may at 
4 pleafure fell pure tila feeds for the purpofe o f 
4 holy rites, if he keep them not long with a hope 
4 o f more gain, and fhall have produced them 
4 by his own culture:

91. 4 I f  he apply feeds o f tila to any purpofe 
4 but food, anointing, and facred oblations, he 
4 fhall be plunged, in the fhape o f a worm, to- 
6 gether with his parents, into the ordure of dogs.

92. 4 B y felling flefhmeat, lacjha, or fait, a 
4 Brahmen immediately finks low; by felling 
4 milk three days, he falls to a level with a

. 4 Sudra;

93. 4 And by felling the other forbidden 
4 commodities with his own free will, he afiumes 
4 in this world, after feven nights, the nature o f 
4 a mere Vaifya.

94. 4 Fluid things may, however, be bartered 
4 for other fluids, but not fait for any thing
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* liquid; fo may dreffed grain for grain un-
* dreffed, and tila feeds for grain in the hufk, 

equal weights or meafures being given and
‘  taken.

95’ ‘ A  m i l i t a r y  man, in diftrefs, may 
‘ fubfift by all thefe means, but at no time muft
* he have recourfe to the higheft, or facerdotal, 
‘ fundtion.

96. ‘  A  man o f the loweft clafs, who,
* through covetoufnefs, lives by the adts of the
* higheft, let the king ftrip o f all his wealth and 
‘ inftantly banifh:

97. ‘ His own office, though defectively per- 
‘  formed, is preferable to that o f another, 
4 though performed completely; for he, who 
‘  without necejjity difcharges the duties o f an- 
‘  other clafs, immediately forfeits his own.

98. ‘  A  m e r c a n t i l e  m a n ,  u n a ble  to fu b fift

* by his own duties, may defcend even to the
* fervile adts of a Sudra, taking care never to do 
‘ what ought never to be done; but, when he
* has gained a competence, let him depart from 
4 fervice.

99. ‘ A  m an  of the fourth clafs, not finding
* employment by waiting on the twiceborn, 
‘ while his wife and fon are tormented with 
‘ hunger, may fubfift by handicrafts :

100. 4 Let him principally follow thofe me- 
‘ chanical occupations, as joinery and mafonry, or
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« thofe various pradical arts, as p a in tin g  a n d

* writing, by following which, he may ferve the

4 twiceborn.
101. 4 S h o u ld  a Brahmen, afflided and pin- 

4 ing through want of food, choofe rather to re- 
4 main fixed in the path of his own duty, than 
f to adopt the pradice of Vaifyas, let him ad  in

4 this manner:
102. 4 T he Brahmen, having fallen into dif- 

« trefs, may receive gifts from any perfon what- 
4 pver j for by no facred rule can it be fhown,
* that abfolute purity can be fullied.

103. ‘ From interpreting the Veda, from offi- 
4 ciating at facrifices, or from taking prefents,
* though in modes generally difapproved, no fin 
4 is committed by priefts m  dijlrefs; for they are 

4 pure as fire or water.
104. 4 He, who receives food, when his life 

« could not otherwife be fuftained, from any
* man whatever, is no more tainted by fin, than

4 the fubtil etfier by uiud:
105. 4 A ji'g a r t a , dying with hunger, was

4 going to deftroy his own fon ( named S'u n a h -
* sV p ’ h a) by felling him for fame cattle-, yet he 
4 was guilty of no crime, fince he only fought a 

4 remedy againft familhing:,

106. ‘ V a 'm a d e 'v a , who well knew ,ijghr 
. and wrong, was by no means rendered impure, 
‘  though defirous, when oppreffed with hunger,
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* of eating the flefh of dogs for the prefervatioi}
4 of his life :

107. 4 B h a r a d w a 'j a , eminent in devotion,
4 when he and his fon were almoft ftarved in a 
4 dreary foreft, accepted feveral cows from, the 
4 carpenter V rTd h ij:

108. 4 V is w a 'm i t r a  too, than whom none 
4 better knew the diftindfions between virtue 
4 and vice, refolved, when he was perifhing with 
4 hunger, to eat the haunch of a dog, which he 
4 had received from a Chanddla,

109. 4 Among the a£ts generally difapproved,
* namely, accepting prefents from low men, aflift- 
4 ing them to facrifice, and explaining the fcripture 
4 to them, the. receipt o f prefents is the meaneft 
4 in this world\ and the moft blamed in a Brafa- 
4 rnen after his prefent life.;

j 10. 4 Becaufe aflifting to facrifice and ex- 
4 plaining the fcripture are two a£ts always per- 
4 formed for thofe, whofe minds have been im- 
4 proved by the facred initiation; but gifts are 
4 alfo received from a fervile man of the loweft
* clafs.

h i . 4 The guilt, incurred by aflifting low 
4 men to facrifice and by teaching them the 
4 fcripture, is removed by repetitions of the 
4 gayatri and oblations to fire; but that, incurred
* by accepting gifts from them, is expiated only
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4 by abandoning the gifts and by rigorous devo

tion.
1 1 2. 4 It were better for a Brahmen, who 

could not maintain himfelf, to glean ears and
* grains after harveft from the field o f any perfon 
4 whatever: gleaning whole ears would be better

O  O

4 than accepting a prefent, and picking up fin- 
4 gle grains would be ftill more laudable.

1 13. 4 Brahmens, who keep houfe, and are in 
4 want of any metals except gold and filver, or o f
* other articles fo r  good ufes, may afk the king 
4 for them, if  he be of the military clafs; but a 
4 king, known to be avaricious and unwilling to 

4 give, mull not be folicited.
114.  ‘  T h e foremoft, in order, o f  thefe things

* may be received more innocently than that,. 
4 which follows i t : a field untilled, a tilled field, 
4 cows, goats, fheep, precious metals or gems, 

4 new grain, drefled grain.
115.  4 T here  are feven virtuous means of 

4 acquiring property; fuccelfion, occupancy or 
4 donation, and purchafe or exchange, which are 
4 allowed to all claffes; conqueft, which is peculiar 
4 to the military clafs; lending at intereft, huf- 
4 bandry or commerce, which belong to the mer- 
4 cantile clafs; and acceptance of prefents, by the 
4 facer dotal clafs, from refpe£table men.

116.  4 Learning, except that contained in the
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4 fcriptures, art, as mixing perfumes and the
* likê  work for wages, menial fervice, attend-
* ance on cattle, traffick, agriculture* content 
4 with little, alms, and receiving high intereft 
4 on money, are ten modes of fubfiftence in times 
4 o f dijirefs.

1 1 7. 4 Neither a prieft nor a military man, 
4 though diflrefed, mull receive intereft on loans; 
4 but each o f them, if  he pleafe, may pay the
* fmall intereft permitted by law, on borrowing 
4 for fome pious ufe, to the finful man, who de~ 
4 mands it.

118. 4 A  m i l i t a r y  king, who takes even a 
4 fourth part o f the crops o f his realm at a time 
4 of urgent neceflity, as of war or invafion, and 
4 protects his people to the utmoft of his power, 
4 commits no fin :

119.  4 His peculiar duty is conqueft, and lie 
4 muft not recede from battle; fo that, while he 
4 defends by his arms the merchant and huf- 
4 bandman, he may levy the legal tax as the 
4 price o f protection.

120. 4 The tax on the mercantile elafs, which 
4 in times o f profperity muft be only a twelfth part 
4 o f their crops, and a fiftieth o f their perfonal
* profits, may be an eighth of their crops in a 
4 time o f dijirefs, or a fixth , which is the medium, 
4 or even a fourth in great publick adverfity; but 
4 a twentieth of their gains on money, and
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‘  other moveables, is the higheft ta x :  ferving 
«. men, artifans, and mechanicks muft aflift by 
t tLeir labour, but at no time pay taxes:

1 2 1. ‘ I f a Siidra want a fubfiftence and 
4 cannot attend a prieji, he may ferve a CJha- 
< friy a • or, i f  he cannot wait on a foldier by birth,
C he may gain his livelihood by ferving an opu-

* len t  Vaifya.
1 2 2 .  4 T o  him, who ferves B rcihm em  with-a

* v i e w  to  a  h e a v e n l y  r e w a r d ,  o r  e v e n  w i t h  a  

« v i e w  to b o th  this life and the next, th e  u n i o n  

4  o f  th e  w o r d  Brahmen w i t h  h is  name o f fervant

4 will alfuredly bring fuccels*
123. ‘ Attendance on Brahmens is pro- 

4 nounced the beft work of & Sudra: whatever 
4 elfe he may perform will comparatively avail

4 him nothing.
124. ‘ T h ey  muft allot him a fit mainte- 

4 nance according to their own circumftances, 
‘  after confidering his ability, his exertions, and 
4 the number of thofe, whom he muft provide 

4 with nourifhment:
12 c. 4 W hat remains of their drefted rice 

4 muft be given to him; and apparel which 
< have worn, and the refufe of their grain, 

4 and their old houfehold furniture.
126. 4 T h e r e  is n o  g u i l t  in  a  m a n  o f  th e  

4 ferv i le  clafs, who eats leeks and other forbidden 

4 vegetables: h e  m u f t  n o t  h a v e  th e  facred  in v e f -
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c titure: he has no bufmefs with the duty o f  
‘ making oblations to fire and, the like * but there is
* no prohibition againft his offering dreffedgrain 
‘ as a facrifice, by way o f difcharging his own 
4 duty.

127. * Even SudraSy who are anxious to 
4 perform theif entire duty, and, knowing what 
‘  they fhould perform, imitate the pradice o f 
4 good men in the houfehold facramentSy but 
4 without any holy text, except thofe containing 
4 praife and falutation, are fo far from finning, 
4 that they acquire juft applaufe:

128. 4 As a Sudra, without injuring another 
4 man, performs the lawful ads of the twice-
* born, even thus, without being cenfured, he 
4 gains exaltation in this world and in the 
4 next.

129. 4 N o fuperfluous colledion o f wealth 
4 muft be made by a Sudra, even though he 
4 has. power to make it , fmce a fervile man, 
4 who has amafled riches, becomes proud, and, 
4 by his infolence or neglett, gives pain even to 
4 Brahmens.

130. 4 Such, as have been fully declared, 
4 are the feveral duties o f the four clalfes in dis- 
4 trefs for fubfiftence; and, i f  they perform 
4 them exad ly, they ftiall attain the higheft 
4 beatitude,
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1 3 1. ‘ Thus has been propounded the fy- 
6 ftem o f  duties, religious and eivil, ordained 
c for all clalfes: I next will declare the pure law  
* o f expiation for fin.’

/
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Ch a p t e r  t h e  e l e v e n t h .
j

On Penance and Expiation; ,

1. 1 H llVl, who iriterids to rriarry for the
* fake of having iffue; him, who wifhes td
* make a facrifice; him, Who travels ; him, who
* has given all his wealth at a facred rite ; him,
* who defires to maintain his preceptor, his 
4 father, of his m other; hirrî  who needs a. 
‘ maintenance for himfelf, when he firft reads the
* Vedas, and him, who is afflidted with illnefs;

2. 4 Thefe nine Brahmens let mankind con- 
4 fider as virtuous mendicants j Called fndtacas\
4 and, to relieve their wants, let gifts o f cattle or 
1 gold be prefented to them in proportion to 
4 their learning:

3. 4 T o  thefe moft excellent Brahmens mull 
4 iice alfo be given with holy prefents at obla-
* tions to fire and vdithin the Confecrated circle j
* but the dreffed rice, which others are to re-
* eeive, miift be delivered on the outfide of the
* facred hearth: gold and the l{ke may be given 

4 any where*
4. 4 On fuch Brahmens, as well know the
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c pida, let the king bellow, as it becomes him,
< jewels o f all forts, and the folemn reward for

‘ officiating at the Sacrifice.
5 .  ‘ H e , who has a wife, and, having beg-

* ged money to defray his nuptial expences, mar-
* ries another woman, {hall have no advantage
< but fenfual enjoyment: the offspring belongs

* to the beftower of the gift.
6. ‘ L e t  every man, according to his ability,

* give wealth to Brahmens detached from the 
‘ world and learned in feripture: fu ch agiver 

‘ {hall attain heaven after this life.
7. ‘ H e alone is worthy to drink the juice o f

< the moonplant, who keeps a provilion o f 
« grain fufficient to fupply thofe, whom the law 
‘ commands him to nourilh, for the term of 

‘ three years or more; 1
8. 4 But a twiceborn man, who keeps a lefs 

‘  provifion of -grain, yet prefumes to tafte the
* juice of the moonplant, fhall gather no fruit 
4 from that facrament, even though he tafte it at
‘ the firft, or folemn, much lefs at any occafonal, • 

‘  ceremony.
9. 4 H e, who bellows gifts on ftrangers •with

* a view to worldly fame, while he fuffers his fa- 
‘ mily to live in diftrefs, though he has power 
‘  to fupport them, touches his lips with honey,
4 but fwallows poifon; fuch virtue is counter- 
1 feit:
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10. 4 Even what he does for the fake of his
* future fpiritual body, to the injury of thofe,
‘  whom he' is bound to maintain, fhall bring 
4 him ultimate mifery both in this life and in 
4 the next.

11. * S hould a facrifice, performed by any 
4 twiceborn facrificer, and by a Brahmen efpe-
* cially, be imperfed from the want of fome in- 
4 gredient, during the reign of a prince, who 

4 knows the law,
1 2. 4 Let him take that article, for the com-

* pletion of the facrifice, from the houfe of any 
4 Vaifya, who policies confider-able herds, but
* neither facrifices, nor drinks the juice of the 
4 moonplant:

13. 4 I f  fuch a Vaifya be not near, he may
* take two or three fuch neceflfary articles at 
4 pleafure from the houfe of a Sudra; fince a
* Sudra has no bufinefs with folemn rites.

14. * Even from the houfe of a Brahmen or 
4 a CJhatriya, who polTefles a hundred cows, 
4 but has no confecrated fire, or a thoufand 
« cows, but performs no facrifice with the moon- 
4 plant, let a prieft without fcruple take the 

4 articles wanted.
1 5. 4 From another Brahmen, who continu

a l l y  receives prefents but never gives, let him 
4 take fuch ingredients of the facrifice, if  not
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* beftowed on reqtiejl: fo fhall his fame be fpread
* abroad, and his habits o f virtue increafe.

16. 4 Thus, likewife, may a Brahmen, w h a 
1 has not eaten at the time of fix meals, or has 
‘ fajied three 'whole days, take at the time o f the 
‘  feventh meal, or on the fourth morning, from 
4 the man, who behaves bafely by not offering 
1 him food, enough to fupply him till the mor- 
‘ row:

17. 4 He may take it from the floor, where 
4 the grain is trodden out of the hulk, or from 
‘ the field, or from the houfe, or from any
* place whatever; but, i f  the owner afk why he 
4 takes it, the caufe o f the taking muft be de-
* dared.

18. ,'s The wealth o f a virtuous Brahmen
* muft at no time be feized by a Cfhatriya\ 
4 but, having no other means to complete a facri- 
4 fe e ,  he may take the goods o f any man, who 
4 adts wickedly, and of any, who performs not 
‘ his religious duties :

1 9. 4 He, who takes property from the bad 
‘ fo r  the purpofe before-mentioned, and beftows it 

‘  on the good, transforms himfelf into a boat, 
‘ and carries both the good and the bad over a fed
* o f calamities.

20. ‘ Wealth, poflefled by men for the per-* 

4 formance o f facrifices, the wife call the pro-
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e perty of the gods; but the wealth of men,
* who perform no facrifice, they confider as the 
4 property o f demons.

21. ‘  L et no pious king fine the man, who 
4 takes by ftealth or by force what he wants to
* make a facrifce perfedi fince it is the king’s 
1 folly, that caufes the hunger or wants of a 
f Brahmen:

22. * H aving reckoned up the perfons, whom 
‘  the Brahmen is obliged to fupport, having af-
* certained his divine knowledge and moral 
‘ conduct, let the king allow him a fuitable 
‘ maintenance from his own houfehold;

23. 4 And, having appointed him a mainte- 
4 nance, let the king protect him on all tides;
* for he gains from the Brahmen, whom he pro*
* teds, a fixth part o f the rewardfor his virtue.

24. 4 L e t  no Brahmen ever beg a gift from
* a Sudra; for, if  he perform a facrifice after 
f fuch begging, he fhall? in the next life, be 
f born a Chandala.

25. 4 The Brahmen, who begs any articles
* for a facrifice, and difpofes not o f them all for 
f that purpofe, lhall become a kite or a crow 
4 for a hundred years,

26.. 4 Any evilhearted wretch, who, through 
( covetoufnefs, fhall feize the property of the 
4 gods or of Brahmens, fhall feed in another 
4 world on the orts o f vultures,
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27. * T h e  facrifice Vaifwanari mud be con- 
f ftantly performed on the firft day of. the new
* year, or on the new moon of Chaitra, as an
* expiation for having omitted through mere for-
* getfulnefs the appointed facrifices of cattle and 

S the rites of the moonplant:
28. * But a twiceborn man, who, without

* neceflity, does an a£t allowed only in a cafe 
4 o f neceflity, reaps no fruit from it hereafter:

* thus has it been decided.
29. * By the Vtfwedevas, by the Sddhyas, and

* by eminent Rijhis of the facerdotpl clafs, the 
4 fubftitute was adopted for the principal adt,
« when they were apprehenfive of dying in

* times of eminent peril;
30. * But no reward is prepared in a future 

4 date for that illminded man, who, when able 
4 to perform the principal facrifice, has recourfc

* to the fubftitute,
31. * A  P r ie st , who well knows the law,

* needs not complain to the king of any grievous 
‘ injury j fince, even by his own power, he may
* chaftife thofe, who injure him :

32. * His own power, which depends on him-*
* f e lf  alone, is mightier than the royal power, 
4 which depends on other men; by his own might, 
4 therefore, may a Brahmen coerce his foes.

33. ‘ He may ufe, without hefitation, the pow'- 

4 erful charms revealed to A t ’ h a r v a n , and

86  ON PENANCE



4 by him to A ngirasj for fpeech is the weapon 
4 of a Brahmen: with that he may deftroy his 
4 opprefTors.

34. * A  foldier may avert danger from him-
* felf by the ftrength o f his arm ; a merchant 
4 and a mechanick, by their property 5 but the 
4 chief o f the twiceborn, by holy texts and ob- 

6 lations to fire.
35. 4 A  prieft, who performs his duties, who 

4 ju ftly  corrects his children and pupils, who ad-
* vifes expiations for fin, and who loves all ani- 
f  mated creatures, is truly called a Brahmen: to 
4 him let no man fay any thing unpropitious, 
4 nor ufe any offenfive language.

36. 4 L et not a girl, nor a young woman 
4 married or unmarried, nor a man with little 
4 learning, nor a dunce, perform an oblation to 
4 fire j nor a man difeafed, nor one uninvefted 

4 with the facrificialfirings
y j. * Since any of thofe perfona, who make 

4 fuch an oblation, fhall fall into a region of 
4 torture, together with him, who fuffers his 
4 hearth to be u fed : he alone, who perfedly 
4 knows the facred ordinances, and has read all 
4 the Vidas, mull officiate at an oblation to holy 

4 fire.
38. 4 A  Brahmen w i t h  a b u n d a n t  w e a l t h ,  w h o  

4 p r e fe n ts  n o t  th e  p r ie f t ,  th a t  h a l lo w s  h is  f ire ,  

4  w i t h  a  h o r fe  c o n f e c r a t e d  to  P r a j a 'p a t i ,
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* b e c o m e s  e q u a l  to o n e  w h o  has  n o  fire h a l*

? lowed.
39. f L et him, who believes the fcripture, 

i and keeps his organs in fubjeftion, perform
* all other pious a61s ; but never in this world 
‘ let him offer a facrifice with trifling gifts to 

‘ the officiating prieff:
40. * T h e organs o f fenfe and a<5fion, repu- 

f tation in this life, a heavenly manfion in the 
‘ nexty life itfelf, a great name after death, chil- 
5 dren, and cattle, are all delfroyed by a faprir

* flee offered with trifling prefents; let no man,
4 therefore, facrifice without liberal gifts.

4 1 .  1 T h e  p r ie f f ,  w h o  k e e p s  a  fa c re d  h e a r th ,

* but voluntarily neglefts the morning and even- 
f ing oblations to his fires, muff perform, in the 
« manner to be deferibedy the penance chdndrdyana 
4 for one m o n th ; flnee that neglett is equally 

‘ finful with the flaughter of a fon.
42. 4 They, who receive property from a

* Sudra for the performance pf rites to confe-
* crated fire, are contemned as miniffers of the 

« bafe, by all fuch as pronounce texts o f the

* Veda:
43. f O f  thofe ignorant prieff s, who ferve 

4 the holv fire for the wealth of a Sudra, the 
f o-iver ffiall always tread on the foreheads, and 
? thus pafs over miferies in the gloom o f death.

44. 4 E v e r y  m a n ,  w h o  does n o t  a n  a6t p r e *
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* fcribed, or does an aft forbidden, or is guilty 

f o f excefs even in legal gratifications o f the 
4 fenfes, muft perform an expiatory penance.

45 . ‘ Some of the learned confider an expia-
* tion as confined to involuntary fin; but others, 
4 from the evidence o f the Vtda, hold it effec-
* tual even in the cafe of a voluntary offence:

46. * A  fin,, involuntarily committed, is.re- 
4 moved by repeating certain texts o f the. fcrip- 
f tu re; but a fin committed intentionally, 
4 through ftrange infatuation, by harfh penances
* o f different forts.

47. 4 If a twiceborn man, by the will of 
4 G od in this world, or from his natural birth, 
4 have any corporeal mark of an expiable fin. 
f committed in this or a former ffate, he muff
* hold no intercourfe with the virtuous, while 
4 his penance remains unperformed.

48. 4 Some evilminded perfons, for fins com- 
f mitted in this life, and fome for bad aftions 
4 in a preceding {fate, fuffer a morbid change 
4 in their bodies:

49. 4 A  ftealer of, gold from a Brahmen has 
f whitlows on his nails; a drinker o f fpirits, 
( black teeth ; the flayer of a Brahmen, a ma- 
4 rafm us; the violator o f his guru s bed, a de- 
4 formity in the generative organs;

50. 4 A  malignant informer, fetid ulcers in 
4 his noffrils; a falfe detraftor, ffinking breath;.
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<* a Healer of grain, the defeat o f fome lim b ; a
* mixer o f bad wares with good, fome redundant 

4 member;
51. ‘ A  ftealer o f dreffed grain, dyfpepfia ;

4 a dealer of holy words, or an unauthorized
* reader o f the fcriptures, dumbnefs ; a Healer
* o f clothes, leprofy; a horfeflealer, lamenefs;

52. 1 The Healer o f a lamp, total blindnefs ;
* the mifchievous extinguifher of it, blindnefs 
4 in one ey e ; a delighter in hurting fentient
* creatures, perpetual illnefs; an adulterer,

* windy fwelling in his lim bs:
53. 4 Thus, according to the diverfity o f ac~

4 tions, are born mendefpiled by the good, flupid,
* dumb, blind, deaf, and deformed.

54. 4 Penance, therefore, muH invariably be 
4 performed for the fake of expiation; fince 
4 they, who have not expiated their fins, w ill 
4 a^ain fpring to birth with difgraceful marks.

55. * K il l in g  a Brahmen, drinking for- 
4 bidden liquor, Healing gold from a prieH,
4 adultery with the wife of a father, natural or
* fpiritual, and affociating with fuch as commit
* thofe offences, wife legiflators muH declare to 
4 be crimes in the higheH degree, in refpebi o f  
4 thofe after mentioned, but lefs than incejt in a 
4 direbl line, and fome others.

56. 1 F a l se  boafling of a high tribe, malig-t
* nant information, before the king, o f a crimi-
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* nal who mujl fuffer death, and falfely accufinga
* fpiritual preceptor, are crimes in the fecond de-
* gree, and nearly equal to killing a Brahmen.

57. ‘ Forgetting the texts of fcripture, (how- 
4 ing contempt of the Veda, giving falfe evi- 
< dence without a bad motive, killing a friend 
■ * without malice, eating things prohibited, or,
‘  from their manijejl impuritya unfit to be tailed,
* are fix crimes nearly equal to drinking fpirits;
* but perjury and homicide require in atrocious cafes 

4 the harjhefl expiation.
58. 4 T o  appropriate a thing depofited or

* ient fo r  a time, a human creature, a horfe,
* precious metals, a field, a diamond, or any
* other gem, is nearly equal to flealing the gold

* o f a Brahmen.
59. * Carnal commerce With fillers by the

* fame mother, with little girls, with women 
« of the loweft mixed clafs, or with the wives 
« o f a friend'or o f a fon, the wife mull confider
* as nearly equal to a violation of the paternal

‘  bed.
60. * Sl a v i n g  a bull or cow , facrificing 

« what ought not to be facrificed, adultery, fell-
* ing onefelf, deferting a preceptor, a mother,
* a father, or a Ion, omitting to read the Iciip-
* ture, and negledt o f the fires prefcribed by the

* Dhermafallra only,
6 1. * ‘‘The marriage of a younger brother be-
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* fore the elder, and that elder’s omiffion to
* marry before the younger, giving a daughter 
‘ to either of them, and officiating: at their

O

* nuptial facrifice,

62. * Defiling a damfel, ufury, want o f per-
* fed  chaftity in a ftudent, felling a holy pool 
4 or garden, a wife, or a child,

63. ‘ Omitting the facred invefliture, aban- 
‘  doning a kinfman, teaching the Veda for hire, 
4 learning it.from a hired teacher, felling com-
* modities, that ought not to be fold,

64. 4 W orking in mines of any fort, eneaeino-
* in dykes, bridges, or other great mechanical
* works, fpoiling medicinal plants repeatedly,
‘ fubfilUng by the harlotry o f a wife, offering 
‘  facrifices and preparing charms to deftray the
* innocent,

65. ‘ Cutting down green trees for firewood,
* performing holy rites with a* felfiffi view 

merely, and eating prohibited food once with-
‘ out a previous dejign,

66. ‘ N egle&ing to keep up the confecrated 
4 fire, Healing any valuable thing bejides gold,
‘ nonpayment o f the three debts, application to

the books of a falfe religion, and exceffive at- 
‘ tention to mufick or dancincr.

67. * Stealing grain, bafe metals, or cattle, 
familial ity by the twiceborn wirh women, who 

have drunk inebriating liquor, killing without
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* malice, a woman, a Sudra, # Vatfya, or a C/£*z- 
‘ /rry<r, and denying a future ftate o f rewards
* and punifhments, are all crimes in the third
* degree, but higher or lower according to circum-
* Jlances.

68. ‘ G iv in g  pain to a Brahmen, fmellino- at 
‘ any fpirituous liquor or any thing extremely
* fetid and unfit to be fmelt, cheating:, and un- 
‘ natural practices with a male, are confidered 
1 as caufing a lofs o f clafs.

69. ‘ T o  kill an afs, a horfe, a camel, a deer,
* an elephant, a goat, a fheep, a fifh, a fnake, or
* a buffalo, is declared an offence, which de- 
‘  grades the killer to a mixed tribe.

70. * A c c e p t in g  prefents from defpicable
* men, illegal traffick, attendance on a Sudra
* mafter, and fpeaking falfehood, murt be con-
* fidered as caufes of exclufion from focial re- 
‘  parts.

7 1 . ‘ K il l in g  an infeft, fmall or large, a 
‘  worm, or a bird, eating what has been brought 
‘  in the fame bajket with fpirituous liquor, fteal- 
‘  ing fruit, wood, or flowers, and great pertur- 
‘  bation o f mind on trifling ocoafions, are of~ 
‘  fences which caufe defilement.

72. ‘  You fhall now be completely inrtrudt-
* ed in thofe penances, by which all the fins
* jurt mentioned are expiable.
• 73. ‘ If a Brahmen have killed a man of the
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‘  facerdotal clafs, without malice prepenfet the
* Jlayer being fa r  fuperior to the Jlain in good qua-
* Ikies, he muft himfelf make a hut in a foreft
* and dwell in it twelve whole years, fubfifting 
4 on alms for the purification of his foul, placing 
4 near him, as a token o f his crime, the Jkull o f 
4 the fa in , i f  he can procure it, or, i f  not, any hu- 
4 man fkull. fh e  time of penance for the three 
4 lower claffes muf be twenty four, thirty fix , and 
4 forty eighty years,

74- ‘ ° r> the fayer be o f the military clafs,
4 he may voluntarily expofe himfelf as, a mark 
4 to archers, who know his intention; or, zzr- 
4 cording to circumfances, may caft himfelf headt- 
4 Ions: thrice, or even till he die, into blazing 
4 fire.

75- ‘ ° r> f  he be a king, zz p rief
4 without malice ,or knowledge o f his clafs, he may 
4 perform, mf// prefents o f great wealth, one of, 
4 the following facrifices ; an Afwamedha, or a 
4 Swerjit, or a Gofava, or an Abhijit, or a
4 wajit, or a ‘Trivrity or an Agnijhtut.

76. 4 Or, to expiate the guilt of killing a 
4 prieft without knowing him and without defigny 
4 the killer may walk on a pilgrimage a hundred 
4 yojanast repeating any one of the Vedas, eating 
4 barely epough to fuftain life, and keeping his 
4 organs in perfedl lubje£lion;

77. 4 Or, i f  in that cafe the fayer be unlearned

w
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* but rich, he may give all his property to fome
* iBrahmen learned in the Veda, or a fufficiency
* o f wealth for his life, or a houfe and furniture 

4 to hold while he lives:
78. 4 Or, eating only fuch wild grains as are

* offered to the gods, he may walk to the head 
‘  o f  the river Sarafwat) againff the courfe o f 
< the ftream; or, fubfifting on very little food,
‘ he may thrice repeat the whole colledtion of 
4 Vedas, or the R ich, YajuJh, and Saman.

79. 4 Or, his hair being fhorn, he may dwell 
4 near a town, or on paftureground for cows,
4 or in fome holy place, or at the root of a fa- 
? cred tree, taking pleafure in doing good to 

‘  cows and to Brahmens;
80. 4 There, for the prefervation of a cow 

« or a Brahmen, let him inftantly abandon life ; 
‘ fince the preferver of a cow or a Brahmen
* atones for the crime of killing a prieff:

81. 4 O r, by attempting at leaft three times 
4 forcibly to recover from robbers the property 
4 of a Brahmen, or by recovering it in one of
* his attacks, or even by lofing his life in the 
4 attempt, he atones for his crime.

82. 4 Thus, continually firm in religious 
4 auftenty, chaffe as a ftudent in the firft order, 
4 with his mind intent on virtue, he may ex- 
4 piate the guilt o f undefgnedly killing a Brah- 
4 men, after the twelfth year has expired.
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83. * Or, i f  a virtuous Brahmen UnintCntioU* 
6 ally kill another, who had no good quality, he?
* may atone for his guilt by proclaiming it iii
* an aflembly of priefts and military men, at 
c the facrifice of a horfe, and by bathing with
* other Brahmens at the clofe of the facrifice:

84. ‘ Brahmens are declared to be the bafis, 
f and CJhatriyas the fummit, of the legal fyftemt
* he, therefore, expiates his offence by fully
* proclaiming it in fuch an affembly.

85. ‘ From his high birth alone, a Brahmen
* is an objeft of veneration even to deities: his
* declarations to mankind are decifive evidence;
* and the Veda itfelf confers on him that cha- 
c rafter.

86. * Three at leaf!, who are learned in the
* Veda, fhould be affembled to declare the proper 
‘ expiation for the fin o f a priejl, but, fo r  the
* three other clajfes, the number mujl be doubled, 
c tripled, and quadrupled: what they declare
* fliall be an atonement for finners; fince the
* words of the learned give purity*

87. ‘ Thus a Brahmen, who has performed
* one of the preceding expiations, according to 
‘ the circumfances o f the homicide and the cha~ 
c rafters o f the p erfons killed and killing, with his
* whole mind fixed on G od, purifies his foul, 
c and removes the guilt of flaying a man of hi9 
c own clafs:
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88. * He muft perform the fame penance 
* for killing an embryo, the fex  o f which was 
4 unknown, but whofe parents were facerdotal* 
4 or a military or a commercial man employed 
4 in a facrifice, or a Brahmeni woman* who has 
4 bathed after temporary uncleannefs ;

89. 4 And the fame for giving falfe evidence 
4 in a caufe concerning land or gold or precious 
4 commodities, and for accufing his preceptor un- 
4 juftly, and for appropriating a depofit, and 
4 for killing the wife of a prieft, who keeps a 
4 confecrated fre>  or for flay ing a friend *

00. 4 Such is the atonement ordained for* 
4 killing a prieft without malice', but for killing 
4 a Brahmen with malice prepenfe, this is no 
4 expiation : the term o f twelve years mujl be 
4 doubled, or, i f  the cafe was atrocious, the mur-* 
4 defer muft actually die in fames or in battle.

01. 4 A n y  twiceborn man, who has inten- 
4 tionally drunk fpirit of rice, through perverfe 
4 delufion of mind, may drink more fpirit in 
4 flame, and atone for his offence by feverely 
4 burning his body;

92. 4 Or he may drink boiling hot, until he 
4 die, the urine of a cow, or pure water, or 
4 milk, or clarified butter, or juice exprefled 

4 from cow dung:
93. * Or, i f  he tafed it unknowingly, he may 

4 expiate the fin of drinking fpirituous liquor^
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‘ by eating only lome broken rice or grains of 
‘ .tiltt, from which oil has been extra6led, once
* every night for a whole year, wrapped in 
4 coarfe veffure of hairs from a cow ’s tail, or 
*<fitting unclothed in his honfe, wearing his locks 
‘  and beard uncut, and putting out the flag of
* a tavern-keeper.

94. ‘ Since the fpirit o f rice is difilled from  
‘ the Mala, or filthy refufe, of the grain, and 
‘ fince Mala is alfo a name for fin, let no Brah- 
‘ men, Cfljatriya, or Vaifya drink that fpirit.

95. ‘ Inebriating liquor may be conlidered 
6 as o f three principal forts; that extradled from 
4 dregs of fugar, that extradled from bruifed 
‘ rice, and that extradled from the flowers of 
4 the Madhuca: as one, fo are a ll; they fhall 
4 not be tailed by the chief of the twice born.

96. 4 Thofe liquors, and eight other forts,
4 with the flefh of animals, and A fava, the 
‘ mofl pernicious beverage, prepared with nar- 
‘ cotick drugs, are fwallowed at the juncates of 
‘ Yacjhas, Racjhafas, and Pifdchas: they fhall 
4 not, therefore, be tailed by a Brahmen, who 
4 feeds on clarified butter offered to eods.

97. ‘ A  Brahmen, ftupefied by drunkennefs, 
4 might fall on fomething very impure, or might 
4 even, when intoxicated, pronounce a fecret
4. phrafe of the Veda, or might do fome other 
4 a<ff, which ought not to be done.
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98. 4 When the divine fpirit, or the light o f 
‘ holy knowledge, which has been infilled into 
‘ his body, has once been fprinkled with any
* intoxicating liquor, even his prieftly charac

ter leaves him, and he finks to the low degreeo
4 of a Sudra.

99. ‘ T h u s  h a v e  b ee n  p r o m u lg a t e d  the v a -

* nous modes of expiation for drinking foirits
‘ I will next propound the atonement for fteal-
* ing the gold of a prieft to the amount o f a fu- 
4 verna.

100. * H e , who has purloined the gold of a 
4 Brahmen, muft haften to the king, and pro- 
4 claim his offence; adding, 44 Inflidl on m<?
4‘ the punifhment due to my crime.”

101. ‘ Then fhall the king himfclf, taking 
4 from him an iron mace, which the criminal muft 
4 bear on his ffoulder, ftrike him with it once ;
* and by that ftroke, whether he die or be only 
4 left as dead, the thief is releafed from fin : a 
4 Brahmen by rigid penance alone can expiate 
4 that offmce; another twiceborn man may alfo 
4 perform fuch a penance at his election.

102. 4 The twiceborn man, who defires to 
4 remove by auftere devotion the taint caufed 
4 by ftealing gold, muft perform in a foreft, ce- 
* vered with a mantle of rough bark, the pe- 
4 nance before ordained for him, who without 
4 malice prepenfe has killed a Brdbmen.

H 2
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103. 4 By thefe expiations may the twicebom
* atone for the guilt of ftealing gold from a 
« prieffc; but the fin of adultery with the wife 
‘ o f a father, natural or fpiritual, they muft ex- 
‘ piate by the following, penances.

104. ‘ H e , who knowmgly and actually has 
e defiled the wife of his father, foe being o f the
* fame clafs, muff extend himfelf on a heated 
‘ ifon bed, loudly proclaiming his g u ilt; and, 
4 there embracing:; the red-hot iron image of a 
‘ woman, he fhall atone for his crime by death;

105. ‘ Or, having himfelf amputated his
* penis and fcrotum, and holding them in his
* fingers, he may walk in a diredt path toward 
4 the fouthweft, or the region of N ir r iti, un-
* til he fall dead on the ground:

106. 4 Or, i f  he had mifaken her fo r another
* woman, he may perform for a whole year,
* with intenfe application of mind, the penance 
4 prajdpatya, with part o f a bed, or a human 
‘  bone, in his hand, wrapped in vefture of coarfe
* bark, letting his hair and beard grow, and 
‘  living in a deferted foreft::

107. 4 Or, i f  foe was o f a lower clafs and a
* corrupt woman, he may expiate the fin of vio-
* lating the bed o f his father, by continuing the 
‘ penance chandrayana for three months, al- 
4 ways mortifying his body by eating only fo- 
4 reft herbs, or wild grains boiled in water.
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108. 4 By the preceding penances may fin- 
” c ners of the two higher degrees atone for their

4 guilti and the lefs offenders may expiate theirs 
4 by the following aufterities.

109. ‘ H e , who has committed the fmaller 
‘  offence of killing a cow without malice, muft
* drink for the firft month barleycorns boiled
* foft in water; his head muft be fhaved en-
* tirely; and, covered with the hide o f the fa in  
4 cow, he muft fix his abode on her late pafture 

4 ground:O
1 10. 4 He may eat a moderate quantity of 

e wild grains, but without any fadlitious fait, 
4 for the next two months at the time of each
* fourth repaft, on the evening of every fecond 
4 day; regularly bathing in the urine of cows,
* and keeping his members under controul:

h i . 4 All dav he muft wait on the herd,
* and ftand quaffing the duft railed by their 
4 hoofs; at night, having fervilely attended and 
4 ftroked and faluted them, he muft furround
* them with a fence, and fit near to guard
* them:

112. 4 Pure and free from pafiion, he muft
* ftand, while they ftand; follow them, when 
4 they move together ; and lie down by them,
* when they lie doyvn:

113. * Should a cow be lick or terrified by
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* tigers or thieves, or fall, or {lick in mud, he
* mufl relieve her by all pofiible m eans:

1 1 4. ‘ In heat, in rain, or in cold, or while
* the blafl furiouily rages, let him not feek his

J  O

4 own fhelter, without firfl fheltering the cows 
4 to the utmofl o f his power.

115.  4 Neither in his own houfe, or field, or 
4 floor for treading out grain, nor in thofe of 
4 any other perfon, let him fay a word of a
* cow, who eats corn or g ra ft ,  or o f a calf, who 
4 drinks milk:

116.  ‘ By waiting on a herd, according to 
4 thefe rules, for three months, the flayer of a 
4 cow atones for his gui l t ;

1 1 7. '■But, his penance being performed, 
4 he mufl give ten cows and a bull, or, his 
4 flock not being fo large, mufl deliver all he 
4 pofTeffes, to fuch as befl know the Veda.

1 18. ‘ T he preceding penances, or that called 
4 chandrayana , mufl be performed for the abfo- 
4 lution of all twiceborn meii, who have com* 
4 mitted fins of the lower or th ird  degree : ex- 
4 oept thofe, who have incurred the guilt o f ail 
4 a va cirn a ;

119.  4 But he,who has becomeA vacirnz, mufl 
4 facrifice a black or  a oneeyed afs, by way o f a 
4 meatuffering to N ir r it i, patronefs o f  the fcriith- 
4 weft, by night in a place where four ways meet:
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120. 4 Let him daily offer to her in. fire the
* fat of that afs, and, at the clofe o f the ceremony,. 
4 let him offer clarified butter, with the holy,
4 text Sem and fo forth, to P a v a n a , to I n d r a ,,
* to V r ih a s p a t i , and to A g n i , regents o f  
4 wind, clouds, a planet, and fire.

1 2 1. ‘ A  voluntary effufion, naturally or,
4 otherwife, o f that which may produce a. man,
4 by a twiceborn youth during the time of his 
‘ ftudentfhip or before marriage, has been pro- 
‘ nounced avacirna, or a violation of the rule 
4 prefcribed fo r  the firft order, by fages, who 
« knew the whole fyftem of duty, and uttered

4 the words of the VIda.
122. 4 T o  the four deities o f purification,

* M a r u t a , In d r a , V r i h a s p a t i , A g n i, 
4 goes all the divine light, which the Veda had 
4 imparted, from the fludent, who commits the 

4 foul fin avacjirna.;
123. 4 But, this crime having actually been 

4 committed, he muft go begging to fever* 
‘ houfes, clothed only with the hide of the fa - 
4 crificed afs, and openly proclaiming his act.

124. 4 Eating a fingle meal begged from 
4 them, at the regular time of the day, that is.,
* in the morning or evening, and bathing each 
4 day at the three favanas, he fhall be abfolved 
4 from his guilt at the end of one year.
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125. ‘ H f, who has voluntarily committed
* any fin, which caufes a lofs of clafs, muft per- 
4 form the tormenting penance, thence called 
f feintapana\ or the prdjdpatya, if he offended
* involuntarily.

126. f F or fins, which degrade to a mixed
* clafs, or exclude from fociety, the finner muft
* have recourfe to the lunar expiation chandray-
* ana for one month: to atone for afts, which 
4 occafion defilement, he muft fwallow nothing 
4 for three days but hot barleygruel.

127. 4 For killing intentionally a 'virtuous
* man of the military clafs, the penance muft be 
4 a fourth part of that ordained for killing a 
4prieft; for killing a Vaifya, only an eighth;
* for killing a Sudra, who had been conftant in 
4 dfeharging his duties, a fixteenth part:

128. * But, if  a Brahmen kill a CJhatriya 
f without malice, he muft, after a full perform- 
4 ance of his religious rites, give the priefts one 
4 bull together with a thoufand cows;

129. * Or he may perform for three years 
f the penance fpr flaying a Brahmen, mortify-
* ing his organs of fenfation and avftion, lettmg 
4 his hair grow long, and living remote from
* the town, with the root of a tree for his man-
* lion.

J30f 4 If he kill ’without malice a Vaifyd, who
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4 had a good moral character, he may perform 
4 the fame penance for one year, or give the 
4 priefts a hundred cows and a bull:

13 1. * For fix months muft he perform this 
4 whole penance, if without intention he kill a Su- 
4 dra ; or he may give ten white cows and a 
4 bull to the priefts.

132. 4 If he kill by defign a cat, or an ich- 
4 neumon, the bird Chdjha, or a frog, a dog, a 
4 lizard, an owl, or a crow, he muft perform 
4 the ordinary penance required for the death of 
4 a Siidra, that is, the chandrayana:

1 33. '  Or, i f  he kill one o f them undefgncdly,
4 he may drink nothing but milk for three-days
* and nights, or each night walk a yogan, or 
4 thrice bathe in a river, or filently repeat the 
4 text on the divinity of water; that is, i f  he be 
4 difabled by real infirmity from performing the
* f rf t  mentioned penances, he may have recourfe to

* the next in order. ,
134. 4 A  Brahmen, if he kill a fnake, muft 

4 give to feme priejl a hoe, or ironheaded ftick ; i f  
4 an eunuch, a load of riceftraw, and a mafia of 

4 lead;
133. 4 If a boar, a pot o f clarified butter; if  

4 the bird tittim, a drdna of tila feeds, if  a par— 
4 rot, a fteer two years o ld ; if the waterbird
* crauncha, a fteer aged three years:

136. 4 If he kill agoofe, or a phenicopteros, a
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4 heron, or cormorant, a bittern, a peacock, an 
6 ape, a hawk, or a kite, he muft give a cow to 
| fome Brahmen :

137. ' I f  he kill a horfe, he muft give a 
4 mantle; if  an elephant, five black bulls; if  a 
4 goat or a fheep, one bull; if an afs, a calf one

, * year old:
138. ‘ If he kill a carnivorous wild beaft, he 

4 muft give a cow with abundance of milk; if a 
4 wild beaft not carnivorous, a fine heifer; and 
4 a ra5iica of gold, if he flay a camel:

130. 4 If he kill a woman o f any clafs caught 
4 in adultery, he muft give as an expiation, in 
4 the diredt order of the four claffes, a leathern 
4 pouch, a bow, a goat, and a fheep.

140. 4 Should a Brahmen be unable to expi- 
4 ate by gifts the fin of killing a fnake and the 
4 reft, he muft atone for his guilt by perform- 
4 ing, on each occafion, the penance prajdpatya.

141. 4 For the daughter of a thoufand fmall 
4 animals which have bones, or for that o f 
4 bonelefs animals enow to fill a cart, he muft 
4 perform the chdndrayana, or common penance 
4 for killing a Sudra\

142. 4 But, for killing boned animals, he 
4 muft alfo give fome trifle, as a pana o f copper,
4 to a Brahmen : for killing thofe without bones,
4 he may be abfolved by holding his breath, at 
4 the clofe of his penance, while he thrice repeats
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4 the gayatri with its head, the prancrva, and the 
/ n* •4 vyabritis.

143. 4 For cutting once without malice trees 
4 yielding fruit, fhrubs with many crowded 
4 ftems, creeping or climbing plants, or fuch as 
4 grow again when cut, if they were in bloflom 
4 when he hurt them, he mufl repeat a hundred 
4 texts of the Veda.

144. 4 For killing infedts of any fort bred in 
4 rice or other grains, or thofe bred in honey or 
4 other fluids, or thofe bred in fruit or flowers, 
4 eating clarified butter is a full expiation.

145. 4 If a man cut, wantonly and for no 
4 good purpofe, fuch grades as are cultivated, 
4 or fuch as rife in the foreft fpontaneoufly, he 
4 mufl; wait on a cow for one day, nourifhed by 
4 milk alone.

146. 4 By thefe penances may mankind atone 
4 for the fin of injuring fentient creatures, whe- 
4 ther committed by defign or through inadvert- 
4 ence : hear now what penances are ordained 
4 for eating or drinking what ought not to be 
4 tafled.

147. 4 H e , who drinks undefignedly any fpi- 
4 rit but that o f rice, may be abfolved by a new 
4 inveftiture with the facrihcial firing: even for 
4 drinking intentionally the weaker forts o f fpirit, 
4 a penance extending to death mufl; not (as the 
4 law is now fixed) be. prefcribed.
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148- * For drinking water which has rtoocf
* in a veflel, where fpirit of rice or any other 
‘ fpirituous liquor had been kept, he mull fwal- 
‘ low nothing, for five days and nights, but thO
* plant Jane hapujhpi boiled in m ilk:

149. ‘ If he touch any fpirituous liquor, or 
‘  give any away, or accept any in due form, or 
‘  with thanks, or drink water left by a Sudra,
* he muft fwallow nothing, for three days and 
1 nights, but cus'a-grafs boiled in water.

150. ‘ Should a Brahmen, who has once taft-
* ed the holy juice of the moonplant, even fmell 
‘ the breath of a man who has been drinkine:O
* fpirits, he muft remove the taint by thrice re-
* peating the gdyatri, while he fupprefles his 
•* breath in water, and by eating clarified butter 
c after that ceremony.

151. ‘ If any of the three twiceborn clafles 
M have tailed unknowingly human ordure or
* urine, or any thing that has touched fpirituous
* liquor, they muft, after a penance, be girt
* anew with the facrificial thread;

152. ‘ But, in fuch new inveftiture of the 
‘ twiceborn, the partial tonfure, the zone, the 
‘  Half, the petition of alms, and the ftridt rules
* of abftinence, need not be renewed.

153. ‘ S hould one of them eat the food of
* thofe perfons, with whom he ought never to 
‘ eat, or food left by a woman or a Sudra, or
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* any prohibited flelh, he muft drink barleygruel 
‘ only for feven days and nights.

154. ‘ I f  a Brahmen drink fweet liquors 
‘ turned acid, or aftringent juices from impure
* fruits, he becomes unclean, as long as thofe 
‘  fluids remain undigefted.

155. 4 A ny twiceborn man, who by accident
* has tailed the dung or urine of a tame boar,
‘  an afs, a camel, a Ihakal, an ape or a crow,
‘  muft perform the penance chdndrdyana:

156. ‘ I f  he tafte dried flelhmeat, or mufh- 
•* rooms rifing from the ground, or any thing 
‘ brought from a flaughter-houfe, though he 
‘ knew not whence it came, he muft perform

* the fame penance.
157. ‘ For knowingly eating the flefh of car-

* nivorous beafts, of town-boars, of camels, of 
f gallinaceous birds, o f human creatures, of 
*■ crows, or o f afles, the penanc e taptacrich'hra, 
‘ or burning and fevere, is the only atonement.

158. 4 A  Brahmen, who, before he has com- 
‘ pleted his theological ftudies, eats food at
* monthly obfequies to one ancejlor, muft fall
* three days and nights, and fit in water a day:

159. ‘ But a ftudent in theology, who at any 
« time unknowingly taftes honey or flelh, muft 
‘ perform the loweft penance, or the prajapatya, 
‘ and proceed to linilh his ftudentfhip.

160. 4 Having eaten what has been left by a
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* cat, a crow, a moufe, a dog, or an ichneumon, 
‘ or what has even been touched by a loufe, he 
/ muft drink, boiled in water, the plant brah~
* mufuverchala.

161. c By the man, who feeks purity of foul, 
4 no forbidden food muft be tafted: what he has 
f  Undefignedly fwallowed he muft inftantly
* vomit up, or muft purify himfelf with fpeed
* by legal expiations.

162. 4 Such, as have been declared, are the
* various penances for eating prohibited food: 
‘ hear now the law of penance for an expiation
* of theft.

163. 4 T he chief o f the twiceborn, having 
4 voluntarily ftolen fuch property, as grain, raw
* or drefled, from the houfe of another Brah- 
4 men, fhall be abfolved on performing the pe- 
4 nance prajdpatya for a whole year;

164. 4 But the penance chdndrdyana muft be 
4 performed for ftealing a man, woman, or 
4 child, for feizing a field, or a houfe, or for 
4 taking the waters of an enclofed pool or well.

165. 4 Having taken good1? of little value 
4 from the houfe of another man, he muft pro- 
4 cure abfolution by performing the penance
* fdntapana; having firft reftored, as the peni- 
4 tent thief always muft, the goods that he ftole.

166. 4 For taking what may be eaten, or 
4 what may be fipped, a carriage, a bed, or a
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lcat, roots, flowers, or fruit, an atonement
* may be. made by fwallowing the five pure 
‘ things produced from a cow, or milk, curds,
4 butter, urine, dung :

167. 4 For ftealing grafs, wood, or trees, rice 
‘  in the hulk, molalfes, cloth or leather, fifli, or
* ot^er animal food, a Arid fall muft be kept
* three days and three nights.

168. 4 For ftealing -gems, pearls, coral, cop
per, filver, iron, brafs, or ftone, nothing but

4 broken rice muft be fwallowed for twelve
* days;

169. 4 And nothing but milk for three days, 
4 if  cotton, or filk, or wool had been ftolen, or 
‘  a beaft either with cloven or uncloven hoofs, 
‘ o r a  bird, or perfumes, or medicinal herbs, or
* cordage.

170. 4 B y thefe penances may a twicebora 
0 man atone for the guilt of theft; but the fol-
* lowing aufterities only can remove the fin of 
4 carnally approaching thofe, who muft not be
* carnally approached.

171. 4 H e , who has wafted his manly
* ftrength with fillers by the fame womb, with 
4 the wives of his friend or of his fon, with eirls

O

4 under the age o f puberty, or with women of
* the loweft clafles, muft perform the penance
* ordained for defiling the bed of a preceptor:

172. 4 He, who has carnally known the
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1 daughter o f his paternal aunt  ̂ who is alniojt
* equal to a filler, or the daughter of his mater-
* nal aunt, or the daughter of his maternal 
4 uncle, who is a near kinfman, mull perform the

* chandrayana, or lunar penance;
lyg. 4 IN o man of fenfe would take one of

* thofe, three as his wife: they ftiall not be taken 
4 in marriage by reafon of their confanguinity;
* and he, who marries any one of them, falls 

4 deep into Jin.
174. 4 He, who has wafted, what might 

4 have produced a man, with female brute am- 
4 mals, with a woman during her courfes, or in 
4 any but the natural part, or in water, mu ft
* perform the penance fdntapana: fo r a befiial 
4 ad with a cow the penance mufi be fa r  more fe*

4 vere.
4 A twiceborn man, dallying lafciviouf- 

4 ly with a male m any place or at any time, of 
« with a female in a carriage drawn by bullocks,
* or in water, or by day, Jhall be degraded, and
* muft bathe himfelf publickly, with his apparel,

176. 4 Should a Brahmen carnally know a 
4 woman of the Chandala or Mlectiha tribes, or 
4 tafte their food, or accept a gilt from them, 
4 he lofes his own clafs, i f  he aded unknowingly, 
4 or, i f  knowingly, finks to a level with them.

177. 4 A  wife, exceflively corrupt, let her 
« hufband confine to one apartment, and compel

112 ON PENANCE



c her to perform the penance ordained fo;r a 
4 man, who has committed adultery:

178. 4 If, having been folicited by a man of 
4 her own clafs, fhe again be defiled, her expia-
* tion muft be the penance prajapatya added to 
4 the chandrdyana.

179. 4 The guilt of a Brahmen, who has dal- 
4 lied a whole night with a Chandali woman, he 
4 may remove in three years by fubfifting on 
4 alms, and inceffantly repeating the gdyatri 
4 with other myfterious texts.

180. 4 Thefe penances have been declared for 
4 fintiers of four forts, thofe who hurt fentient 
4 creatures, thofe who eat prohibited food, thofe 
4 who commit theft, and thofe who are guilty of 
4 lafcivioufnefs: hear now the prefcribed expia- 
4 tion for fuch, as hold any intercourfe with de- 
4 graded offenders.O

1-8 i. 4 H e , who affociates himfelf for one 
4 year with a fallen finner, falls like him; not 
4 by facrificing, reading the Veda, or contracting 
4 affinity with him, f  nee hy thofe adls he lofes his 
4 clafs immediately, but even by ufing the fame 
4 carriage or feat, or by taking his food at the
* fame board:

182. 4 That man, who holds an intercourfe 
4 with any one of thofe degraded offenders,
4 muft perform, as an atonement for fuch inter-
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4 courfe, the penance ordained for that {inner 

‘  himfelf. .
183. 4 The fapindas and famanodacas o f a man 

* degraded, fo r  a crime in the fir ji degree, muft 

‘ offer a libation o f water to his manes, as i f  he 
4 were naturally dead, out o f the town, in the 

4 evening o f fome inaufpicious day, as the ninth 
6 o f the moon, his paternal kinfmen, his officiat- 
4 ing prieft, and his fpiritual guide being prefent.

184. 4 A  female Have muft kick down with 

4 her foot an old pot filled with water, which 
4 had fo r  that purpofe been placed towards the 

4 j\outh, as i f  it were an oblation for the dead;
4 and all the kinfmen, in the nearer and remoter 
4 degrees, muft remain impure for a day and a 

.4 n igh t:
185. 4 T h ey  muft thenceforth defift from 

4 fpeaking to him, from fitting in his company,

4 from delivering to him any inherited or other 
4 property, and from every civil or ufual atten- 

4 tion, as inviting him on the f r f t  day o f the year, 
4 and the like.

186. 4 His right o f primogeniture, i f  he was 
4 an elder brother, muft be withholden from 

4 him, and whatever perquifites arife from pri- 
4 ority o f birth: a younger brother excelling 

4 him in virtue, muft appropriate the {hare o f 
4 the firftborn.
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187. 4 But, when he has performed his due 
c penance, his kinfmen and he muft throw
* down a new veffel full of water, after having 
‘  bathed together in a pure pool:

188. 4 Then muft he call that velfel into the 
‘ water; and, having entered his houfe, he may
* perform, as before, all the a£ts incident to his 
4 relation by blood.

189. 4 The fame ceremony muft be perform-
* ed by the kindred even of women degraded v 
4 for whom clothes, drefled rice, and water muft 
4 be provided; and they muft dwell in huts near 
4 the family houfe.

190. 4 W ith finners, whofe expiations are 
4 unperformed, let not a man tranfaCt bufinefs 
4 of any kind; but thofe, who have performed 
4 their expiations, let him at no time re- 
4 proach:

191. Let him not, however, live with thofe,
4 who have flain children, or injured their bene- 
4 factors, or killed fuppliants for protection, or 
4 put women to death, even though fuch offend- 

4 ers have been legally purified.
192. 4 T hose men of the twiceborn clafles, to 

4 whom the ga ya tr i  has not been repeated and 
4 explained, according to law, the aflembly muft 
4 caufe to perform three prajdpatya  penances,
4 and afterwards to be girt with the facrificial 
4 firing;O 1
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103. ‘ And the fame penance they muft pre- 
< fcribe to filch twiceborn men, as are anxious
* to atone for iome illegal a£t, or a neglect of 

« the Veda.
194. ‘ If priefts have accepted any property 

« from bafe hands, they may be abfolved by re- 
‘ linquifhing the prefents, by repeating my fieri- 

‘ ous texts, and by a£ts of devotion :
195. * By three thoufand repetitions of the

* gdyatri with intenfe application of mind, and 
« bv fublifting on milk only for a whole month 
« in the pafture o f cows, a Brahmen, who has 
« received any gift from a bad man, or a bad
* gift from any man, may be cleared from fin.

106. ‘ When he has been mortified by abfti-
* nence, and has returned from the pafturage,
* let him bend low to the other Brahmens, who 
« inuft thus interrogate him: Cf Art thou really 
« defirous, good man, of readmifiion to an 

1  equality with us?”
IQ-r/ 4 If he anfwer in the affirmative, let 

c b'im give fame grafs to the cows, and in the 
‘ place, made pure by their having eaten on it, 
4 let the men of his clafs give their afient to his 
I readmifiion.

198. ‘ H e, who has officiated at a facrifice 
c for outcafts, or burned the corpfe of a ftranger, 
c or performed rites to deftroy the innocent, or 
4 made the impure facrifice, called Ahina, may
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6 expiate his guilt by three prdjapaiya pe- 
‘ nances.

199* 6 A  twiceborn  man, who has rejedt-
* ed a fuppliant for his protection, or taught the
* Veda on a forbidden day, may atone for his
* offence by fubfifting a whole year on barley
* alone.

200. ‘ H e, who has been bitten by a dog, a 
‘  fhakal, or an afs, by any carnivorous animal
* frequenting a town, by a man, a horfe, a 
4 camel, or a boar, may be purified by flop- 
4 ping his breath during one repetition of the 
4 gayatri.

201. 4 To eat only at the time of the fixth 
4 meal, or on the evening of every third day, for a 
4 month, to repeat a Sanbita of the Vedas, and 
‘ to make eight oblations to fire, accompanied 
4 with eight holy texts, are always an expiation 
4 for thofe, who are excluded from fociety at 
4 repafts.

202. ‘ S hould a Brahmen voluntarily afcend 
‘ a carriage borne by camels or drawn by affes, or 
4 defignedly bathe quite naked, he may be ab-
* folved by one fuppreffion of breath, while he 
4 repeats in his mind the moft holy text.

203. 4 H e, who has made any excretion, 
4 being greatly preffed, either without water
* near him, or in water, may be purified by
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* bathing in his clothes out of town, and by 
f touching a cow.

204. * F or an omiffion o f the acds, which
* the Veda commands to be conftantly perform- 
4 ed, and for a violation of the duties prelcribed 
‘ to a houfekeeper, the atonement is fading one
* day.

2 0 4 H e, who fays hufh or pifh to a Brcih- 
4 men, or thou to a Juperior, mud immediately 
c bathe, eat nothing for the red of the day, and
* appeafe him byclafping his feet with refpedt- 
f ful falutation.

206. 4 For linking a Brahmen even with a
* blade of grafs, or tying him by the neck with 
4 a cloth, or overpowering him in argument,
* and adding contemptuous words, the offender 
4 mud foothe him by falling prodrate.

207. 4 An affaulter of a Brahmen, with intent 
4 to kill, lhall remain in hell a hutid.ed years;
4 for a&ually driking him with the like intent, a 
4 thoufand :

208. 4 As many fmall pellets of dud as the 
4 blood of a Brahmen colletfts on the ground,
4 for fo many thoufand years mud the Ihedder • 
4 of that blood be tormented in hell.

209. f For a fimple adault, the fird or com-
* mon penance mud be performed; for a bat- 
4 tery? the third or very fevere penance; hut
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* for Ihedding blood, without killing, both of 
4 thole penances.

2 1 c. * To remove the fins, for which no
* particular penance has been ordained, the
* affembly mull award a fit expiation, confider- 
‘ ing the ability of the finner to perform it, and
* the nature of the fin.

2 1 1. ‘ T hose penances, by which a man 
‘ mav atone for his crimes, I now will defcribe* 
‘ to you; penances, which have been p'erform-
* ed by deities, by holy fages, and by forefathers' 
‘ of the human race.

212. ‘ W hen a twiceborn man performs 
‘ the common penance, or that of Praja  p a t i ,

‘ he muft for three days eat only in the m orn-
* ing; for three days, only in the evening; for
* three days, food unalked but prefented to him\
‘ and for three more days, nothing.

213. ‘ Eating for a whole day the dung and 
« urine of cows mixed with curds, milk, cla-
* rified butter, and water boiled with cus'a-gvafs,

* and then falling entirely for a day and a night, 
‘ is the penance called Santapana, either from
* the devout man Sa n t a p a n a , or from tor-  

‘ menting.
214. ‘ A  twiceborn man performing the pe- 

6 nance, called very fevere, in refpett of the com-
* mon, mull eat, as before, a fingle mouthful, or
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* a ball of rice as large as a hen s egg, for three 
‘ times three days; and for the laft three days,
* mufl wholly abflain from food.

215. ‘ A  Brahmen, performing the ardent
* penance, mufl fwallow nothing but hot water,
* hot milk, hot clarified butter, and hot fleam,
* each of them for three days fucceflively, per- 
‘ forming an ablution, and mortifying all his9 J O
‘ members.

216. * A  total fa ft for twelve days and nights,
* by a penitent with his organs controlled and 
‘ his mind attentive, is the penance named fa-*
* raca, which expiates all degrees o f guilt.

217. 6 If he diminifh his food by one mouth-
* ful each day during the dark fortnight, eating 
' fifteen mouthfuls on the day o f the oppofition, and
* increafe it in the fame proportion, during the 
4 bright fortnight, fafiing entirely on the day of 
4 the conjunction, and perform an ablution regu
la r ly  at funrife, noon, and funfet, this is the 
4 chdndrayana, or the lunar penance :

218. 4 Such is the penance called ant-fhaped
* or narrow in the middle; but, if he perform the
* barley-fhaped or broad in the middle, he mufl 
4 obferve the fame rule, beginning with the7 O O
* bright halfmonth, and keeping under com- 
‘  mand his organs of adtion and fenfe.

219. ‘ T o  perform the lunar penance of an
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* anchoret, he muft eat only eight mouthfuls 
‘ of foreft grains at noon for a whole monthy tak-
* ing care to fubdue his mind.

220. * If a Brahmen eat only four mouthfuls
* at funrife, and four at funfet, for a month, 
‘ keeping his organs controlled, he performs 
4 the lunar penance of children.

221. ‘ He, who, for a whole month, eats no
* more than thrice eighty mouthfuls 'of wild 
‘ grains, as he happens by any means to meet
* with them, keeping his organs in fubjedtion,
* fhall attain the fame abode with the regent ofO
4 the moon:

222. i The eleven Rndras, the twelve A'di- 
4 tyds, the eight Vafns, the MarutSy or genii of
* the winds, and the feven great R tf  is, have 
4 performed this lunar penance as a fecurity
* from all evil.

223. * The oblation of clarifed butter to fire
* muft every day be made by the penitent him-
* felf, accompanied with the mighty words
* earth, fky, heaven; he muft perfectly abftain
* from injury to fentient creatures, from falfe- 
‘ hood, from wrath, and from all crooked
* ways.

224. 4 Or, thrice each'day and thrice each
* night for a month, the penitent may plunge
* into water clothed in his mantle, and at no
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* time converting with a woman, a Sudra, orO
4 an outcaft.

225. ‘  L et him be always in motion, fitting"
* and rifing alternately, or, if unable to be thus
* rejllefs, let him fleep low on the bare ground;
* chafte as a ftudent of the Veda, bearing the
* facred zone and ftaff, fhowing reverence to-
* his preceptor, to the gods, and to priefts;

226. * Perpetually muft he repeat the gayatri,
* and other pure texts to the beft of his know- 
‘ ledge: thus in all pepances for abfolution from
* fin, muft he vigilantly employ himfelf.

227. * By thefe expiations are twiceborn
* men abfolved, whofe offences are publickly
* known, and are mfchiemus by their example ; 
4 but for fins not publick, the affembly of priefts
* muft award them penances, with holy texts
* and oblations to fire.

228. ‘ B y open confefiion, by repentance, 
4 by devotion, and by reading the fcripture, a-
* finner may be reieafed from his guilt; or by 
4 almfgiving, in cafe of his inability to perform 
4 the other acts of religion.

229. ‘ I11 proportion as a man, who has 
4 committed a fin, fhall truly and voluntarily
* confefs it, fo far he is difengaged from that' OO
4 offence, like a fnake from his Hough ;

230. ‘ And, in proportion as his heart fin-
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* cerely loathes his evil deed, fo far fhall his 
4 vital fpirit be freed from the taint of it.

231. * If he commit fin, and adfually'repent,
4 that fin fhall be removed from him ; but if-
* he merely fay, 44 I will fin thus no more,’*
* he can only be releafed by an adtual abfti- 
4 nence from guilt.

232. 4 Thus revolving in his mind the cer- 
4 tainty of retribution in a future {late, let him 
4 be conftantly^ood in thoughts, words, and 
4 adlion.

233. 4 If he defire complete remiflion of any 
4 foul adt which he has committed, either igno- 
4 rantly or knowingly, let him beware of com- 
4 mitting it again : for the fecond fault his pe- 
4 nance mujl be doubled.

234. 4 If, having performed any expiation,
4 he feel not a perfedl fatisfadlion of confidence,
4 let him repeat the fame devout adt, until his 
4 confidence be perfedtly fatisfied.

235. 4 All the blifs of deities and of men is 
4 declared by fages, who dilcern the fenfe of 
4 the Peda, to have in devotion its caufe, in de- 
4 votion its continuance, in devotion its full—

4 nefs.
236. 4 Devotion is equal to the performance of 

4 all duties %y it is divine knowledge in a JBrah- 
4 men; it is defence of the people in a Cjhatriya; 
f devotion is the bufinels of trade and agriculture
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* in a Vaifya; devotion is dutiful fervice in a
* Sudra.

237. ‘ Holy fages, with fubdued paffions, 
‘  Ceding only on fruit, roots, and air, by devo- 
4 tion alone are enabled to furvey the three
* w orlds, / er ref trials ethereal\ and celeftialy peopled 

with animal creatures, locomotive and fixed* 
238* * Perfect health, or unfailing medicines,

divine learning, and the various tnanfions o f
* deities, are acquired by devotion alone : their
* efficient caufe is devotion.

239. 4 Whatever is hard to be travcrfed, what*
* ever is hard to be acquired, whatever is hard
* to be vifited, whatever is hard to be perform*
* ech all this may be accomplifbed by true de
m otion; for the difficulty of devotion is the
* greateflr o f all.

2/f.o* Even finite rs m the his'heff decree
O HI 5*

and of courle the other offenders, are absolved
* from guilt by auffere devotion well-pra6hfed.

241* 4 Soulsy that animate worms, and infers, 
ferpents, moths, beaffs, birds, and vegetables,

4 attain heaven by the power of devotion.
242. * W hate/vcr fin has been conceived in

* the hearts of men, uttered in their fpeecb, or 
6 committed in their bodily adts, they fpeedily

burn it ail away by devotion, if  they preferve
* devotion as their beff wealth*

z 43’r * O f a prieff, whom devotion has puri-
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* fied, the divine fpirits accept the facrifices, and 
4 grant the defires with ample increafe.

244. 4 Even B r ah m a ', lord of creatures, by 
4 devotion, ena&ed this code of laws; and the 
4 fages by devotion acquired a knowledge of the 
6 Vedas.

2 4 4  4 Thus the gods themfelves, obfervino- 
4 in this uniVerfe the incomparable power o f 
4 devotion, have proclaimed aloud the tran- 
4 fceudent excellence of pious auflerity.

246. 4 By reading each day as much as pofi- 
4 fible of the Veda\ by performing the jiv e  greaJt 
4 facraments, and by forgiving all injuries, even 
4 fins o f the highefl: degree lhall be foon ef- 
4 faced:

247. 4 As fire confumes in an inftant with his
* bright flame the wood, that has been placed 
4 on it, thus, with the flame of knowledge, a 
4 Brahmen, who underftands the Veda, confumes 
4 all fin.

248. 4 Thus has been declared, according to 
4 law, the mode of atoning for open fins: now 
4 learn the mode of obtaining abfolution for 
4 fecret offences.

249. 4 S ixteen fuppreflions of the breath, 
4 while the holieji of texts is repeated with the 
4 three mighty words, and the triliteral fyllable, 
4 continued each day for a month, abfolve even
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‘ the flayer of a Brahmen from his hidden

* faults.
250. ‘ Even a drinker of fpirituous liquors 

6 is abfolved by repeating each day the text apa 
4 ufed by the* fage C a u t sa , or that beginning
* with preti ufed by V asish t  h a , or that called 
4 mdhiira, or that, o f which the fird word is

* fuddhavatyah.
251. 4 By repeating each day for a month the 

« text afyavamiya, or the hymn Sivafancalpar 
4 the dealer of gold from a pried becomes in—

4 dantly pure*
252. * He, who has violated the bed of his 

4 preceptor, is cleared from fecret faults by re- 
4 peating fixteen times a day the text havijhyan- 
4 tiya, or that beginning with na tamanhah, or 
4 by revolving in his mind the fxteen  holy verfes,J O
4 called Paurufha.

253. 4 The man, who dedres to expiate his 
4 hidden fins, great and fmall, mud repeat once 
4 a day for a year the text ava, or the text 
4 yatcinchida.

254. 4 He, who has accepted an illegal pre- 
4 fent, or eaten prohibited food, may be cleanfed 

.4 in three days by repeating, the text taratfa- 

4 mandiya.
255. 4 Though he have committed many 

4 fecret fins, he fhall be purified by repeating

125 ON PENANCE



* for a month the text fomaraudra or the three
* texts aryamna, while he bathes in a facred 
I ftream.

256. 4 A grievous offender muft repeat the 
4 feven verfes, beginning with Indra, for half 
4 a year; and he, who has defiled water with 
4 any impurity, muft fit a whole year fubfifting
* by alms.

257. 4 A  twiceborn man, who fhall offer 
4 clarified butter for a year, with eight texts ap- 
4 propriated to eight feveral oblations, or with 
4 the text na me, fhall efface a fin even of an 
4 extremely high degree.

258. 4 He, who had committed a crime of 
4 the firft degree, fhall be abfolved, if he attend 
4 a herd of kine for a year, mortify his organs,

J  J  Q  y

4 and continually repeat the texts beginning 
4 with pdvamdni., living fblely on food given in 
4 charity:

259. 4 Or, if  he thrice repeat a Sanhita of 
4 the Vedas, or a large portion of them with all
* the mantras and brahmanas, dwelling in a fo- 
4 reft with fubdued organs, and purified by three 
4 paracas, he fhall be fet free from all fins how 
4 heinous foever.

260. 4 Or he fhall be releafed from all deadly 
4 fins, if he faft three days,, with his members 
4 mortified, and twice a day plunge into water,
4 thrice repeating the text aghamarfhana:
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261. ‘ As the facrifice of a horfe,. the kins:
* of facrifices, removes all fins, thus the text
* aghamarjhana deftroys all offences.

262. ‘ A  prieft who fhould retain in his me-
* mory the whole Rigvdda, would be abfolved
* from guilt, even if he had {lain the inhabitants
* of the three worlds, and had eaten food from 
4 the foulefl hands.

263. ‘ By thrice Repeating the mantras and 
4 brabmanas of the Rich, or thofe of the YajufJj, 
4 or thofe of the Sdman% with the upanijhads, he 
4 fhall perfectly be cleanfed from every pofllble 
4 taint:

264. * As a clod of earth, caff into a great 
4 lake, finks in it, thus is every finful a6t fub- 
4 merged in the triple Veda.

265. 4 T he divifions of the Rich, the feveral
* branches of the Tajujh, and the manifold
* {trains o f the Saman muff be confidered as 
c forming the triple Veda: he knows the Viday 
4 who knows them collectively.

266. 4 The primary triliteral fyllable, in 
4 which the three Vedas themfelves are com- 
4 prifed, muft be. kept fecret, as another triple 
4 Veda: he knows the Veda, who dijlindlfy
* knows the myjtick Jenfe of that word.’
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CH APTER TH E  TW ELFTH .

On Tranfrhigration and final Beatitude.

1. ‘ O T H O U , who art free from fin,fiaid
* the devout, fages, thou haft declared the whole
* fvftem of duties ordained for the four clafles
* of men: explain to us now, from the firft
* principles, the ultimate retribution for their
* deeds.’

2. B hrigu, whofe heart was the pure effence 
of virtue, who proceeded from M enu himfelf, 
thus addrefted the great fages: ‘ Hear the in- 
« fallible rules for the fruit of deeds in this 
‘ univerfe.

3. ‘ A ction, either mental, verbal, or cor-
* poreal,“bears good or evil fruit, as itfelfis good 
‘ or evil\ and from the actions of men proceed 
‘ their various tranfmigrations in the higheft,
* the mean, and the loweft degree:

4. ‘ O f that threefold adtion, connedled with 
‘  bodily fun&ions, difpofed in three claftes, and
* confifting; of ten orders, be it known in this
* world, that the heart is the inftigator.
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5. 4 Deviling means to appropriate the
* wealth of other men, refolving on any forbid-
* den deed, and conceiving notions of atheifm 
‘ or materialism, are the three bad adts of the 
‘ mind:

6. ‘ Scurrilous language, falfehood, indiferi-
* minate backbiting, and ufelefs tattle, are the 
‘  four bad adts of the tongue:

7. 4 Taking efFedts not given, hurting fentient 
creatures without the fandtion of law, and

‘ criminal intercourfe with the wife of another,
4 are the three bad adts of the body; and all the
* ten have their oppoftes, which are good in an
* equal degree.

8. 4 A  rational creature has a reward or 
4 a punifliment for mental adts, in his mind;
4 for verbal adts, in his organs of fpeech; for 
4 corporeal adts* in his bodily frame.

9. 4 For finful adts moftly corporeal, a man 
4 Shall allume after death a vegetable or mi- 
4 neral form; for fuch adts moftly verbal, the
* form of a bird or a beaft; for adts moftly 
4 mental, the loweft of human conditions:

10. 4 He, whofe firm underftanding obtains 
4 a command over his words, a command over 
4 his thoughts, and a command over his whole
* body, may juftly be called a tridand), or triple
* commander; not a mere anchoret, who bears 
4 three vifble Jiaves.
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11. f The man, who exerts this triple felf- 
command with refpedt to all animated crea
tures, wholly fubduirfg both lull; and wrath,

* by thofe means attain beatitude.
12. * T hat fubftance, which gives a power 

- ° f  motion to the body, the wife call cfhetra- 
‘ jn ya , o t  jh d tm an ,  the vital fpirit; and that
* body, which thence derives a&ive funftions,
* they name bliutatman, or compofed of elements:

13. ‘ Another internal fpirit, called mahat,
* or the great foul, attends the birth of all crea-
* tures imbodied, and thence in all mortal
* forms is conveyed a perception either plealino’
* or painful.

14. * Thofe two, the vital fpirit and reafoh-
* able foul, are clofely united with five ele-
* ments, but connefled with the fupreme fpirit,
‘ or divine effence, which pervades all beino-s
* high and lo w :

15. 1 From the fubftance of that fupreme 
‘  fpirit are diffufed, like fparks from fire, innu- 
‘ merable vital fpirits, which perpetually give
* motion to creatures exalted and bafe.

16.. * By the vital fouls of thofe men, who 
‘ have committed fins in the body reduced to
* ajhes, another body, compofed of nerves with 
4 five fenfations, in order to be fufceptible of
* torment, fhall certainly be affumed after 
4 death;

K 2
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17. 4 And, being intimately united with
* thofe minute nervous particles, according to 
‘ their diftribution, they {hall feel, in that new-'
* body, the pangs inflided in each cafe by the 

• ‘ fentence of Y a m a .
18. 4 When the vital foul has gathered the 

4 fruit o f fins, which arife from a love of 
4 fenfual pleafure, but muft produce miferv,
* and, when its taint has thus been removed, it 
‘ approaches again thole two moft effulgent
* effences the intellectual foul and the divine fpirit:

19. 4 They two, clofely conjoined, examine 
4 without remiffion the virtues and vices of that 
4 fenfitive foul, according to its union with
* which it acquires pleafure or pain in the pre- 
‘ fent and future worlds.

20. 4 I f  the vital fpirit had pradifed virtue 
f for the moft part and vice in a fmall decree,
* it enjoys delight in celeftial abodes, clothed 
4 with a body formed of pure elementary par- 
4 tides;

21. ‘ But, if  it had generally been addided 
4 to vice, and feldom attended to virtue, then 
4 {hall it be delerted by thofe pure elements,
* and, having a coarfer body of J'enJible nerves it 
4 feels the pains to which Y a m a  {hall doom i t :
, 22. ‘ Having endured thofe torments ac- 
4 cording to the fentence of Y a m a , and its 
4 taint being almoft removed, it again reaches
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* thole five pure elements in the order of their 
4 natural distribution.

23. ‘ Let each man, confidering with his
* intelleblual powers thefe migrations of the 
‘ foul according; to its virtue or vice, into a 
4 region of blij's or putn, continually fix his heart
* on virtue.

24. 4 B e it known, that the three qualities 
c of the rational foul are a tendency to goodnefs,
* to paffion, and to darknefs; and, endued with
* one or more of them, it remains incdfantly 
« attached to all thefe created fubftances:

2C. ‘ When any one of the three qualities
* predominates in a mortal frame, it renders 
‘ the imbodied fpint eminently diftinguiffied 
4 for that quality.

26. 4 Goodnefs is declared to be true know- 
4 ledge; darknefs, grofs ignorance; paffion, an
* emotion of defire or averfiont fuch is the
* compendious defcnption of thofe qualities,
< which attend all fouls.

2 7 . 4 When a man perceives in the reafon- 
4 able foul a difpofition tending to virtuous 
4 love, unclouded with any malignant paffion,
4 clear as the pureft light, let him recoguife it
4 as the quality of goodnefs:

28. 4 A  temper of mind, which gives un- 
4 eafinefs and produces difaffedtion, let him 
4 confider as the adverfe quality of paffion,
4 ever agitating unbodied fpirits.
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' 29. ‘ That indiftitnfl, inconceivable, unac- 
« countable dilpohtion of a mind naturally 
4 fenlfual, and clouded with • infatuation, let 
4 him know to be the quality of darknefs.

30. 4 Now will 1 declare at large the va-
%J O

4 rious a£ts, in the higheft, middle, and loweft 
4 degrees, which proceed from thofe three dif- 
4 portions of mind.

31. 4 Study of fcripture, auftere devotion, 
4 facred knowledge, corporeal purity, com- 
4 mand over the organs, performance of duties,
* and meditation on the divine fpirit, accom- 
4 pany the good quality of the foul:

32. 4 Interefted motives for atts of religion or
* morality, perturbation of mind on flight oc- 
4 cations, commiflion of a6ts forbidden by law, 
4 and habitual indulgence in felfith gratifica-O O
4 tions, are attendant on the quality of paf-
5 flon:

33. 4 Covetoufnefs, indolence, avarice, de-
, 4 traftion, atheifm, omiflion of prefcribed a6ts,

4 a habit of foliciting favours, and inattention 
4 to neceflary bufinefs, belong to the dark 
4 quality.

34. 4 O f thofe three qualities, as they appear 
4 in the three times, paft, prefent and future, 
4 the following in order from the loweft may be 
4 contidered as a fliort but certain criterion.

35. 4 Let the wife confider, as belonging to 
4 the quality of darknefs, every a6t which a
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4 man is aftiamed of having done, of doing, or 
4 of going; to do:

36. 4 Let them confider, as proceeding from 
* the quality of paflion, every adt, by which a 
4 man fecks exaltation and celebrity in this 
4 world, though he may not be much afflidted,
4 if he fail of attaining his object:

37. 4 To the quality of goodnefs belongs 
4 every adt, by which he hopes to acquire di- 
i vine knowledge, which he is never afhamed 
4 of doing and which brings placid joy to his 
4 confcience.

38. 4 O f the dark quality, as defcribed, the 
4 principal objedt is pleafurej of the paftionate,
4 worldly profperity; but of the good quality,
4 the chief objedt is virtue: the laft mentioned 
4 objeBs are fuperiour in dignity.

39. 4 Such tranfinigrations, as the foul pro- 
4 cures in this univerfe by each of thole quali- 
4 tie?, I now will declare in order fuccindtly.

4.0. 4 Souls, endued with goodnefs, attain al- 
4 ways the ftate of deities; thole filled with 
4 ambitious paffions, the condition of men; and 
4 thofe immerfed in darknefs, the nature of 
4 beafts: this is the triple order of tranfmigra- 

4 tion.
41. 4 Each of thofe three tranfmigrations, 

4 cauied by the feveral qualities, muft alfo be 
4 confidered as threefold, the low eft, the mean,
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* and the higbeft, according to as many di-
* ftin£fcions of acls and of knowledge-O

42. 4 Vegetable and mineral fubftances, 
4 worms, infedts, and reptiles, fome very mi- 
4 nute, fome rather larger, fifh, fnakes, tor- 
‘ toifes, cattle, fhakals, are the loweft forms, to 
4 which the dark quality leads:

43. 4 Elephants, horfes, men of the fervile 
4 clafs, and contemptible Mlecb'has, or barbari- 
4 ans, lions, tigers, and boars, are the mean 
4 ftates procured by the quality of darknefs:

44. 4 Dancers and fingers, birds and deceit- 
4 ful men, giants and bloodthirfty favages, are
* the bighefi: conditions, to which the dark 
4 quality can afcend.

45. 4 y'hallas, or cudgelplayers, Mallas, or 
4 boxers and wreftlers, Natas, or actors, thofe 
4 who teach the ufe of weapons, and thofe who 
4 are addidled to gaming or drinking, are theD O  D 7

* loweft forms occafioned by the pafiionate 
4 quality:

46. 4 Kings, men of the fighting clafs, do-
* meftick priefts of kings, and men lkilled in the 
4 war of controverfy, are the middle ftates 
4 caufed by the quality of paflion:

47. 4 Gandharvas, or aerial muficians, Guhy- 
4 acas and Xacjhas, or fervants and companions 
4 of C uve 'r a , genii attending fuperiour gods, 
4 as the Vidyaharas and others, together with

136 ON TRANSMIGRATION



4 various companies of Apfarafes. or nymphs,
‘ are the hi^heft of thofe forms, which theO r

I quality of pafiion attains.
48. 4 Hermits, religious mendicants, other 

4 Brahmens, fuch orders of demigods as are
* wafted in airy cars, genii of the figns and
* lunar manfions, and Daityas, or the offspring
4 of D i t i , are the lowed; of Hates procured by 
4 the quality of goodnefs: . .

49. 4 Sacrifices, holy fages, deities of the 
‘ lower heaven, genii of the Vedas, regents of 
4 ftars not in the paths oj the fun and moon, di- 
4 vinities of years, Pitris or progenitors of 
4 mankind, and the demigods, named Sddhyas,
4 are the middle forms, to which the good 
4 quality conveys all fpirits moderately endued 
4 with it:

50. 4 Br a h m a ' with four faces, creators of 
4 worlds under him, ^ M a r i c h i  and others, the 
4 genius of virtue, the divinities prefiding over 
4 ( two principles of nature in the philofophy of 
4 C a p i l a ) mahat, or the mighty, and avyadla, 
4 or unperceived, are the highefl: conditions, to 
4 which, by the good quality, fouls are exalted.

c i. 4 This triple fyftem of tranfmigrations, 
4 in which each clafs has three orders, accord- 
4 ino- to adlions of three kinds, and which com-O

* 4 prifes all animated beings, has been revealed 
4 in its full extent:
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52. 4 Thus, by indulging the fenfual appe- 
4 tites, and by neglecting the performance of
* duties, the bafeft of men, ignorant of facred
* expiations, affume the bafeft: forms.

53: * W h at  particular bodies the vital fpirit
* enters in this world, and in confequence of 
4 what fins here committed, now hear at large 
4 and in order.

ca. 4 Sinners in the firft degree, having
* pafled through terrible regions of torture for
* a great number of years, are condemned to 
4 the following births at the clofe of that period 
4 to efface all remains o f their Jin.

55. 4 The flayer of a Brahmen mull enter 
4 according to the circumjlances o f his crime the 
4 body of a dog, a boar, an afs, a camel, a bull,
* a goat, a fheep, a flag, a bird, a Chanddla, or a
* Puccafa.

56. 4 A  prieft, who has drunk fpirituous 
4 liquor, ihall migrate into the form of a 
4 fmaller or larger worm or infedt, of a moth, 
4 of a fly feeding on ordure, or of fome raven- 
4 ous animal.

57. 4 He, who fleals the gold of a prieft, 
4 (hall pafs a thoufand times into the bodies of 
4 fpiders, of fnakes and cameleons, of crocodiles 
4 and other aquatick monfters, or of mifchievous 
4 blood fucking demons.

58. 4 He, who violates the bed of hi $ natural
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‘ or fpiritual father, migrates a hundred times 
e into the forms of grades, of fhrubs with 
‘ crowded dems, or of creeping and twining
* plants, of vultures and other carnivorous ani-
* mals, of lions and other beads with fharp teeth,
‘ or of tigers and other cruel brutes.

59. ‘  They who hurt any fentient beings,
‘ are born cats and other eaters of raw flefh;
* thev, who tade what ought not to be tailed,
* maggots or fmall flies; they, who deal ordi-
* nary things, devourers of each other: they 
‘ who embrace very low women, become red- 
‘ lefs ghods.O

60. , ‘ He, who has held intercourfe with
* degraded men, or been criminally connectedO 7 s J

* with the wife of another, or dolen common 
‘ things from a pried, fhall be changed into a 
‘ fpirit, called Brahmaracjhafa.

61. ‘ The wretch, who through covetouf- 
‘ nefs has dolen rubies or other gems, pearls, or
* coral, or precious things of which there are 
‘ many forts, fhall be born in the tribe of gold-
* fmiths, or among birds called hemacaras, or 
‘  goldmakers.

62. * If a man deal grain in the hulk, he 
< fhall be born a rat; if a yellow mixed metal, 
‘ a gander; if water, a plava, or diver; if 
‘ honey, a great dinging gnat; if milk, a crow; 
‘ if  expreflfed juice, a dog; if clarified butter, an 
‘ ichneumon weafel;
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63. ‘ If he fteal flefhmeat, a vulture; if any 
4 fort of fat, the water-bird madgu\ if oil, a 
4 blatta, or oildrinking beetle; if  fait, a cicada 
4 or cricket; if  curds, the bird valaca;

64. 4 If lilken clothes, the bird tittiri; if
* woven flax, a frog; if  cotton cloth, the 
‘  waterbij'd crauncha; if a cow, the lizard
* godbd’j if  molafles, the bird vagguda;

65. ‘ If exquifite perfumes, a mulkrat; if pot- 
‘  herbs, a peacock; if drefled grain in any of 
4 its various forms, a porcupine; if  raw grain, 
4a hedgehog;

66. ‘ I f  he Ideal fire, the bird vaca; if  a 
4 houfehold utefinl, an ichneumon-fly; if dyed
* cloth, the bird chacora\

67. 4 If a deer or an elephant, he {hall 
4 be born a wolf; if a horfe, a tiger; if roots or 
4 fruit, an ape; if  a woman, a bear; if water 
4 from a jar, the bird chataca\ if  carriages, a 
4 camel; if  imall cattle, a goat,

68. 4 That man, who defignedly takes away 
4 the property of another, or eats any holy 
4 cakes not firft prefented to the deity at a 
4 folemn rite, fhall inevitably fink to the con*- 
4 dition of a brute,

69. 4 Women, who have committed fimilar 
4 thefts, incur a fimilar taint, and fhall be 
4 paired with thofe male beafls in the form 
4 of their females.

70. 4 If any of the four clafles omit, without
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4 urgent neceffity, the performance of their
* feveral duties, they (hall migrate into finful 
4 bodies, and become (laves to their foes.

71. 4 Should a Brahmen omit his peculiar
* duty, he (hall be changed into a demon called 
4 Ulcamnc ha or with a mouth like a firebrand.,
4 who devours what has been vomited; a CJha- 
4 triya, into a demon called Cataputana, who
* feeds on ordure and carrion;

72. 4 A  Vaifiya, into an evil being called 
‘ Maitrdcfhajyotich, who eats purulent carcaffes;
4 and a Siidra, who negledls his occupations,
4 becomes a foul imbodied fpirit called Chaild- 
4 fiaca, who feeds on lice.

73. ‘ As far as vital fouls, addi&ed to fen- 
4 fuality, indulge themfelves in forbidden plea- 
‘ fures, even to the fame degree (hall the acute- 
4 nefs of their fenfes be raifed in their future 
4 bodies, that they may endure analogous pains;

7 4 . 4 And, in confequence ot their folly, they
* (hall be doomed as often as thev repeat their
* criminal a6ls, to pains more and more intenfe 

■ 4 in defpicable forms on this earth.
73. 4 They (hall fir ft have a fenfation of

* agony in Tdmifira or utter darknefs, and in
* other feats of horrourj in Afipatravana, or' 
4 the fiwordleaved forefi, and in different places' 
4 of binding faft and of rending : .

76. 4 Multifarious tortures await them: they
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‘  fha.ll be mangled by ravens and owls, fhall 
‘ fwallow cakes boiling h o t; fhall walk over 
4 inflamed lands ; and fhall feel the pangs of
* being baked like the veffels of a potter:

77. * They fhall affume the forms of beafls
* continually miferable, and fuffer alternate af- 
1 flidtions from extremities of cold and of heat, 
‘ furrounded with terrours of various kinds:

78. * More than once fhall they lie in differ-
* ent wombs; and, after agonizing births, be 
f condemned to fevere captivity, and to fervile 
‘ attendance on creatures like themfelves:

79. 4 Then fhall follow reparations from kin- 
‘  dred and friends, forced refidence with the 
‘ wicked, painful gains and ruinous Ioffes of
* w ealth; friendfhips hardly acquired and at 
‘ length changed into enmities,

So. 1 Old age without refource, difeafes at-O 7
* tended with anguifh, pangs of innumerable
* forts, and, laftly, unconquerable death.

81. ‘ W itl 1 whatever difpofition of mind a 
‘ man fhall perform in this life any a6t religious 
1 or moral, in a future body endued with the 
‘ fame quality, fhall he receive his retribution.

82. * T hus has been revealed to you the 
‘ fyftem of punifhments for evil deeds : next 
€ learn thofe adts of a Brahmen, which lead to 
4 eternal blifs.

83. * Studying and comprehending the Veda,
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c pra6llfing pious aufteritics, acquiring divine 
€ knowledge of Liw and phtlofophy, command 
€ over the organs of fenfe and a6hon, avoiding*
* all injury to fentient creatures, and {flowing 
‘ reverence to a natural andfpiritual father, are
* the chief branches of duty which enfure final 
4 happinefs.’

84. ‘ Among all thofe good ads performed 
c in this world, faid the Jages, is no {ingle adt
* held more powerful than the reft in leading 
4 men to beatitude V

85. 4 O f all thofe duties, anfwered Bhrigo,
‘ the principal is to acquire from the Upanijhads
* a true knowledge of one fupreme GO D  ; that 
i is the rood exalted of all lciences, becaufe it 
4 enfures immortality:

86. * In this life, indeed, as well as the next,
* the ftudy of the Veda, to acquire a knowledge 
4 of G O D , is held the moft efficacious of thofe 
4 fix duties in procuring felicity to mail;

87. * For in the knowledge and adoration of 
4 one G O D , which the Veda teaches, all the 
4 rules of good condud, before mentioned in order, 
4 are fully comprifed.

88. 4 T he ceremonial duty, preferibed by the 
4 Veda, is of two kinds; one conneded with this 
4 world, and caufing profperity on earth; the 

4 other abffraded from it, and procuring blifs 
4 in heaven.
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89. 4 A religious adl proceeding from felfifh 
4 views in this world, as a facrijice fo r  rain, or
* in the next, as a pious oblation in hope o f a fu~ 
4 ture reward, is declared to be concrete and in-
* terefted ; but an adt performed with a know- 
4 ledge of G od, and without felf love, is called
* abftradt and dilinterefted.

90. 4 He, who frequently performs mterefted 
4 rites, attains an equal ftation with the regents
* of the lower heaven ; but he, who frequently 
4 performs difintercfted adfs of religion, becomes 
4 for ever exempt from a body compofed o f the 
4 five elements:

91. 4 Equally perceiving the fupreme foul 
4 in all beings and all beings in the fupreme 
4 foul, he facrifices his own fpirit by fixing it on
* the fpirit of G O D , and approaches the nature 
4 of that foie divinity, who fhines by his own
4 e f fu lg e n c e .O

92. 4 Thus mu ft the chief o f the twiceborn,
4 though he negledt the ceremonial rites men- 
4 tioned in the Sdftras, be diligent alike in at- 
4 taining a knowledge of G od and in repeating 
4 the Veda:

93. ‘ Such is,the advantageous privilege of 
4 thofe, who have a double birth from their na- 
4 tural mothers and from the gayatri their fpiritual 
4 mother, efpecially of a Brahmen j fince the 
4 twiceborn man by performing this duty but
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c hot otherwife, may fooh acquire endlefs fe-
* licity.

94. ‘ To patriarchs, to deities, and to man- 
4 kind, the lcripture is an eye giving conftant
* light ; nor could the Vdda Saftra have been 
4 made by human faculties; nor can it be mea- 
4 fured by human reafon unajjifted by revealed 
4 gloffes and comments: this is a fure proportion.

95* ‘ Such codes of law as are not grounded
* on the Veda, and the various heterodox theo-
* ries of men, produce no good fruit after death;
4 for they all are declared to have their balls on 
4 darknefsi

96. 4 All iyftems, which are repugnant tp 
4 the Veda, muft have been compofed by mor- 
4 tals, and {hall foon perifh: their modern date 
4 proves them vain and falfe.

9 7 . 4 The three worlds, the four claiTes of 
4 men, and their four diftindt orders, with all 
4 that has been, all that is, and all that will be, 
4 are made known by the Veda:

08. 4 The nature of found, of tangible and 
4 vifible (hape, of tafte, and of odour, the fifth 
4 objedl of fenfe, is clearly explained in the Veda 
4 alone, together with the three qualities of 
4 mind, the births attended with them, and the 
4 a£ts which they occafion.

99. 4 All creatures are fuftained by the pri- 
< meval Veda Saftra, which the wife therefore 
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* hold fupreme, becaufe it is the fupreme fource 
‘ of prolperity to this creature, man.

100. ‘ Command of armies, royal authority,
* power of inflidting punifhment, and fovereign
* dominion over all nations, he only well de-
* ferves, who perfectly underftands the Veda 
‘ Softra.

101. ‘ As fire with augmented force burns 
‘ up even humid trees, thus he, who well knows
* the Veda, burns out the taint of fin, which has 
‘  infedted his foul.

102. * He, who completely knows the fenfe 
‘ of the Veda Sdftra, while he remains in any 
‘ one of the four orders, approaches the divine
* nature, even though he foyourn in this low 
‘ world.

103. ‘ They, who have read many books,arc
* more exalted than fuch, as have feldom ftu- 
‘ died; they, who retain what they have read,
‘ than forgetful readers; they, who fully under- 
‘ hand, than fuch as only remember; and they,
‘ who perform their known duty, than fuch 
‘ men, as barely know it.

104. ‘ Devotion and facred knowledge are
* the befi: means by which a Brahmen can arrive 
t at beatitude: by devotion he may deftroy 
■* guilt; by facred knowledge he may acquire
* immortal glory.

105. ‘ Three modes of proof, ocular demon-
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. * fixation, logical inference, and the authority
I  ‘ of thofe various books, which are deduced
I from the Veda, muff be well underftood by
I * man, who leeks a diftindl knowledge of

* a l l  h is  d u tie s :

10 6 . * H e  a lo n e  c o m p re h e n d s  th e  fy fte m  o f

* duties religious and civil, who can reafon, by
, * rules of logic agreeable to the Veda, on the
? ‘ general heads'of that fyftem as revealed by

* the holy fages.

1 0 7 .  4 T h e f e  ru les  o f  c o n d u f l ,  w h ic h  le a d  to

* fupreme blifs, have been exa&ly and compre-
4 henfively declared : the more fecret learnino-&
* of this Manava Saftra fhall now be difclofed.

108. * If it be afked, how the law fhall be
* afcertained, when particular cafes are not 
4 comprifed under any o f the general rules, the

[ 4 atifwer is this: 44 T h a t ,  w h ic h  w e l l  in ftr u & e d

44 Brahmens p ro p o u n d , fh a ll  be h e ld  in c o n te ftib le  

< 44 l a w . ”

1 0 9 . 4 W e l l  in ftru d ted  Brahmens a re  th e y ,

4 who can adduce ocular proof from the fcrip- 
4 ture itfelf, having ftudied, as the law ordains,
4 the Vedas and their extended branches, or 
4 Vzdangas, Mimanfa, Nyaya, Dhermafaftra,

• 4 Pur anas:
1 1 0 .  4 A  p o in t o f  la w , before not exprefsly re- 

4 sealed, w h ic h  fh a ll  be d e c id e d  b y  an  a fte m b ly  

4 o f  ten  fu c h  v ir tu o u s  Brahmens u n d e r on e c h ie f ,

l 2
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6 or, i f  ten be hot procurable, of three fuch un*
* der one prefldent, let no man controvert.

i l l*  ‘ The aflembly of ten under a chief
* either the king hinifelf or a judge appointed by 
*' him, mull confift of three, each of them pecu-
* liarly converfant with one of the three Vedas,
4 of a fourth (killed in the Nyaya, and a fifth 
4 in the Mbnanfa philofophy; of a fixth, who 
4 has particularly fludied the Nirutla j a feyenth,
4 who has applied himfelf moil afliduoufly to 
4 the Dhermafaftrd; and of three univerfalfcho- 
4 larSf who are in the three firft orders.

1 1 2. 4 One, who has chiefly Studied the Rig- 
4 veda, a fecond, who principally knows the 
4 Tajujlo, and a third bell: acquainted with the
4 Saman> are the affembly of three under a heac^. 
4 who may remove all doubts both in law and 
4 cafuiftry.

1 1 3. 4 Even the deciflon of one priefl:, i f  
4 more cannot be affembled, who perfedtly knows 
4 the principles of the Vedas, mud be considered
4. as law of the higheft authority; not the opinion 
4 of myriads, who have no facred knowledge.

114. 4 Many thoufands of Brahmens cannot 
4 form a legal affembly for the deciflon of con- 
4 tefts, if they have not performed the duties of 
4 a regular ftudentfhip, are unacquainted with 
1 fcriptural texts, and fubfift only by the name 
4 o f their Sacerdotal clafs..
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115. ‘ T he fin of that man, to whom dunces, 
‘ pervaded by the quality of darknefs, propound
* the law, of which they are themfelves igno-
* rant, fihall pafs, increafed a hundredfold, to 
‘ the wretches who propound it.

116. ‘ This comprehenfive fyftem of duties, 
‘ the chief caufe of ultimate felicity, has been 
‘ declared to you; and the Brahmen, who never 
‘ departs from it, fihall attain a fuperiour ftate 
‘ above.

117. ‘ T hus did the allwife M enu, who 
‘ pofifelfes extenfive dominion, and blazes with
* heavenly fplendour, dilclofe to me, from his 
‘ benevolence to mankind, this tranfcendant
* fy f t e m  o f  l a w ,  w h ic h  m u ft  b e  k e p t  d e v o u t ly  

‘ c o n c e a le d  front perfons unfit to receive it.
118. * L et  every Brahmen with fixed atten- 

‘ tion confider all nature* both yifible and invi- 
‘ fible, as exifting in the divine fpirit; for, 
‘ when he contemplates the bounalefs nniverfe
* exifting in the divine fpirit, he cannot give 
‘ his heart to iniquity:

119. ‘ The divine fpirit alone is the whole 
‘ aftemblage of gods; all worlds are feated in 
< the divine fpirit, and the divine fpirit no doubt 
‘ produces by a chain of caufes and effeBs c-onfift-
* ent with free will, the connedled feries of a61s 
‘  performed by ipibodied fouls.

120. ‘ He may contemplate the fubtil ether
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‘ in the cavities of his body; the air in his 
‘  mufcular motion and fenfitive nerves; the fu- 
«preme folar and igneous light, in his digedive 
‘ heat and his vifual organs; in his corporeal
* fluids, water; in the terrene parts of his fa-

* brick, earth;
1 21. ‘ In his heart, the moon; in his audi-

* tory nerves, the guardians of eight regions;
* in his progreflive motion, V ishnu ; in his
* mufcular force, H ara  ; in his organs of 
‘ fpeech, Agni; in excretion, M i t r a ; in pro- 
‘ creation, B r a h m a :

122. ‘  But he muft confider the fupreme 
! omniprefent intelligence as the fovereign lord 
‘ of them all, by whofe energy alone they exift; a 
‘ fpirit, by no means the objebl of any fenfe, which 
‘ can only be conceived by a mind wholly ab
‘ ftr  aided from matter, and as it were (lumbering; 
« but which for the purpofe o f ajjfting his medi-
* tation, he may imagine more fubtil than the 
‘ fined conceivable eflence, and more bright 
‘ than the pured gold.

123. ‘ Him fome adore as tranfcendently 
‘ -prefent in elementary fire; others, in M enu,
* lord of creatures, or an immediate agent in the
* creation; fome, as more diftindlly prefent in 
« I n d r a , regent of the clouds and the atmofphere; 
‘ others, in pure air ; others, as the mod High
* Eternal'Spirit.
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124. * It is He, who, pervading all beings In
* five elemental forms, caufes them by the 
‘ gradations of birth, growth, and diffolution,
* to revolve in this world, until they deferve beati- 
4 tude, like the wheels of a car.

125. 4 Thus the man, who perceives in his 
4 own foul the fupreme foul prefent in all crea-
* tures, acquires equanimity toward them all,
* and fhall be abforbed at laft in the higheft ef-O
4 fence, even that of the Almighty himfelf.’

126. H ere  ended the facred inftru&or; and 
every twiceborn man, who, attentively reading 
this Manava Saftra promulgated by B hrigu, 
fhall become habitually virtuous, will attain the 
beatitude which he feeks.
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feu-.! ;

T h e  learned Hindus are unanimoufly of opi
nion, that many laws enadted by M enu , their 
oldeft reputed legiflator, were confined to tha 
three firft ages of the world, and have no force 
in the prefent agp, in which a few of them are 
certainly obfolete; anti they ground their 
opinion on the following texts, which are col
lected in a work entitled Mandana ratna pra- 

dipa:
I. C r a t u : In the Cali age a fon muft not 

be begotten on a widow by the brother o f the 
deceafed hujband-, npr muft a damfel, once given 
away in marriage, bp given a fecond time; nor 
muft a bull be offered in a faprifice; nor muft a 
waterpot be carried by a Jiudent in theology,

II. V r i h a s p a t i : i . Appointment^ of kinf- 
men to beget children on widows, or married wo
men, when the hujbands are deceafed or impotent, 
are mentioned by the fage M e n u , but forbid
den by himfelf with a view to the order of the
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four ages: no fuch adt can be legally done In 
this age by any others than the hujband.

2. In the firft and fecond ages men were en
dued with true piety and found knowledge; fo 
they were in the third age; but in the fourth, 
a diminution of their moral and intellectual 
powers was ordained by their Creator :

3. Thus were fons of many different forts 
made by ancient fages,. but fuch cannot now be 
adopted by men deftitute of thofe eminent 
powers.

III. Pa r a s a r a : 1. A man, who has held 
infercourfe with a deadly finner, muft abandon 
his country in the firft age; he muft leave his 
town, in the fecond; his family, in the third 
age; but in the fourth he needs only defert 
the offender.

2. In the firft age, he is degraded by mere 
eonverfatiop with a degraded man; in the fe
cond, by touching him ; in the third, by re
ceiving fpod from him ; but in the fourth, the 
finner alone bears his guilt.

IV. N a 'r a d a  : The procreation of a fon 
by a brother o f the decenfed, the daughter of cat
tle in the entertainment of a gueft, the repaft 
pn flefhrneat at funeral obfequies, and the order 
of a hermit are forbidden or objoletc in the fourth 
ape.T O

V . Aditya pur ana: 1. What was a duty in the
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firft age mu ft not in all cafes be dofte in the 
fourth; fince, in the Cali yuga, both men and 
women are addidted to fin :

2. Such are a ftudentlhip continued for a 
very long time, and the neceflity of tarrying a 
waterpot, marriage with a paternal kinfwoman, 
or with a near maternal relation, and the facri- 
fice of a bull,

3. Or of a man, or o f a horfe: and all f£i- 
rituous liquor muft in the Cali age be. avdided 
by twiceborn men; fo muft a fecond gift o f a 
married young woman, 'ivhofe hujband has died 
before confummation, and the larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife.

V I. Smriti: 1. The appointment of a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride
groom, i f  her hujband Jbould die while fhe re
mains a virgin;

2. The marriage of twiceborn men with 
damfels not of the fame clafs; the flaughter, in 
a religious war, o f Brahmens, who are aflail- 
ants \yith intent to k ill;

3. A ny intercourfe with a twiceborn man; 
who has paCTed the fea in a fhip, even though 
he have performed an expiation: performances of 
facrifices for all forts of men; and the necefity o f 
carrying a waterpot;
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4. Walking on a pilgrimage till the pilgrim 
die; and the (laughter of a bull at a facrifice; 
the acceptance of fpirituous liquor, even at the 
ceremony called Sautramani\

5. Receiving what has been licked off, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firji ages;

6. The diminution of crimes in proportion 
to the religious a£ts and facred knowledge of 
the offenders ; the rule of expiation for a Brah
men extending to death;

7. The fin of holding any intercourfe with 
fmners ; the fecret expiation of any great crimes 
except theft; the daughter of cattle in honour 
of eminent guefts or of anceftors ;

8. The filiation of any but a fon legally be
gotten or given in adoption by his parents; the 
defertion of a lawful wife for any offence lefs 
th an a£tual adultery:

9. Thefe parts of ancient law were abrogated 
by wife legiflators, as the cafes arofe at the 
beginning of the Cali age, with an intent of fe- 
curing mankind from evil.

On the preceding texts it muft be remarked, 
that none of them, except that of V rih a s p a t i , 
are cited by C u l l u 'CA, who never feems to 
have confidered any other laws of M enu as 
Feftrained to the three firft ages; that the Smriti,
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■ or facred code, is quoted without the name o f 
the legiflator; and that the prohibition, iu any 
age, o f felf-defence^ even againft Brahmens, is 
repugnant to a text of Su m a n t p , to the pre
cept and example of C rj shna  himfelf, accord
ing to the Mahdbharat, and even to a fentence 
in the Veda, by which every man is command
ed to defend his own life from all violent aggref- 

fors.
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Calcutta, March i ,  1794.

Sir,

1H E  Inftitutes of Hindu Law have been very 
corre&ly printed, and the whole impreffion has 
juft been fent to the Governor and Council, 
who will not fail to tranfmit copies for the 
King’s library, for yourfelf, and for the Direc
tors. I f  I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confiding 
of nine large volumes, two of which remain 
to be collated and ftudied with the learned 
Brahmen, who affifls me: he is old and infirm; 
but, fhould he be able to attend me another year, 
or two years at the very utmoft, the whole 
work will be finiffied, and I ffiall copy it dur
ing my voyage, if the King ffiall gracioufly per
mit me to leave India.

I, therefore, intreat you, Sir, to lay before 
his Majefty, my humble fupplication for his 
gracious permiffion to refign my judgeffiip in the 
year 1795, or (if the Digeft ffiould not then 
be completed) in 1796; it being my anxious 
wiffi to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been,
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to the fervice o f my King and my Country, and 
o f that recorded Conftitution, which is the bafis 
of our national glory and felicity.

I have the honour to be, Sir, 
your very obedient

humble Servant.
The Right Hon. Hairy Dun das, Efq.
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THE

i P R E F A C E .

N o t h i n g  m o r e  fe e m s  n e c e f fa r y , in  o rd e r  to  

e x p la in  t h e  o b je c t  o f  th e  f o l lo w in g  w o r k ,  th a n  

b a r e ly  to  c ite  th e  la te  f ta tu te  c o n c e r n in g  the 
adminiftration o f juftice in B engal  ; b y  th e  fe~ 
'uenteenth f e # io n  o f  w h ic h  i t  is  e n a d le d , “  T h a t  

th e  S u p r e m e  C o u r t  o f  J u d ic a t u r e  a t  Fort Wil- 
*' iiam ih a l l  h a v e  f u l l  p o w e r  to  hear and deter-  

“  mine a l l  m a n n e r  o f  a & io n s  a n d  fu its  a g a in f t  

“  th e  in h a b ita n ts  o f  Calcutta, p r o v id e d  th a t  

“  t h e ir  inheritance and fucceffion to lands, rents 
v  and goods, a n d  a l l  m a tte r s  o f  c o n t r a #  an d  

“  d e a l in g  b e tw e e n  p a r t y  a n d  p a r ty ,  / h a ll b e  

“  d e te r m in e d , in the cafe o f M a h o m e d a n s , by 
“  the laws and ufages o f m ahom edans, a n d , 

"  w h e r e  o n ly  one o f  th e  p a rtie s  /h all b e  a  M a -  

“  h o m e d a n , b y  th e  la w s  a n d  u fa g e s  o f  the de~ 
“ f e n d a n t b y  th e  twenty-firft fe f t io n ,  th e  pro
vincial c o u r ts  o f  Addlet, o r  JuJHce, a re  e x p r e fs ly  

r e c o g n if e d ,  a n d  th e  p o w e r s  o f  th e  g o v e r n o r  a n d  

c o u n c i l ,  as th e  Sedr Addlet, in  d e te r m in in g  c iv i l  
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caufes on appeals from thofe courts, are fully 
eftablifhed in conformity to the old Mogul con- 
ftitution.

But it may naturally be afked, how the judges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
o f appeal in this kingdom, can juftly exercife 
their feveral powers in fuits between Mahome
tan parties, without being at all acquainted with 
the law, by which they are bound to decide. 
Perpetual references to native lawyers m-u'ffc al
ways be inconvenient and precarious ; fmee the 
folidity of their anfwers muft depend on their 
integrity, as well as their learning; and at bell:, 
i f  they be neither influenced nor ignorant, the 
court will not in truth hear and determvie the 
caufe, but merely pronounce judgement on the 
report of other men.

For thefe reafons it appears indubitable, that 
a knowledge o f Mahomedan juriiprudence (I 
fay nothing here of the Hindu learning,) and 
confequently of the languages ufed by Mahome
dan writers, are eflential to a complete admini- 
ftration of juftice in our AJiatick territories; a 
knowledge I mean, though not equal to that o f 
the m u f t i  at Conjlantinople, yet fufficient for 
the purpofe of keeping a check over the native 
counfellors, o f understanding and examining 
their opinion, and of rejedling or adopting it, as
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it may be oppofed or fupported by their books 
o f allowed authority, to which they (hould con- 
ftantly refer.

A  conliderable number of thofe books have 
been brought to England by the curious in dif
ferent ages, and are now repofited in our A c a 

demical libraries: in the Bodleian, efpecially, 
we have many treatifes and diflfertations in Ara- 
hick on wills, inheritances, contracts, and other 
important heads; particularly in the fine col- 
ledtion made at Aleppo by the learned Pocock, 
from one of whofe moft valuable manufcripts 
(n. 33.) this little work has been traced through 
tranfparent paper, and engraved with fuch ac- 
curacy, that the plates mull have equal autho
rity in AJia with the original pages, which are 
near Jive hundred years old.

The author, a native of Alrahaba, in Mefo~ 
potamia, was himfelf an i m a m  ; and his deci- 
fions are, on that account, confidered as bind
ing: by the fedt of A li, which the Indian, as wellO J
as the Verjian, Mahomedans profefs; but I b- 

no’l m o t a k a n n a  informs us, that he drew his 
knowledge from the fountain head, and has epi- 
tomifed the fyftem of Zaid\ who was recom
mended by M ahomed himfelf as the fureft in
terpreter of his laws, and who had been impli
citly followed by Sh afie i, the firft writer on 
Mahomedan jurifprudence, in the eighth cen-

m 2
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tury of our era, and compofer of the Oful, oje 
Principles of law, with other tra&s highly va
lued by the learned of his religion and country.

Hence it is certain, that the Bigyato* l  bahith 
may be cited, as a book of authority, in all the 
Mujleman courts; and the European reader muft 
not be furprifed, to fee fuch a work written in 
a kind of loofe metre, and even in rhym e: a 
Icnvtraft in verfe conveys, indeed, rather a ludi
crous idea, iince poetry belongs to imagination, 
which law, whofe province is pure reafon, 
wholly excludes; but verfe, as numberlefs in- 
flances prove, is not always poetry; and a regu
lar meafure is fo confiderable an aid to the me
mory , that, if  the metrical abridgement o f C o k e ’s 

Reports were more accurate, and the couplets a 
little fmother, every ftudent fhould be advifed 
to get it by heart. I may add, without enlarg
ing upon the Agathyrfi and the Turdetaniy who, 
as we are told by Arijlotle and Strabo, had lawt 
in verfe of the remoteft antiquity, that the A lco

r a n  itfelf, the great fource of Mahomedan law, 
is compofed in fentences not only modulated 
with art, but often exadlly rhym ed; fo that in 
A fa  this apology would have been needlefs. 
Verbal tranflations are generally naked and in- 
fipid, wholly deftroying all the neatnefs and 
beauty of the original, yet retaining fo much of 
the foreign idiom and manner, as to appear
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always uncouth, often ridiculous; but elegance, 
on a fubjedt fo delicate as law, muft be facri- 
ficed without mercy to exadtnefs; and for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, with a fidelity 
almoft religioufly fcrupulous.

As it was never my intention to compofe a 
perfedt work upon the law ofinheritancesamong 
the Ma borne dansi  it cannot be reafonably ex- 
pedted, that I Ihould fubjoin a commentary, or 
prefix a long difcourie: very few marginal notes 
were thought neceflary; but, if  the brevity of 
the original Ihould make parts of it rather ob- 
fcure, the Britijb lawyers in India, for whofe 
ufe chiefly this produdtion was defigned, will 
ealily obtain a clear explanation both of the 
language and matter from native interpreters.

The fourth chapter of the Alcoran may throw 
li^ht, if  any be wanted, on the dodbine of the 

foriidh or portions; and, as to the arithmetical 
part, it feems of little confequence, as our rules 
of three, and thofe for the redudtion offractions, 
are common and familiar to all.

The prefent publication will anfwer, I con
ceive, another purpofe by no means unimport
ant • as it will habituate the ftudent of eaftern 
lano-ua^es to the reading of old Arabian manu- 
fcripts; but, left the hand-writing of the very 
learned Saad A l Siva/i> for that was the name
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o f the tranfcriber, fhould perplex beginners, I 
have printed the whole tra6t, for thedr fake, in 
jRoman letters, diftinguifhing every conlonant 
and long vowel (the Jhort ones are too vague 
and indeterminate) by a character invariably 
appropriated to it; fo as to give every fu ll  found 
its own fbecifck fymbol; an advantage, which 
hardly any alphabet has, but which all ought tq 
have.
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.Bigyah'o ’M hhithi an jumali ’lmowarithi 

nadh'mo ’lfhaikhi dlimami alaalimi 

mow&ffiki *ldcini abci abdillahi 

mohhammedi ’bni alei ibni ’lhhofaini 

alrahhabiyyi almdrufi bi bni 1 

motakannahi rahhamaho allaho taaalai.



t69

Bifmi ’llahi alrahhmani alrahheimi wabihl
neftaeino,

PJ
dwwalo md neftaftihho ’Imekdld 
bidhicri hhamdi rabbina taadld 
falhhamdo JiUahi alai md anama 
hhamddn bihi nejlua ani ’laini ’lclma 
thomma dls'alwah o bado walfalamo 
alai nebiyyin' dei'noho aliflamo 
jnohhammedin' khdtimi rufli rabbihi 
wadlihi min badihi was'ahhbihi 
wanefalo ’llaha lina ’llaanah'a 
fefma tawakhkhaind min alibdnah'a 
an medh-hebi ’liinami zaidi ’Ifaradh'ei 
ldh cdna dhaca min dhammi ’Igaradh i 
ilmdn' bidnna ’lilmo dufa ma foei 
feihi wadula ma leho ’labdo doei 
waanna hadha ’lilma makhsuson' bima 
kad fhdaa feihi inda culli ’iulemd 
wadnna zaiddn khus's'a la mahhalah 
bimd hhabdho s ahhibo ’lrifalah 
jnin kaulihi fei fadh lihi monabbeha



afradh'acom zaidon wanaheica beha 
facana aulai be-ittibdi ’ltdbii 
la iiyyama wakad nahhaho ’lihdfiei 
fahaca felhi dlkaula bi’leijazi 
mobarraan min kas inah i ’lalgazi 
dfbabo melrathi ’Iwarai theldthah 
cullon yofeido rabbaho ’lwirathah 
wahai nicahhon waweldon' wanafab 
ma badahonna lilmawarefthi fabab.

[2]
wayamnao ’lfhakhs a min almeirathi 
wahhidah'on' min Halin' thelathi 
rikkon' wakatlon' waakhtildfo deini 
faafham falaifa ’lfhacco cdlyakeini 
walwarithuno fei ’lrijali afbarah 
afmawahom marufah'on' mufhtaharah 
alibno wa’bno ’Ubni mahma nazala 
wa’labo wa’ljeddo leho w ain ala 
walakho min dyyi ’ljehdti cana 
kad anzela ’llaho bihi ’Jkorana 
wabno ’lakhi ’lmodlei ilaihi bi’labi 
fafma mekalan' laiia bi’linucadhdhabi 
wa’ lammo wabno ’lammi min dbeihi 
fafhcor ledhei ’leij azi waltanbeihi 
wdlzaujo walmotiko dhu ’lwelai 
fajumlah'o ’Idhucuri hawolai 
walwarithato cullohinna febo 
Urn y&th'i onthel gairahonna ’liber®-
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bmton' Wabinto ’bnin' waommon' mufhfikali 
wajaddah'on wazaujah'on' wamotikah 
walakhto min ayyi ’ljehati eanat 
fahadhihi iddatoh& kad banat 
wa&lam bianna ’lirtha nauaani homa 
fardh'on' watas'eibon' alai ma kofima 
fdlfardho fei nassi ’lcitabi fit tali 
la fardh'o fei Tirthi fiwaha bittah 
nis'fon' warubon' tbomma nis'fo ’lrubi 
walthultho w&lfudfo binas si ’liheri 
walthulthani wahoma altemamo j
fahhfadh" facullo hh&fidh in' imamo

[3 ]
falnis'fo fardh'o khamfah'in' 4fradi -
alzaujo walonthai min dlauladi
wabinto ’libni inda fakdi ’lbinti
walakhto fei medh-hebi culli muftei
wabadaha ’lakhto ’llati min alabi
inda dnfiradihinna min moas's'ibi
walrubo fardh'a ’lzauji in cana maah
min waladi ’lzaujahl men kad menaab
wahu leculli zaujah in' au kcthera
ma adami ’lauladi feima kaddera
walthomno lilzaiijahi walzaujati
jna albeneina au ma albendti
&u maa auladi ’lbeneini faalemei
wdbek le-itkari ’lduriifi waflemei
wa&lthulth&ni lilbenati jemda
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ma zdda dn wahhidahi fafemad
wahua cadhaca lebenati ’lfbni
fafham mekalei fahma safei ’Idhihni
wahua lidkhtami fema yezeido
kadh'ai bihi ’lahhcdro walabeido
kadha idha cunna liommi waabi
au liabi faamel bihadha tosibi
walthultho fardh o ’lommi hhaitho la weled
wela mina ’Jakhwah i jemo waaded
cathnami au thintami au thelathi
hocmo ’ldhucuri felhi cdlinathi
w p n  yecun zaujon' waomon' wadbo
fathultho ’lbakfyo leha morattabo
wahacadhai ma zaujah'in' fas'dida
fela tecun mina ’lulumi kaida

w
walthultho lilathnami du thintairli 
min weledi ’ lommi bigairi mami 
wahacadhai in catharua faradua 
fema lehom felma fiwdho zado 
wataftawai ’lmatho waldhucuro 
felhi cama kad audh ahho lmefth uro 
wdlfudfo fardh'o febah'in' mina ’laded 
abon' waommorf thomma binto’bni wajedd 
walokhto binto ’labi thomma ’ljeddah 
waweledo ’lommi temamo liddah 
falabo yeftahhikkoho maa ’lweled 
w a h a c a d h a i ’lommo betenzeili ’Is'emed
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wahu lehd aydh'an' maa ’lathnaini 
min ikhwah'i ’lmaiti fakis hadhaini 
waljeddo mithlo ’ldbi inda fakdihi 
fei jeza ma yes^eiboho wameddihi 
llld idha cana honaca lkhwah 
licaunahom fei ’lkurbi wahu afwah 
wahhucmohim wahhucmoho feyatei 
mocammela ’lbayana fei ’ lhhalati 
wabinto ’libni takhodh alfudfa idhd 
cdnat maa ’Ibinti mithald yahhtadhai 
wahacadhai ’lokhto m<ia ’lokhti ’llatai 
bidlabawaini ya okhayyo adlata 
fain tefawai nefebo ’ljeddati 
wacunna cullahonna warithati 
fdlfudfo bainahonna bialfawiyyah 
fei ’lkifmahi ’laddilahi ’liheriyyah 
wacullo men adlat bigairi warithi 
fema leha hhadh'dh' on7 mina ’lmawarithi.

[5 ]
watafkotho ’lbodai bidhdti ’lkurbi 
fei ’lmedh-hebi ’laulai fakol lei hhaibei 
wakad tenahat kifmah'o ’lforudh i 
bigairi iibcali weld gomiidh'i 
wahhokka an neiliraa fei ’ltas'eibi 
biculli kaulin' mujizin' mus'eibi 
facullo men ahhraza culla ’lmdli 
mina ’lkarabdti du almawalei 
au cana ma yafdholo bada ’lfardh i leh 
fahu akhu ’las;ubahi ’lmofadhdh'aleh
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calabi wdljeddi wajeddi ’Ijeddi .
wdlibni mda kurbihi walbodi
walakhi wabni ’lakhi walaamami
walfayyidi ’Imotiki dhei ’linaami
ivahacadhai benuohom jeme^aan,
facun Iema adhcoroho feme^aan,
wama ledhei ’Ibodi maa ’lkareibi
fei lirthi min hhadh dh in' wela neselbi
walikho walammo liommin' waabi
aulai mina ’Imodlei bilbath'ri ’lnafabi
wa’libno walakho maa ’iinathi
yoassibanahinna fei ’lmeirathi
walaifa fei ’lnifai th urran' as'abah
ilia ’llatai mennat bi ltki ’lrakabah
walakhawdto in yecnn benato
fahonna badahonna <is abato
waljeddo 11^111^1^0  ̂ ani ’lmeirathi
bi’labi fei dhhwalihi ’lthelathi
wah^cadhai ’bno ’libni bi’llbni fela
tabig ani ’Ihhacmi ’Ifahheihhi madila

[6]
watalkoth'o ’ljeddato min cullijiheh 
bi ’lommi fahhfadh"-ho wakis m& afhbehf h 
watalkoth'o ’llkhwah'o bi’lbenema 
wabi’labi ’ladnal camd ruwelna 
au bibenei ’lbenelna hhaitho canua 
fiyyani feihi ’ljema wa’lwahhdano 
wayafdh'olo’bno ’lommi bi’hlkathi 
bi’ljeddi fahhfadh' -ho alai ihhtiyath'i
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wabi ’ lbendti wabendti ’libni 
facun bihhifdh "i ’lilmi jiddan' monel 
thomma benato ’libni yefkothna metal 
hhaza ’lbenato althulthaina yd fetal 
ilia Idhd as'sabahonna aldhacaro 
min welidi ’libni alal md dhacarud 
wabadahonna ’lakhawdto ’llatai 
yodlelna bi’lkurbi min aljihati 
ldha akhddna fardh ahonna wafiyd 
alkath'na dulada ’labi ’lbawaciyd 
w ain  yecun akho lehonna hhddh Iran* 
aas'abahonna bathlndn' wadh'ahiran' 
walalfa Ibno’lakhi bi’lmoassabi 
men mithlaho au fadkaho fei ’Inafabi 
wai n tajid zaujan waommdn wdritha 
waikhwah an' lilommi hhazud ’lthulotha 
wadkhwah'an' aydh'dn' liommi waabi 
waallugrika ’lmalo bifardh'i ’lnosobi 
fajalahomo cullohomo liommi 
waahhfib abahom hhajaran fel ’lyammi 
wdkfim alal ’llkhwah'i thultha ’ltaricah 
wahadhihi ’lmefelah'o ’lmufhtaracah

[7]
walana nebda bi’lladhal dradnd 
fei ’ljeddi wa’likhwahi Idn waadna 
faalik nahhau ma akulo ’lmifmaaa 
wajma hhawdlhei ’lcelamati djmaaa 
waalem bianna ’ljeddo dhu dhhwali
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onbeica anbonna alai ’ ltawalei 
fakafimo ’likhwahi feihonna ldha 
lam. yaodi ’lkafmo iilaihi bi’ladhai 
fatarahan' yakhodho thulthan camilan 
in cana bi’lkifmahi anho nazilan 
in lam yecun feihim dhawu fihami 
faknd biaydh ahhei ani iftifhami 
watarahan' yakhodho thultha ’lbakei 
bada dhawei ’lforiidhi wa’larzaki 
hadha ldha ma adh'-hhati ’lmokafamah 
tenkosho ani dhaci bi’lmezahhamah 
watarahan yakhodho fudfa ’lmali 
walaifa anho nazilan' bihhali 
wahau maa ’lmathi inda ’lkafmi 
mithlo 4khin' fei fahmihi wa’lhhocmi 
wahhfeb benei dabi ledai ’lidadi 
warfodh' benei ’lommi ftiiia ’lajdadi 
wahhcom alai ’likhwaVi bada ’laddi 
hhocmaca feihim inda fakdi ’ljeddi 
walokhto la fardh o maa ’ljeddi leha 
feima ala mefelahan cammaleha 
zaujon waommon wahoma temamoha 
faalem fakhairo ommahin allamohd 
torafo ya sahhi bi’lacdariyyah 
wahei bian tahhfadli'o-ha hhariyyah

[8]
fayofradh'o ’lnisfo leha wa Ifudfo leh 
hhatai tiiuli bi’lforudh i ’lmojmeleh 
thomma yauudani ilai ’lmokafameh

V
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Gama madhai fahhfadh"-ho waflicor nadh'lmeh
wain torid marifah'a ’lhhifabi
letentahaf feihi llai ’Isawabi
xvatarifo dkifmaha wa’ltafs efla
Watalim alsahheihha wa’losula
faftakhriji ’los ula fei ’lmefayili
wala tecun an hhifdhlhd bidhahili
wahai idha fossila feiha ’lkaulo
thelethah'on' yedkholo feiha ’laulo
wabadaha arbaah'on temdmo
la clula yaruhd wela inthilamo
falfudfo min iittahi as-homin' tera
walthultho Wa’lrubo min athnai aihara
walthumno in dh'omma ilaihi ’lfudfo
fadsloho ’Is adiko feihi ’lhhadfo
arbaahon' yatbaoha lfhruna
yarifohd ’Ihhufabo ajmauuna
fahadhihi ’lthelethaho ’los'ulo
in caththorat forudh'ohd tauulo
fatablogo ’llittah'o akda ’lafhareh
fei s urah in' marufahin muftathareh
watalhhako ’llatai teleiha fei ’lathar
fei ’l&uli afradan befebah'i afhar
wa’ladado ’lthalitho kad yauulo
bithumnihi faamel bima akulo
wa’lnis'fo wa’lbakei awi’lnis'fam
ds'lohomd fei hucmihom athndni

V O L . V l ,  ' N
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[9]
wa’lthultho min thelethah in yecuno 
wa’lrubo min arba&hin mefniino 
wa’lthurrtno in cdna famin themdniyah 
fahadhihi hai ’losiilo ’Ithaniyah 
la yedkholo ’laiilo alaiha fa&lemi 
thomma afloca ’kas'-hheihi feiha wakfimi 
fai'n tecun min dsliha tasihhhho 
fatarco tath'weili ’lhhifabi ribhho 
fdath'i cullan' fahmaho min as'lhi 
mocammilan aii adyilanA min aulihi 
wai n terai ’lfihama laifa tankafim 
alai dhawei ’Imeirathi fdtba md rufim 
wathlob th'areika ’likhtisari fei ’lama! 
bi’ldh'arbi wa’lwafki yojanibca ’lzelel 
wardod ilai ’iwafki ’lladhai yowafiko 
wadh'ribho fei ’las li wadnta ’lhhadiko 
in cana j infan' wabhidan' a\i adhera 
fahhfadh" wada anca ’ljidala wa’lmird 
wai n terai ’lcathra alai ajnaii 
fai'nnaha fei ’lhucmi inda ’lnail 
tohhs aro fei arbaah in dkfami 
yarifohd ’lmdhiro fei ’lahhcdmi 
momdthilon' min badiho mondiibo 
wabddaho mowdfikon' mos'ahhibo 
wa’lrabio ’lmobayino ’lmokhdlifo 
yonbeica an tafseilihinna ’ldarifo 
fakhodh mina ’imomathilaini wahhidi
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wakhodh mina ’lmonafibami ’Izdyidk 
Wakhodh jemeia Tadadi ’lmobayini 
Wadhribho fei ’lthdnei wela todahini

[10]
wadhrib jemeia ’lwafki fei ’lmow&fiki 
wdfloc bidhaca anhaja ’lthar&yiki 
wadhribho fei ’lds'li ’lladhai tadssila 
waahhsi m& andh'amma wama tahhas s ala 
waakfimho fa’lkafma ldha sahheihho 
yarifoho ’laaj emo wa’lfaseihho 
fahadhihi mina ’lhhifabi jumalo 
ydJtei alai mithalihinna ’lamalo 
min gairi tath'weilin wela ’atifafi 
fakna bima feihinna fahu cafi 
wai n yemut akharo kabla ’lkifmah 
fahhakkiki ’lfihami wdarif kifmah 
wajal leho mefalah,an, okhrai lemd 
kad bayyana ’ltafs'eila feima koddima 
wandh'or fai n wdfakati ’lfihamo 
fakhodh hodeita wafkoha temamo 
wddhribho au jemeiahd fei ’lf&bikah 
in lam yecun bainahoma mowdfakah 
falas-homo ’lokhrai fafei ’lfihami 
todh rebo au fei wafkihd temdmi 
wacullo fahmin fei jemeii ’Ithaniyah 
yodhrebo au fei wafkihd alaniyah 
fahadhihi th areikah'o ’lmondfakhah 
farka bihd rutbah a fadhli ihamikhah

n 2
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wa'i'n yecun fei mliftahhakki ’lmali 
khontham s'ahheihhon bayyana ’lifhcdll 
fakfim alai ,Mkalli wa^vekeini

J

tahhdh a bihakki ’Ikifmahi ’Imobeini 
wahacadhai hucmo dhawati Ihhamli 
yobnai alai ’lyekeini wa’lakalli

[ i i ]
warn yemut kaumon' bihadmin' du garak 
du hhadithin amma ’Ijemeia ca’lhharak 
walam yecun yolemo hhalo ’lfabiki 
fala yowarrath nafikon' min ndfiki 
taoddohom cai'nnahom ajanibo 
wahacadhai ’lrdyyo ’lfadeido ’ls'dyibo 
wakad atai ’lkaulo alai md fheina 
min kifmah'i ’lmeirdthi ca yebeind 
alai th'areiki ’lramzi wa’liiharah 
molakhkhasan' biaujezi ’libarah 
fa lhhamdo lillahi alai ’ltemami 
hhamdan catheiran tomma fef ,ldawdmi 
wanafalo dafwa ani ’ltaks'eiri 
wakhaira ma namolo fei ’lmes'eiri 
wagafra ma cdna mina rldhonubi 
wafatra md cana mina ’loyiibi 
waafdhalo ’ls'alwah'i wa’ltafleimi 
dlai ’lnebiyyi ’Imus'th'afai ’lcereimi 
mohhammedin' khairi ’Idnami ’ladkibi 
waalihi ’lgurri dhawei ’Imendkibi 
was ahhbihi ’lafadhiU ’labrari



alsifwahi ’lamathili ’ldkhydri 
wahhafbond ’llaho wanima ’Icafei 
dhu ’lizzi wa’lkodrah i wa’lalthafi

tummat wa’lhhamdo lillahi 
rabbi laalememi was alwatoho 
wafelamoho alal fayyidind 
mohhammedin' alnebiyyi ’lommiyi 
waalai alihi was'alihbihi 
dlth'ayyibeini dlth'aheremi 
lailah'o ’ljemadh. liarbaai liyali 
khalauna min fhewali fmnah 
dthnei dfhari wafeba mayih'i 
yetheki bi’llahi taaalai

fakhro ’lfabikanei 
dfd "llaho anho.
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THE DESIRED OBJECT OF THE INQUIRER 

CONCERNING ALL THE RULES OF INHERITANCE: 

Composed by the learned Shaikh, the Imam 

Moivajfiko ddeitty father o f Abdalla,

Mohammed, son o f A li, son o f Hosain,

A l Rahabi,  commonly called Ihno'l 

Motakanna. May G od  be meraiful to him !



\n the name of God, the Clement, the Merciful; and 

from Him we seek assistance.

[ 1 ]
F IR S T , we open the discourse

W ith pronouncing the praise of our Lord most High:
Praise then to god for what he hath bestowed,
Praise, by which we remove blindness from the sight io
Next, benediction afterwards and salutation 

'To the Prophet, whose religion is the Isla  m, 

M ohammed, seal of his Lorffs messengers,
And his family, after him, and his friends !
And let us pray g o d  for his aid to us 
In what we have proposed to explain 
From the system of the Imam, z a i d  a l f a r a d h i  * ,

(Since this is among the noblest of purposes)
By learning \ for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious;
And this branch ^knowledge peculiarly belongs to what 
Has been openly declared among all the learned 5 
And z a i d  has unquestionably a just title 
To what the lord of the mission conferred on him,
By pronouncing his excellence, clearly saying,

Z aid will teach you the l a w O glorious encomium ! 
He, therefore, best deserves to be followed by the student, 
Especially since s h a f i e i  takes him for a  guide.
This then is his doctrine epitomised

# Faradfiei, a man skilled in tilc farayidh’, or sacred ordinances contain
ed in the Alcoran.



Free from a particle of ambiguity.
The causes of inheritance among men are three ;
(The possessor o f any one has the advantage of succession) 
And they are wedlock, collateral relation, and descent: 
There is not besides them a single cause of inheritance.

[2]
And any one of three incapacities 
Excludes a person from the succession;
Servitude, and homicide, and a difference of faith: 
Understand then; since doubt is not like certainty.
And those, who inherit among males, are ten ;
Their names are known, and every where mentioned; 
The son, and the son’s son, however they descend,
And the father, and his father, in the ascending line; 
And the brother, on whichever side he stands,
Since god caused the Koran to descend in his favour ; 
And the son of a brother related by the same father, 
(Hear now the discourse containing no falsehood)
And the paternal uncle, and such uncle’s son,
(Be thankful to him, who explains concisely and clearly) 
And the husband, and the emancipater nearly connected; 
And all the males, who inherit, are these.
And all the inheriting females are seven,
(To no woman, but them, does the law give that title) 
The daughter, and the son*s daughter, and the tender 

mother,
And the grandmother, and the wife, and the emancipatress, 
And the sister, on whichever side she stands«
And this their number thus appears.
And know, that inheritance is of two sorts, which are 
The share, and the heirship * of what is distributable. 
Now the shares, by the declaration of the book, are s ix : 
(Besides them is no share in the inheritance)

* Pronounced in India, fe n  and asba. See the last words oJT the re* 
port by the Mahomedan doctors in the PaXna cause*
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A moiety, and a fourth; next, half a fourth,
And a third, and a sixth, as.the law declares,
And two thirds; and these a r e  the whole.
Remember then; for “ Every one, who remembers, is 

an Imam*.”

[3] f
A  moiety then is the share of five persons,
The husband, and the female child,
And the daughter of a son, on failure of daughters,
And the whole sister, by the opinion of every m u f t i ,

And, after her, the sister, who has the same father;
This w h e n  t h e y  s t a n d  a l o n e  w i t h o u t  a n y  h e i r .

And a fourth is the share of the husband, if there be with 
f i lm

Any children of the wife, who deprive him of m ore;
And this is for every wife, or more than one 
On failure of children, as it is ordained.
And the eighth is for the wife, or the wives,
Together with sons or with daughters f,
Or with children of sons: learn then,
And remain firm in venerating study, and prosper.
And two thirds are for the daughters all together,
When there are more than one; (hear attentively)
And the same portion is for the daughters of a son:
(Comprehend my discourse with clear discernment)
This also is  for two sisters, and for what exceeds that 

nuynher;
The ingenuous and the pious have thus decided:
This, whether they be by the father and the mother,
Or by the father only. (Act by this ru le ;  thou wilt be right)
And the third is the mother’s share, when there is no child,

* A saying, I believe, of Mahomed: he meaned a rememberer o f his oral 
precepts. Hence the name of Hafidh, or was assumed by many
illustrious persons, and, among them, by the celebrated poet.

t  See the answer of Mohammed Kasim to the thirteenth question pro? 
posed to him in the P&ina cause*

18/



Nor any assemblage or number of brethren,
As two brothers, or two sisters, or three ;
The rule in this case regards males as well as females. 
^Vnd, if  there be a husband, and a mother, and a father>
A  third o f what remains is allotted to her ;
And so with a wife ; (advance then,
And be not seated apart from the sciences.)

M
And a third is  for two males or two females 
O f the mother’s children, without deceit;
And so, if  there be more, and they seek th e ir allotmenty 
There is no provision for them in what exceeds that share, 
\̂.nd females and males are held equal 

In this distribution, as the written law declares.
And a sixth is  the share of seven in number,
The father, and the mother, then the son’s daughter, 

and the grandfather,
And the sister, daughter of the father, next the grand

mother,
And the mother’s child: the number is complete*
And the father has a right to it with the children,
And so the mother, by the revelation of the Eternal: 
And the same is for her with two
O f the dead man’s brothers; gjve those two a just allotment. 
And the grandfather is like the father, on his death,
In the distribution of what accrues to him and relieves him, 
Except when there are brothers th in g ,
Since they are preferable to him in proximity*;
And their due and his due shall be introduced 
W ith  a full explanation in the different c^ses.
And the son’s daughter takes a sixth, when 
She is with a daughter, alike in descent,

* The margin has minho for waliu. From this verse it appears, that 
the degrees of consanguinity are computed by the Mahomedans in the? 
same manner as by our common lawyers.
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And thus a sister with a sister, who 
Is related, O my brother, by the same father.
And, if the relation of the grandmothers be equal,
Both o f them are called to the succession;
And a sixth is divided between them equally 
By the just and the legal mode of partition.
And every female, who claims through one not inheriting! 
Kas herself no portion of the inheritance.

| [5]
And the distant kinswoman is excluded by the near 
By the better opinions : (say now to me, “  Enough.”) 
And here ends the distribution of the s h a r e s ,

Without perplexity or intricacy:
And it^is just, that we propound the law of h e i r s h i p  

W ith every sentence concise and  exact.
Now every one, who appropriates all the estate,
Among the near descendants or relations,
Or who takes what remains after the portions,
He is distinguished by the title of h e i r * ,

As the father, and the grandfather, and his father,
And the son, in a near and a remote degree,
And the brother, and the brother’s son, and the uncles, 
And the master, who generously manumitted his slave. 
And thus their sons, all of them:
(Be attentive then to what I pronounce)-
And there is not to the distant, with the near, kinsman
Any share or portion in the inheritance.
And the brother and the uncle by mother and father 
Are preferred to those descended by the half blood.
And the son and the brother with females 
Have the heirship over them in the estate:

* See A Narrative of the Proceedings in the Patna Cause, p. 11. Note b. 
The Arabick verb as s'aba primarily signifies to collect and bind together the 
branches of a tree: hence the secondary sense, to constitute the heir and head 
ef a family.
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And there is not among women any heiress 
Except her, who kindly freed the enslaved neck*
And the sisters, if there be daughters,
Take the residue after their portions.
And the grandfather1 is precluded from inheriting 
By the father in d ll his three cases;
And thus the grandson by the son: (do not then 
Turn aside, in deviation from the clear rules).

. m  *
And the grandmothers on each side are excluded 
By the mother: (remember this ru ley and decide conform* 

ably)
And brothers are exduded by sons
And by the nearest progenitor, as we are taught,-
Or by sons’ sons, when there are a n y ;
A  number and one are in this respect alike.
And the mother’s son remains in exclusion 
By the grandfather (remember this with care)
And by the daughters, and the son’s daughters:
(Be very assiduous in committing knowledge to memory) 
Besides, the son’s daughters are excluded, when 
The daughters take two thirds, O young man,
Except when a male has the heirship over them 
O f the son’s children, by what they assert:
And, after them, the sisters, who 
Descend in proximity from both sides,
W hen they take their complete portions,
Exclude the weeping daughters of the dead father?
And, if  they have a brother present,
He has the heirship over them, in private and publick, 
And the brother’s son is not the heir over 
W hoever is equal to, or above, him in descent.
And, if thou find a husband and a mother inheriting, 
And brothers by the mother, they take each a th ird ; 
And so i f  inhere be brothers by the mother and the father,



And the whole estateis comprised Inthe allotment of shares, 
Place them all to the side of the mother,
And consider their father as a rock in the sea,
And divide among the brethren a third of the estate left. 
And this is the case of m ushtaraca, or parcenary.

m
And now we will enter upon what we desire 
Concerning the grandfather and the brothers, as we pro* 

mised.
Incline then thine ear to what I shall say,
And collect at once the whole purport of my wofds ; 
And know, that the grandfather has different cases;
I will inform thee of them successively:
And he has a share with the brothers in them, when 
The division redounds not to any loss upon him.
And sometimes he takes an entire third,
If there be in the distribution any descendants from him, 
And there be not among them any entitled to shares,
(Be content with my explanation without questions)
And sometimes he takes a third of the remainder 
After those, who have portions and provisions;
This, when the dividend is become 
Too diminished for the other share by the press of 

claim ants•
And sometimes he takes a sixth of the property,
And there is no descendant from him in that case;
And he, with females in the division, is 
Like the brother in his share and his right.
And reckon the father’s children in the number,
(And leave the mother’s.children with the grandfathers) 
And, after that number, give to the brethren 
Thy just allotment among them on failure of the grand

father.
And the sister has no share with the grandfather 
In what exceeds the case already concluded 
The consort and the mother, and these two are  all of 

them,
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(Know then, for tlie best of the sect is he who knows beitj 
Are called, O friend, the ccdarii/yah * ;
And they deserve to be remembered by thee;

i p
Half then is given to her, and a sixth to him,
Until there is a remainder after the entire shares,
Then they return to the distribution 
As before-mentioned: (recollect it, and thank the author) 
And, if thou desire a knowledge of computation,
Thou wilt by its means attain the right proceeding :
And thou wilt understand divisions and analysis,
And wilt be acquainted with integers and fractions $ 
Extract then the roots in solving problems f ,
And be not remiss in committing them to memory;
Now they, when the discourse about them is precise^
Are three, to which a remainder belongs,
And, after them, four complete divisorsf 
To which no remainder belongs, nor any fraction^
Now the sixth, thou wilt see, is from six portions,
And the third and the fourth from twelve *,
And if to an eighth a sixth be added,
The new root, concerning which the calculation is just, 
Becomes four, which twenty follow,
As arithmeticians universally know §.
And these three roots,
I f the shares be many, leave a remainder*
And let six come to the connexion of ten 
In the known table commonly delineated ||,

*  T h e  Arabian le x ic o g r a p h e r s  g iv e  th is  n a m e  to  t h e  husband Or xvift'p 

t h e  mother, t h e  grandfather, a n d  th e  whole^sistet; p o s s ib ly ,-  b e c a u s e  th e  ru le s ' 

Of su c c e ss io n  s ire  a  l i t t l e  disturbed in  f a v o u r  o f  th e m .

+ By as l, or rooty he must mean the denominator of a fraction.
% He, probably, considers the whole estate as twelve, which hasfouf 

divisors, besides unit.
§ In our notation (which the Asiaticks, if they are wise, will- adopt),

I T s r ’ F  # ,
U This passage I do not understand, not knowing the table to which
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And let that follow, which succeeds it in the series*
In the excess, by distinct progressions, to seventeen $ 
And the third number leaves a remainder 
O f its eighth part: (proceed then, as I direct)
And half and what rdmains, or the two halves,
Their root, in the rule concerning them, is two.

[9] \
And the third comes obviously from three ;
And the fourth is formed from four;
And the eighth, if it be required , is from eight;
And these are the second roots,
To which no remainder belongs : know this ;
Then pursue the method of verifying it, and distribute: 
And, if thou hast verified the root,
The end of lengthened computation is clear gain.
Give then to each person his share, from his root, 
Complete, or broken from its remainder.
And, if thou see that the shares cannot be distributed 
To the partakers of the inheritance, follow what is pre

scribed,
And seek the way of compendiousness in the work 
By multiplication and proportion: this will remove error 

from thee,
And restore to the whole quantity what agrees with it, 
And multiply it by the root, and be thou vigilant; 
Whether there be one denomination or more, 
Rememberwell,and dismiss from thee doubt and difficulty: 
And, if thou see multiplicity in the kinds,
Then they, by the rule among men,
Are numerically ranged in four terms,
The skilful accountant will know them by the rules}
The similar term } after it the proportional,

it refers. The sexagenary table, which Wallis exhibits in the seventh 
chapter of his Algebra, is commonly used in Arif* for multiplication and 
division. Sec C h a r d in , yoL III.p. 155.

V O L* V I .  O
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And, after that, the concordant accompanying,
And the fourth is the discordant separated;
(The intelligent man will inform thee of their distinctions^ 
Take then from the similars one,
And take from the proportionals the rest*
And take the entire number of discordants,
And multiply them by the second te rm ; and be not 

deceived.

[10]
And, mix the whole quantity with the concordant,
And pursue by it the plainest o f ways ;
And multiply it into the root, which thou hast investigated* 
Ai)d compute what is the sum, and what it amounts to ; 
And divide i t ; and, if  the division be just,
The illiterate and the eloquent man will equally know it* : 
And this is the whole of the computation,
(The work thus proceeds in similar cases)
W ithout prolixity or digression;
Be satisfied then with what it contains; for it is sufficient f* 
And if  one person die before the distribution,
Make the shares just, and know his proper division ;
And state for him a fresh question, as it
Has been distinctly explained, in what precedes:
And consider; and, if the shares agree,
Take them ; thou art rig h t; the quantity is complete; 
And mix it, or all o f them, into the preceding,
If there be not an agreement between them,

* The preceding verses contain an awkward rule of practice; but it 
hence appears, that Chardin was mistaken, when he asserted, that nei
ther the Indians nor Persians of his time were at all acquainted with the 
c mmon practical rfdes: see his chapter on the Persian Arithmetick.

f  It can only be of use, as an artificial memory, to those who al
ready know the rules, but is insufficient for the teaching of them. 
These two or three pages are very enigmatical; but I should not de«̂  
spair of explaining them, if I had leisure to read a few arithmetical 
hooks of the Arabi a  Persians,
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And the new shares into the fo rm er  shares 
Are blended, or into the entire quantity;
And every share into the aggregate of the second 
Is mixed, or into the whole quantity, manifestly:
And this is the method of monasakhah * •
Mount then by it the lofty degrees of excellence. 

s Andj if there be among the claimants of the estate 
A  real hermaphrodite, removing a ll  doubts,
Distribute to the less evident and to the certain }
Thou wilt allot with justice the clear portion;
And this is the rule of pregnant women,
Which is founded on the certain, and the less evident.

[II]
And, if  many kinsmen die by ruin or drowning*
Or a calamity overwhelming all, as fire,
And the case of the survivor be not known,
And one deceased cannot be heir to another deceased,
Reckon them ally as if they were strangers;
And this is the sound and true determination^
And now the discourse has come to what we desired 
Concerning the distribution of estates, so that it is made 

clear,
By way of short hint and allusion,
Explained in%n abbreviation of the sense.
Praise then to god in perfection,
Praise, abundant, complete in eternity;
And let us ask forgiveness for our defects,
And the best of what we hope in the place aspired to,
And pardon for what is passed of our sins,
And a covering for what is passed of our faults ;
And the fairest of salutations and benisons

&
* The grammarians, translated by Golius, thus explain the word te- 

nagolch or mondsakhah : i( Mors et successio continua haeredum, quse fit 
‘ Integra manente et indivisa hsereditatebut the last word? convey 
no adequate idea of the thing.

O £
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On the prophet, the pure, the* Illustrious,
M oh am m ed , the best o f created beings, the last o f prophet 
And on his family, bright with glorious qualities,
And his companions, the excellent, the noble,
The spotless, the exalted, the beneficent!
And our sufficient help is g o d  1 O all-sufficient!
Endued with greatness, andwith power, and with clemency J

T he w ork  Is ended. Praise be to god,
The ruler o f worlds ! and his blessing 
And peace on our lord 
M o h a m m e d ,  the Unlettered Prophet,
And on his family and his companions,
The excellent, the unblemished !
On Friday night, one of the four nights 
at the close of Shewdl in the year 
seven hundred and twelve *

The T ran scrib er, surnam ed  
fa k h r o ’l  sa'b ik a 'ni 

(or, Excelling his Predecessors)
 ̂ confides In god  Most High;

May GOD forgive his sins \

•  Y . C. 1312*
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P R E F A C E .

%

T H E  two Mufelman authors, whom I now in

troduce to my countrymen in India, are Shaikh. 
Sir a  ju’ ddi'n , a native of Sejavend’ and Sayyad 
S hari'f, who was born at yurjan in Khwarezm 
near the mouth of the Oxus, and is faid to have 

died, at the age of feventy-fix years, in the city 

of Shiraz,: their compofitions have equal au

thority in all the JAohamtncdan courts, which- j

follow the fyftem of A bu H a n if a h , with 

thofe of L it t l e t o n  and C oke in the courts at 

Wejtminjier j and there is, indeed, a wonderful 

analogy between the works of the old Ara
bian and Englijh lawyers, and between thofe of 

their feveral commentators; with this differ
ence in favour of our own country, that L it
tleto n  is always too clear to need a glofs, and 

with this difference in favour of the Arabs, that 

the fble object of Shari f was to explain and 

illuftrate his text, without an oflentatious dif-
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play of his own erudition; but, when it is ad
mitted, that a delire of extreme brevity has 
often made the Sirajiyyah obfcure, the reader 
lhould in candour allow, that every author mud 
appear to great difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to
tally from that of his tranflator, when his terms 
o f art mull be rendered by new words, which 
ufe alone can make eafy, and when the fydem, 
"which he unfolds to his countrymen, has no re- 
femblance to any other, that the world ever 
knew. In the Shartjiyyah (for that is the po
pular title of the Arabian comment) we find 
little or no obfcurityj and, if  there be a fault 
in the book, it is a fcrupulous minuteness of 
explanation, and a needlels anxiety to remove 
every little cloud, which the reader himfelf 
might difperfe by the flighted: exertion o f his 
intellect. Both works were tranllated into Per- 

fian by the order of Mr. H a s t i n g s ; and the 
tranflation, which bears the name of Maulavi 
M u h am m ed  K a 'sim , mud: appear excellent, 
and would be really ufeful, to fuch as had not 
accefs to the Arabick originals; but the text 
and comment are blended without any dis
crimination, and both are lo intermixed with 
the notes of the tranflator himfelf, that it is 
often impoflible to feparate what is fixed law 
from what is merely his own opinion: he has
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alfo erred (though it be certainly a pardonable 
errour) on the fide of clearnefs, and has made 
his work fo tedioufly perfpicuous, that it fills, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion 
of it in Englijh would occupy a very large 
volume.

I f  the pains, which have been taken to render 
my own work as complete as poflible, be mea- 
fured by the fize of it, they muft be thought 
very inconfiderable; but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier talk to have 
dictated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful feledtion of all that is important in 
them ; for which purpofe I perufed each of 
them three times with the utmoft attention, and 
have condenfed in little more than fifty Ihort 
pages the lubftance of them both, without any 
fuperfluous paflage, that I Ihould with to be re
trenched, and with as much perfpicuity as I 
was able to give, in fo Ihort a compafs, to a 
fyftem in fome parts rather abftrufe: left men 
of bufinefs, for whom the book is intended, 
Ihould be alarmed at firft fight by the magni
tude of it, I have omitted all the minute criti- 
cifm, various readings, and curious Arabian li
te r a tu re  ; moft of th e  a n ecd o te s  concerning old
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lawyers, and all their fubtil controverfies with 
the arguments on both fides; together with the 
demonftrations of arithmetical rules and the 
very long procefles, after the prolix method of 
the Arabs, in words inftead of fig-ures. Pra&i- 
cal utility being my ultimate objed in this work, 
I had nothing to do with literary curiofities, 
how agreeable foever they might have been in 
their proper places ; but, in order to attain that 
objedf by a full explanation of every thing ufe- 
ful in my text, I was under a neceffity of retain
ing the Arabian phrafeology both in law and 
arithmetick, and muft requeft the Enghfij reader 
to difmifs from his mind, while he lfudies the 
Sirajiyyah, thofe appropriated fenfes, in which 
many of our words, as heir, inheritance, root, 
and the like, are ufed in our own lyftems. One 
Arabick word I was at a lofs to tranflate pre- 
cifely in our language without circumlocution : 
the chief problem, in the diftribution of eftates 
among Mufelman heirs, is to Jind the leaji num
ber, by which an ejiate mufi be divided, fo that all 
the Jhares and the rejidue may be legally difiribut- 
ed without a fraction: this they call integration; 
but, if I could have hazarded fuch a word in 
JEngliJh, the frequent repetition of it would 
have been extremely harlh ; and I have gene
rally called it arrangement or verification, which 
3re popular fenfes of the Arabick verbal noun ;
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but the number fought, or, to ufe the Arabian 
expreflion, the integrant of the cafe, I have ufu- 
ally named the divifor of the eftate.

It will be feen in the Sirdjiyyah, that the fyC- 
tem of Zaid, though in part exploded by Abu 
Hani'fah, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
fpeCt: it is the fyftem, which I publilhed at 
London above ten years ago ; and I am not fur- 
prifed, that, without a native affiftant or even a 
marginal glofs, I could not then interpret the 
many technical words, which no dictionary 
explains, except in their popular fenfes* but, 
though my literal verfion of the trad by Almu- 
TAKANNA feems for pages together like a ftring 
of enigmas, yet the following work makes every 
fentence in it perfectly clear; and the original* 
which was engraved from a very old manu- 
fcript, appears to be a lively and elegant epi
tome of the law of inheritance according to 
Zaid, but manifeftly defigned to allift the me
mory of young ftudents, who were to get it by 
heart, when they, had learned the rules from 
fome longer treatife, or from the mouths of 
their preceptors. This may be no improper 
place to inform the reader, that, although A bu 
H ani'fah be the acknowledged head of the 
prevailing fed, and has given his name to it,, 
yet fo great veneration is fhown to Abu Y u'— 
sue and the lawyer M uhammeq, that* when
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th ey  both difTent fro m  th eir  m a tte r, th e  M u fel- 

man ju d g e  is a t lib e r ty  to ad opt e ith e r  o f  th e  tw o  

d ecifio n s, w h ic h  m a y  fe e m  to  h im  th e  m o re  

co n fo n a n t to reafo n , and fo u n d ed  on th e  b e tte r  

a u th o rity .

I  a m  ftro n g ly  d ifpofed  to  b e lie v e , th a t n o  

pofftble q u eftio n  could  o c c u r  on th e  Mohamme

dan la w  o f  fu cce fiio n , w h ic h  m ig h t n o t be r a 

p id ly  and c o rre & ly  a n fw e re d  b y  th e  h e lp  o f  th is  

w o r k ; but it w o u ld  be eafy  to  co n firm  o r  in 

v a lid a te  m y  o p in io n  b y  th e  fo llo w in g  m eth o d . 

L e t  on e c a p ita l le tte r , or m o re , i f  n e ce fta ry , 

rep refen t each  o f  th e  fh a rers , refid u aries, an d  

d ifta n t h e ir s ; an d  le t  th ofe  le tters  be th e in i

tia ls  o f  th e fe v e ra l w o rd s , in  aid  o f  th e  m e m o ry , 

b u t fo  ch o fen  (as w ith o u t d ifficu lty  th e y  m a y  

b e ) th a t a ll  m a y  be d iffe r e n t;  le t  th em  b e 

p la ce d  in  a lp h a b e tica l o rd er, an d  co n n e & e d  b y  

th e  fio-n o f  a d d itio n ; le t  a n  e n u m e ra tio n  b e 

th en  m ad e, b y  the k n o w n  ru le , o f  a ll th e  p offi

b le  ca fes, in  w h ic h  th e y  ca n  o c c u r , tw o  and 

t w o , th ree an d  th re e , and fo  fo rth  j le t  th e m  

a c c o rd in g ly  be arra n g ed  in  tab les fr o m  th e  

lo w e ft  n u m b er to  th e  h ig h e ft ;  and le t  th e  fh a re  

or a llo tm e n t o f  ea ch  be fe t a b o ve  th e  le t te r , 

in  the p lace  o f  an  exp o n en t. I f  th e q u e ftio n  

th en  w e r e  propofed, in  w h a t  m a n n er the p ro 

p e rty  o f  H in d a  m u tt be d iftrib u ted  a m o n g  h e r  

daughter, h er fifie r  by the fam e fa th er  only, an d  

the daughter o f her fm , th e  table o f  th e  third
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dafs would exhibit this formula +  D F £ 
+  DS ; or, if A mru had left his wife, two 
daughters, and both bis parents, the formula in 
the fourth table would be 2 D 4- F VV +  M ^
+  W T3r  ; where the denominator of the index 
would be the integrant, as the Arabs call it, of 
the cafe, and the numerator would point out 
the feveral allotments: thus might we con- 
ftruQ; a fet of tables, mathematically accurate, 
in which the legal diftribution, in every poffible 
cafe, might be feen in a moment without 
thought and even without learning; and fuch 
a blind facility, though not very confident with 
the dignity of fcience, would certainly be con
venient in practice. W e might alfo arrange the 
whole in a fynthetical method (of all the moft 
luminous and fatisfa&ory) by beginning with 
the fentences of the Koran, as with indubitable 
axioms, followed by the genuine oral maxims 
of M uhammed ; by fubjoining the points, on 
which all the learned have at length agreed, 
and by concluding with cafes deduced from 
thofe three fources of juridical knowledge, to 
which there Ihould be conftant references by 
numbers in the manner of geometricians: this 
method I propofe to adopt in the Digeft, from 
which I have feparated the Sirajiyyah, becaufe 
it feemed worthy of being exhibited entire, and 
may be coniidered as Inftitutes of Arabian Law 
on the important title, mentioned by the Britijb
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legiflatu're, of inheritance and fuccejfion to lands, 
rents, and goods.

Unlefs I am greatly deceived, the work, now 
prefented to the public, decides the queflion, 
which has been ftarted, whether, by the Mogul 
conflitution, the fovereign be not the foie proprietor 
o f all the land in his empire, which he or his pre- 
deceffors have not granted to a fubjeSl, and his 
heirs; for nothing can be more certain, than 
that land, rents, and goods are, in the language of 
all Mohammedan lawyers, property xilike aliena
ble and inheritable; and fo far is the fovereign 
from having any right of property in the goods 
or lands of his people, that even efcheats are 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. Sh ar if  ex- 
prefsly mentions fields and houfes as inherita
ble and alienable property: he fays, that a 
boufe, on which there is a lien, {hall not be 
fold to defray even funeral expenfes ; that, if 
a, man dig a well in  his own field, and another 
man perifh by falling into it, he incurs no guilt 
but, if he had trefpaffed on thefield o f another man, 
and had been the occafion of death, he muft pay 
the price of blood; that buildings on&trees pafs'by 
a fale of land, though not converfely; and he al- 
ways expreffes what we call property by an em- 
phatical word implying dominion. Such dominion, 
fays he, may be acquired by the a6l of parties, 
as in the cafe of contracts, or, by the a£t of
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law, as in  the cafe o f  defcents; and, h a vin g  o b - 

ferv e d , th at freedom is the civil exiftence and life 
of a man, but Jlavery, his death and annihilation, 

h e  adds, becaufe freedom eftablifhes his right of 
property, which chiefly diftinguijhes man from other 
animals and from things inanimate; lb that h e  

w o u ld  have conlidered fubjedls without property 
(w h ic h , as he fays in  an other p lace , comprifes 
every thing that a man may fell, or give, or leave 
for his heirs) as mere flaves without civil life: y e t 

S h a r i f  w as b eloved  and rew arded  by the v e ry  

con qu eror, from  w h o m  the im p erial houfe o f  

Dehli boafted o f  th eir defcent. T h e  Koran 
allots to certain  kind red  o f  the deceafed fp e c i-  

fick  fhares o f  what he left, w ith o u t a fyllable in  

the book, th at in tim ates a (hade o f  diftindlion 

b e tw e e n  rea lty  and p erfo n a lty ; there is there^ 

fore  no fu ch  diftindtion, for interpreters m uft 

m ak e n on e, w h ere the la w  has not d iftin gu ilh - 

e d : as to M u h a m m e d , he fays in politive 

w ords, that i f  a man leave either property, or 
rights, they go to his heirs ; and S h a r if  adds* 

that an heir fucceeds to his anceflor's eflate with 
an abfolute right of owner[hip, right of poflejjion,, 
and power of alienation. N o w  I am  fu lly  

perfuaded, th at no Mufelman prince, in an y  

a g e  or co u n try , w ould  h a v e  harboured a  

th o u gh t o f  co n tro vertin g  thefe authorities. 

H ad  the dodlrine lately broached been fu ggeft- 

ed to the ferocious, but p o litick  and religious,
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O mar, he would in his belt mood have afked 
his counfellor fternly, whether he imagined 
himfelf wifer than God and his Prophet, and, 
in one of his paldonate fallies, would have 
fpurned him as a blalphemer from his prelence, 
had he been even his dearelt friend or his abled: 
general: the placid and benevolent A l i would 
have given a harfh rebuke to dich an advifer; 
and A u r a n g z i'b himfelf, the bloodied: o f af- 
faffins and the mod: avaricious of men, would 
not have adopted and proclaimed fuch an opi
nion, whatever his courtiers and daves might 
have laid, in their zeal to aggrandize their 
mailer, to a foreign phyfician and philolopher, 
who too haftily believed them, and afcribed 
to fuch a fyftem all the defolation, of which he 
had been a witnefs. Conqued: could have 
made no difference; for, either the law of the 
conquering nation was edablilhed in Induzf or 
that o f the conquered was differed to remain: 
i f  the fird, the Koran and the diBa of Mu h a m 

m ed  were fountains, too iacred to be violated, 
both of public and private la w ; if  the fecond, 
there is an end of the debate; for the old Hin
dus mod alfuredly were abfolute proprietors of 
their land, though they called their fovereigns 
Lords of the Earth; as they gave the title of 
Gods on Earth to their Brahmens, whom they 
punifhed, neverthelefs, for theft with all due fe- 
verity. Should it be urged, thatr although an
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Indian prifice may haVe no right, in his executive 
capacity, to the land of his fubjedts, yet, as the 
foie legijlative power, he is above control; I an- 
fwer firmly, that Indian princes never had, nor 
pretended to,have, an unlimited legiilative au
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of aifpenfing.

I am happy in an opportunity of advancing 
thefe arguments againft a dodtrine, which I 
think unjufi:, unfounded, and big with ruin; for, 
in the courfe of nine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go
vernment a bleffing to them and a durable be- 
nefit to ourfelves, we mult realize our hope, 
not by wringing for the prefent the largefl pof- 
fible revenue from our AJiatick fubjedls, but by 
taking no more of their wealth than the publick 
exigencies, and their own fecurity, may ac
tually require; not by diminifhing the intereji, 
which landlords mud naturally take in their 
own foily but by augmenting it to the utmoft, 
and giving them affurance, that it will defeendO O
to their heirs: when their laws of property, 
which they literally hold facredy fhall in prac
tice be fecured to them; when the land-tax 
fhall be fo moderate, that they cannot have a 
colourable pretence to rack their tenant?, an A

V O L. VI.  p
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when they fhall have a well grounded confi
dence, that the proportion of it will never be 
raifed, except for a time on fome great emer
gence, which may endanger all they poffefs; 
when either the performance of every legal 
contract fhall be enforced, or a certain and ade
quate compenfation be given for the breach of 
it; when no wrong fhall remain unredreffed, 
and when redrefs fhall be obtained at little ex- 
penfe, and with all the fpeed, that may be con
fident with neceffary deliberation; then will 
the population and refources of Bengal and Ba- 
har continually increafe, and our nation will 
have the glory of conferring happinefs on con- 
iiderably more than twenty-four millions (which 
is at lead the prefent number) of their native 
inhabitants, whofe cheerful indudry will enrich 
their benefaffors, and whofe firm attachment 
will fecure the permanence of our dominion.

/
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THE

INTRODUCTION.

IN TH E NAM E OF TH E MOST M ERCI
FUL G O D !

PR A ISE  be to GOD, the Lord of all worlds; 
the praife of thofe who give Him thanks! And 
His blefling on the beft of created beings, MU- 
HAMM ED, and his excellent family! The Pro
phet of GOD (on whom be his blefling and 
peace!) faid: “  Learn the laws of inheritance, 
“ and teach them to the people; for they are 
“  one half of ufeful knowledge.” Our learn- 
ed in the law (to whom GOD be merci
ful!) fay: “ There belong to the property of 
« a perfon deceafed four fucceflive duties td 
“  be performed by the magijlrate: firft, his fune- 
“  ral ceremony and burial without fuperfluity 
*5 of expenfe, yet without deficiency; next, the



*c difcharge of his juft debts from the whole of 
li his remaining effects; then the payment of 
“  his legacies out of a third of what remains 
“  after his debts are paid; and, laftly, the diftri- 
** bution of the refidue among his fucceflors, ac-» 
<e cording to the Divine Book, to the Traditions, 
tc and to the Aflent of the Learned.”  They 
begin with the perfons entitled to {hares, who 
are fuch as have each a fpecifick {hare allotted 
to them in the book of Almighty G O D ; then 
they proceed to the refiduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofe who are entitled to 
lhares; and, if  there be only refiduaries, they 
take the whole property: next to refiduaries for 
fpecial caufe, as the mafter o f an enfranchifed 
Have and his male refiduary heirs; then they 
return to thofe entitled to fhares according to 
their refpe&ive rights of confanguinity; then to 
the more diftant kindred; then to the fucceffor 
by icontraft; then to him who was acknow
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the de- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole property was left by w ill; and laftly to 
the publick treafury.
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On Impediments to Succejfion.

Im pedim ents to fucceffion are four; i ,  
fervitude, whether it be perfect or imperfect; 2, 
homicide, whether punifhable by retaliation, or 
expiable ; 3, difference of religion; and 4, dif- 

, ference of country, either adtual, as between an 
alien enemy and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different flates: 
now a fiate differs from another by having dif
ferent forces and fovereigns, there being no 
community of protedtipn between them.

On the Do Shine of Shares, and the Perfons
entitled to them.

T he furud, or fhares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
forne formed by doubling, and fome by halving.

• Now thofe entitled to thefe fhares are twelve 
perfons; four males, who are the father and the 
true grandfather or other male anceftor, how 
high foever in the paternal line, the brother by 
the fame mother, and the hufband; and eight
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females, who are the wife, and the daughter, 
and the fon’s daughter, or other female de- 
fcendant how low foever, the filler by one 
father and mother, the filler by the father’s 
fide, and the lifter by the mother’s fide, the 
mother, and the true grandmother, that is, Ihe 

, who is related to the deceafed without the 
intervention of a falfe grandfather, (A falfe 
male anceftor is, where a female anceftor inter
venes in the line of afcent.) The father takes 
in three cafes; i, an abfolute lhare, which is a 
fixth, and that with the fon, or fon’s fon, how 
low foever; 2, a legal lhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defcent; 3, he has a fimple refiduary title, 
on failure of children and fon’s children, or 
other low defcendants. The true grandfather 
has the fame intereft with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe G O D ; but the grandfather is excluded 
by the father, i f  he be living; fince the father is 
the mean of confanguinity between the grand
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the lhare of 
one only; a third, of two, or of more: males 

.and females have an equal divifion and right; 
but the mother’s children are excluded by 
children of the deceafed and by fon’s children,

216 THE MOHAMMEDAN LAW



how low foever, as well as by the father and 

the grandfather; as the learned agree. The 
hufband takes in two cafes; half, on failure 
of children, and fon’s children, and a fourth, 
with children or fon’s children, how low foever 
they defcend.

On Women,

W ives take in two cafes; a fotifth goes to 
one or more on failure of children, and fon’s 
children how low foever; and an eighth with 
children, or fon’s children, in any degree of 
defcent. Daughters begotten by the deceafed 
take in three cafes: half goes to one only, and two 
thirds to two or more; and, if there be a fon, the 
male has the fhare of two females, and he 
makes them refiduaries. The fon’s daughters 
are like the daughters begotten by the deceafed; 
and they may be in fix cafes: half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
fingle daughter of the deceafed, they have a 
fixth, completing ( with the daughter s half)y 
two thirds; but, with two daughters of the 
deceafed, they have no fhare of the inheritance, 
unlefs there be, in an equal degree with, or in a 
lower degree than, them, a boy, who makes
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them refiduaries. As to the remainder between 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fon himfelf.

I f  a man leave three fon’s daughters, fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them in lower degrees than others, and three 
daughters of the fon’s fon of another fon, fome 
o f them in lower degrees than others, as in the 
following table, this is called the cafe of taJhbiK

FIRST SET. SECOND SET. THIRD SET,

Son, Son, Son,
.1 i i

Son, Daughter, Son, Son,
I I I '

Sop, Daughter, Son, Daughter, Son,

Son, Daughter, Son, Daughter, Son, Daughter,
! I

Son* Daughter, Son, Daughter,
I

Son, Daughter,

Here the eldeft of the firft: line has none 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line; the youngeft
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of the fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
let has no equal in degreed—When thou haft 
comprehended this, then we fay: the eldeft of 
the firft line has a moiety: the middle one of 
the firft line has a fixth together with her equal 
in degree to make up two thirds; and thofe in 
lower degrees never take any thing, unlefs there 
be a fon with them, who makes them, refidu- 
aries, both her who is equal to him in degree, 
and her who is above him; but who is not en-* 
titled to a fhare: thofe below him are excluded.

Sifters by the fame father and mother may 
be in five cafes: half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become refiduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed; and they take the refidue, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be bleffing and 
peace! “  Make filterŝ  with daughters, refi- 
“  duarie§.”

Sifters by the fame father only are like fifters 
by the fame father and mother, and may be 
in feven cafes: half goes to one, and two thirds 
to two or more on failure of fifters by the fame 
father and mother; and with one fifter by
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the fame father and mother, they have a fixth, 
as the complement of two thirds; but they have 
no inheritance with two fillers by the lame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes them 
refiduaries; and then the refidue is dijlributed 
among them by the facred rule “  to the male 
tf what is equal to the lhare of two females.”  
The fixth cafe is, where they are refiduaries 
with daughters or with fon’s daughters, as we 
have before Hated it.

Brothers and fillers by the fame father and 
mother, and by the fame father only, are all 
excluded by the fon and the fon’s fon, in how 
low a degree foever, and by the father alfo, as it 
is agreed among the learned, and even by the 
grandfather according to A B U  H AN IFAH , on 
whom be the mercy of A L M IG H T Y  G O D ! 
And thofe of the half-blood are alfo excluded by 
the brothers of the whole blood.

The mother takes in three cafes: a fixth 
with a child, or a fon’s child, even in the lowed: 
degree, or with two brothers and fillers or more, 
by whichever fide they are related; and a third 
of the whole on failure of thofe juft-mentioned ; 
and a third of the refidue after the lhare of the 
hufband or wife; and this in two cafes, either 
when there are the hufband and both parents, 
or the wife and both parents: if  there be a
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grandfather inftead of a father, then the mother 
takes a third of the whole property, though not 

| by the opinion of ABU YUSUF, on whom be
G O D ’s mercy! for he fays, that in this cafe alfo 
fhe has only a third of the refidue. The grand
mother has a fixth, whether fhe be by the 
father or by the mother, whether alone or with 
more, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the higheft degree; for fhe takes with the 
grandfather, fince fhe is not related through him. 
The neareft grandmother, or female ancejlor, 
on either fide, excludes the more diftant grand
mother, on whichever fide fhe be; whether the 
nearer grandmother be entitled to a fhare of the 
inheritance, or be herfelf excluded. When a 
grandmother has but one relation, as the fa
ther’s mother’s mother, and another has two 
fuch relations, or more, as the mother’s mo
ther’s mother, who is alfo the father’s father’s 
mother, according to this table,

Mother Mother

Mother Father Mother

I /  l
Father Mother
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then a iixth is divided between them, according 
to A BU  YU SU F, in moieties, refpedt being 
had to their perfons; but, according to M U - 
H A M M E D  (on whom be G O D ’s mercy!) in 
thirds, refpeT being had to the Tides.

On Rejiduaries.

R esio p a r i e s  by relation to the deceafed zte 
three: the refiduary in his own right, the refi- 
duary in another’s right, and the refiduary 
together with another. Now the refiduary in 
his own right is every male, in whofe line of 
relation to the deceafed no female enters; and 
o f this fort there are four claffes; the offspring 
of the deceafed, and his root; and the offspring 
of his father and of his neareft grandfather, a 
preference being given, I mean a preference in 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons fin ji; then their Tons, in how low a de
gree foever: then comes his root, or his father; 
then his paternal grandfather, and their pater
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their fons, how low foever; and then the off- 
fpring of his grandfather, or his uncles: then 
their fons, how low foever. Then the flrength
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of confanguinity prevails: I mean, he, who has 
two relations is preferable to him, who has only 
one relation, whether it be male or female, ac
cording to the faying of Him, on whom be 
peace! “  Surely, kinfmen by the fame father 
“  and mother fhall inherit before kinfmen by 
“  the fame father o n l y t h u s  a brother by the 
fame father and mother is preferred to a brother 
by the father only, and a filler by the fame 
father and mother, if Ihe become a refiduary 
with the daughter, is preferred to a brother by 
the father only; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather.

The refiduaries in another’s right are four 
females; namely, thofe whofe lhares are half 
and two thirds, and who become refiduaries in 
right of their brothers, as we have before men
tioned in their different cafes; but Ihe who has 
no lhare among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; as in the cafe of a paternal uncle and a 
paternal aunt.
- As to refiduaries together with others: fuch is 
e v e ry  female who becomes* a, refiduary with
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another female; as a filler with a daughter, as 
we have mentioned before. The laft refiduary 
is the mailer of a freedman, and then his refidu
ary heirs, in the order before Hated; according 
to the faying of Him, on whom be bleffing 
and peace! . “  The mailer bears a relation like 
“  that of confanguinity j”  but females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on whom be 
bleffing and peace! “  Women have nothing 
“  from their relation to freedmen, except when 
“  they have themfelves manumitted a Have; or 
“  their freedman has manumitted one, or they 
“  have fold a manumiffion to a Have, or their 
“  vendee has fold it to his Have, or they have 
“  promifed manumiffion after their death, or 
<c their promifee has promifed it after his death, 
“  or unlefs their freedman or freedman’s freed- 
“  man draw a relation to them”

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman veils in the father, 
and the refidue in the fon, according to A B U  
T'USUF; but, according to both A BU  HANI- 
FAH  and M U H A M M E D , the whole right 
veils in the fon ; and, if a fon and a grandfather 
of the manumittor be left, the whole right over 
the freedman goes to the fon, as all the learned 
agree. When a man polfeiTes as his Have a
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kinfman in a prohibited degree, he manumits 
him, and his right vefts in him; as if there be 
three daughters, the youngeft of whom has 
twenty dinars, and the eldeft, thirty; and they 
two buy their father for fifty dinars; and after
wards their father die leaving fome property; 
then two thirds of it are divided in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who bought 
their father; three fifths to the eldeft and two 
fifths to the youngeft; which may be fettled by 
dividing the whole into forty-five parts.

On Exclufion.

Exclusion is of two forts: i. Imp erfe 51, or an 
exclufion from one fhare, and an admiffion to 
another; and this takes place in refpedt of five 
perfons, the hufband or wife, the mother, the 
Ton’s daughter, and the fifter by the fame father; 
and an explanation of it has preceded. 2, Perfect 
exclufion: there are two fets of perfons having a 
claim to the inheritance: one of which fets is 
not excluded entirely in any cafe; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife; but the 
other fet inherit in one cafe and in another cafe
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are excluded. This is grounded on two princi
ples; one of which is, that u whoever is related 
“  to the deceafed through any perfon, {hall not 
* inherit, while that perfon is living;”  as a 
jfon’s fon, with the fon ; except the mother’s 
children, for they inherit with h er; fince fhe 
has no title to the whole inheritance: the fecond 
principle is, M that the neareft o f blood muft take,”  
and who the neareft is, we have explained in the 
chapter on refiduaries. A  perfon incapable of 
inheriting doth not exclude any one, at leaf in 
our opinion; but, according to IBNU M ASU U D  
(may G O D  be gracious to him!) he excludes 
imperfectly; as an infidel, a murderer, and a 
flave. A  perfon excluded may, as all the learned 
agree, exclude others; as, i f  there be two brothers 
or fifters or more, on which ever fide they are, 
they do not inherit with the father o f the de- 
ceafed, yet they drive the mother from a third 
to a fixth.

On the Divifors of Shares.

Know, that the fix fhares mentioned in the 
book of Almighty G O D  are of two forts: of 
the firft are a moiety, a fourth, and ail eighth ; 
and of the fecond fort are two thirds, a third, 
and a fixth, as the fractions are halved and
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doubled. Now, when any of thefe fhares oc
cur in cafes fingly, the divifor for each fhare is 
that number which gives it its name (except 
half, which is from two), as a fourth denomi
nated from four, an eighth from eight, and a 
third from three: when they occur by two or 
three, and are of the fame fort, then each inte
gral number is the proper divifor to produce its 
fradtion, and alfo to produce the double of that • 
fraction, and the double of that, as fix produces 
a fixth, and likewife a third, and two thirds; 
but, when half, which is from the firft fort, is 
mixed with all of the fecond fort or with fome 
of them, then the divijion of the ejlate muji be by 
fix ; when a fourth is mixed with all of the fe
cond fort or with fome of them, then the divi- 
fion muff be into twelve; and when an eighth 
is mixed with all of the fecond fort, or with 
fome of them, then it muft be into four and 
twenty parts.

On the Increafe.

A
A u l , or increafe, is, when fome fraction re

mains above the regular divifor, or when the 
divifor is too fmall to admit one fhare. Know, 
that the whole number of divifors is feven, four

0̂ 2
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of which have no increafe, namely, two, three, - 
four, and eight; and three of them have an in- 
creaie. The divifor, fix, is, therefore, increafed 
by the aul to ten, either by odd, or by even, 
numbers; twelve is raifed to feventeen by odd, 
not by even, numbers; and twenty-four is 
raifed to twenty-feven by one increafe only; as 
in the cafe, called Mimberiyya (or a cafe an- 

* fwered by A L I when he was in the pulpit), 
which was this, “  A  man ttft a wife, two 
daughters, and both his parents.” After this 
there can be no increale, except according to

I BN M ASUUD (may G O D  be gracious to 
him !) for, in his opinion, the divifbr twenty- 
four may be raifed to thirty-one ; as i f  a man 
have a wife, his mother, two filers by the fame 
parents, two filers by the fame mother only, 
and a fon rendered incapable of inheriting.

On the Equality, Proportion, Agreement, and 
Difference o f two Numbers.

T he temdthulo f two numbers is the equality 
o f one to the other; the tedakhul is, when the 
fmaller o f two numbers exadtly meafures the 
larger, or exhauils i t ;  or we call it tedakhuly 
when the larger o f two numbers is diyided ex-

228 THE MOHAMMEDAN LAW



adtly by the fmaller; or we may define it thus, 
when the larger exceeds the fmaller by one 
number or more equal to it, or equal to the 
larger; or it is, when the fmaller is an aliquot 
part of the larger, as three of nine. The ta- 
wafuk, or agreement, of two numbers is, where 
the fmaller does not exadtly meafure the larger, 
but a third number meafures them both, as 
eight and twenty, each of which is meafured by * 
four, and they agree in a fourth; fince the 
number meafuring them is the denominator of 
a fradtion common to both. The tabayun of 
two numbers is, when no third number what
ever meafures the two difcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ- 
ent quantities is, that the greater be diminifhed 
by the fmaller quantity on both fides, once or 
oftener, until they agree in one point; and if 
they agree in unit only, there is no numerical 
agreement between them; but, if they agree 
in any number, then they are (faid to be) mu- 
tawajik in a fraction, of which that number is 
the denominator ; if two, in half; if three, in 
a third ; if four, in a quarter; and fo on, as far 
as ten; and, above ten, they agree in a frac
tion ; I mean, if the number be eleven, the 
fradfion of eleven, and, if it be fifteen, by the 
fra&ioj* of fifteen. Pay attention to this rule,.
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On Arrangement.

, In arranging cafes there is need of feven 
principles; three, between the fhares and the 
perfons, and four between perfons and perfons. 
O f the three principles the firft is, that, if  the 
portions of all the claftes be divided amono-t u
them without a fra&ion, there is no need of 
multiplication, as i f  a man leave both parents 
and two daughters. The fecond is, that, if  the 
portions of one clafs be fra&ional, yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
pei fons, whole fhares are broken, muff be mul
tiplied by the root of the cafe, and its increafe, 
i f  it be an increafed cafe, as i f  a man leave both 
parents and ten daughters, or a woman leave 
a hufband, both parents, and fix daughters 
The third principle is, that, if  their portions 
leave a fraction, and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe fhares 
are broken, muft be multiplied into the root of 
the cafe, as i f  a woman leave her hufband and 
five lifters by the fame father and mother. O f 
the four other principles the firft is, thar, when 
there is a fra&ional divifion between two claftes 
or more, but an equality between the numbers
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of the perfons, then the rule is, that one of the 
numbers be multiplied into the root of the cafe; 
as if there be fix daughters, and three grandmo
thers, and three paternal uncles. The fecond 
is, when fome of the numbers equally meafure 
the others; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, i f  a man leave four wives and three grand
mothers and twelve paternal uncles. The third 
is, when fome of the numbers are mutawhfky 
or compofit, with others; then the rule is, that 
the meafure of the firfli of the numbers be mul
tiplied into the whole of the fecond, and the 
produdl into the meafure of the third, if the 
product of the third be mutawcfik, or, if not, 
into the whole of the third, and then into the 
fourth, and io on, in the lame manner; after 
which the product mull be multiplied into the 
root of the cafe: as, i f  a man leave four wives,

I eighteen daughters, fifteen female aneeftors,
1 and fix paternal uncles. The fourth principle

is, when the numbers are mutabayan, or not 
i a°reeing one with another; and then the rule

is* that the firft of the numbers be multiplied 
into the whole of the fecond, and the produ& 
multiplied by the whole of the third, and that 
product into the whole of the fourth, and the 
lafl product into the root of the cafe \ as, i f  a
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man leave two wives, fix female anceftors, ten 
daughters, and feven paternal uncles.

Section.

W hen thou defireft to know the fhare of 
each clafs by arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
haft already multiplied into the root of the cafe, 
and the product is the fhare of that clafs; and, 
i f  thou defireft to know the fhare of each indi
vidual in that clafs by arrangement, divide what 
each clafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the quotient into the multiplicand, and the 
produd: will be the fhare of each individual in 
that clafs. Another method is, to divide the 
multiplied number by whichever clafs thou 
thinkeft proper, then to multiply the quotient 
into the fhare of that fet, by which thou haft 
divided the multiplied number, and the product 
will be the fhare of each individual in that fet. 
Another method is by the way o f proportion, 
which is the Cleareft; and it is, that a propor
tion be afeertained for the fhare of each clafs 
from the loot of the cafe to the number of per-
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fens one by one, and that, according to fuch 
proportion from the multiplied number, a Ihare 
be given to each individual of that clafs.

On the JDiviJion of the Property left among Heirs 
and among Creditors.

If there be a difagreement between the pro
perty left and the number arifng from the ar
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
aggregate of the property, and divide the pro- 
dud by the number of the arrangement, but, 
when there is an agreement between the ar
rangement and the property left, then multiply 
the portion of each heir, according to the ar
rangement into the meafure of the property, 
and divide the produd by the meafure of the 
number arifing from the arrangement: the quo
tient is the portion of that heir in both methods. 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cafe, into the mealure of the pro
perty left, then divide the produd by the mea
fure of the cafe, if  there be an agreement be-
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tween the property left and the cafe; but, if  

there be a dilagreement between them, then 
multiply into the whole o f the property left, 
and divide the produ6t by the whole number 
arijing from  the verification o f the cafe; and 
the quotient w ill be the portion o f that clafs in 

both methods. N ow , as to the payment o f 

debts, the debts o f all the creditors Hand in the 
place o f the arranging number.

On Subtraction.

W hen any one agrees to take a part o f the 
property left, fubtraft his fhare from the number 
arijing by the proof, and divide the remainder 

o f the property by the portions o f thofe who 
rem ain; as i f  a woman leave her hufband, her 

mother, and a paternal uncle: now fuppofe that 
the hufband agrees to take what was in his 
power o f his bridal gift to the w ife; this is de
ducted from among; the heirs: then w hat re- 
mains is divided between the mother and the 

uncle in thirds, according to their legal fhares; 
and thus there w ill be two parts for the mother, 
and one for the uncle.
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On the Return.

T he return is the converfe of the increafe; 
and it takes place in what remains above the 
fhares of thofe entitled to them, when there is 
no legal claimant of it: this J'urplus is returned 
to the fharers according to their rights, except 
the huiband or the wife; and this is the opinion

A

of all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them! 
And our mailers (to whom G O D  be merciful!) 
have affented to it: ZA ID , the fon of TH A'- 
B IT  fays, that the furplus doth not revert, but 
goes to the publick treafury; and to this opiniou

have affented U R W A H  and ALZU H R I' and 

M A'LIC and A L SH A F II, may GOD be mer- 
ciful to them!

Now the cafes on this head are in four divi
sions : the firft of them is, when there is in the 
cafe but one fort of kinfmen, to whom a return 
muil be made, and none of thofe who are not 
entitled to a return: then fettle the cafe ac
cording to the number of perfons; as, when the 
deceafed has left two daughters, or two lifters, 
or two female anceftors; fettle it, therefore, by 
two. The fecond is, when there are joined in 
the cafe two or three forts of thofe, to whom a 
return mull be made, without any ©f thofe, to
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whom there is no return: then fettle the cafe 
according to their fhares; I mean by two, if 
there be two fixths in the cafe; or by three, 
when there are a third and a tixth in i t ; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
a fixth, or half and two fixths, or half and a 
third. The third is, when in the firfi; cafe, 
there is any one to whom no return can be 
made: then give the fhare of him or her, to 
whom there is no return, according to the 
lowefi: denominator, and if  the refidue exadtly 
quadrate with the number of perfons, who are 
entitled to a return, it is well; as i f  there be a 
hufband and three daughters; but, if  they do 
not agree, then multiply the meafure of the 
number of the perfons, if  there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the fhares of thofe, 
to whom no return is to be made: as i f  there 
be a hufband, and fix daughters; if  not, multi
ply the whole number of the perfons into the 
denominator of the fhare of thofe, to whom 
there is no return; and the produdf will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made: 
then divide what remains from the denomi
nator of the fhare of him or them, who have 
no return, by the cafe of thofe, to whom a re-
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turn mu ft be made, and, if  the remainder 
quadrate, it is well; and this is in one form; 
that is, when a fourth goes to the wives, and 
the refidue is dijlributed in thirds among thofe 
entitled to a return; as i f  there be a wife, and 
a grandmother, and two lifters by the mother’s 

'■ fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled to a 
return, into the denominator of the fhare of him 
or her, who is not entitled to i t ; and the pro- 
du£f will be the denominator of the fhares of 
both clafles; as i f  there be four wives, and nine 
daughters, and fix female anceftors: then mul
tiply the fhares of thofe, to whom no return 
muft be made, into the cafe of thofe, who are 
entitled to a return, and the fhares of thofe, to 
whom a return is to be made, into wfrat re
mains of the denominator of the fhare of thofe, 
who are not entitled to a return. I f  there be a 
fraction in fome, adjuft the cafe by the beforer 
mentioned principles.

On the Divifon of the Paternal Grandfather.

A b u b e c r  the Juft (on whom be the grace 
of G O D  !) and thofe, who followed him, among 
the companions of the Prophet, fay, “  the bre-
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** threti of the whole blood and the brethren by 
M the father's fide inherit not with the grand- 
** f a t h e r t h i s  is alfo the decifion of A BU

H A N IF A  (on whom be G O D ’s mercy!) and 
judgments are given conformably to it. Z A ID

the fon of T H A B IT , indeed, afierts, that they 
do inherit with the grandfather, and of this opi
nion are both A B U  YUSUF and M U H A M -

M E D , as well as M A L IC  and A LSH A FIL

According to Z A ID , the fon of T H A B IT  (on 
whom be G O D ’s mercy!) the grandfather, 
with brothers or lifters of the whole blood and 
by the father’s fide, takes the belt in two cales> 
from the mukafamab, or divifon, and from a 
third of the whole eftate. The meaning of 
mukafamab is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi
fion with thofe of the whole blood, to the pre
judice of the grandfather; but, when the grand
father has received his allotment, then the half 
blood are removed from the reft, as i f  difinhe- 
rited, and receive nothing; and the refidue 
goes to the brethren of the whole blood; ex- 
cept when among thole of the whole blood 
there is a lingle filler, who receives her legal 
lhare, I mean the whole after the grandfather’s 
allotment: then, if any thing remains, it goes 
to the half blood ; if not, they have nothing;
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and this is the cafe, when a man leaves a grand
father, a lifter by the fame father and mother, 
and two lifters by the fame father only: in this 
cafe there remains to thofe fifters a tenth of the 
eftate, and the corredt denominator is twenty; 
but, if there be, in the preceding cafe, one fifter 
by the fame father only, nothing remains for 
h er; and if one, entitled to a legal (hare, be 
mixed with them, then, after he has received 
his fhare, the grandfather has the beft in three' 
arrangements; either the divilion, when a wo- 
man leaves her hulband, a grandfather, and a 
brother; or a third of the relidue is giveny when 
a man leaves a grandfather, a grandmother,
and two brothers, and a fifter bv the fame fa-* *

ther and mother. Or a fixth of the whole 
eftate is given, when a man leaves a grandfa
ther and a grandmother, a daughter, and two 
brothers; and, when a third of the relidue is 
better from the grandfather, and the relidue 
has not a complete third, multiply the denomi
nator of the third into the root of the cafe. If 
a woman leave a grandfather, her hufband, aO  y  7 7

daughter, her mother, and a lifter by the fame 
father and mother, or by the fame father only, 
then a lixth is beft for the grandfather, and the 
root of the cafe is raifed to thirteen, and the 
fifter has nothing. Know, that ZAID, the foil 

I of T H A B IT  (on whom be G O D ’s grace !) has

i
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not placed the filler by the fame father and 
mother, or by the fame father, as entitled to a 
/hare with the grandfather, except in the cafe, 
named acdariyyah, and that is, the hulband, the 
mother, a grandfather, and a lifter by the fame 
father and mother, or by the fame father only* 
in which cafe the hufband ought to have a moie
ty; the mother, a third; the grandfather, a 
fixth ; and the filler, a moiety; then the grand
father annexes his fhare to that of the fifler, 
and, a divilion is made between them by the 
rule “  a male has the portion of two females 
and this is, becaufe the divilion is bell for the 
grandfather. The root is regularly fix, but is 
increafed to nine ; and a corredl dillribution is 
made by twenty-feven. The cafe is called ac- 
dariyyah, becaufe it occurred on the death o f a 
woman belonging to the tribe of A C D A R . If, 
inllead of the filler, there be a brother or two 
fillers, there is no increafe, nor is that cafe an 
acdariyyah.

On Succejjion to Vefed Interefs. .

If fome of the lhares become veiled inhe
ritances before the dillribution, as i f  a woman 
leave her hulband, a daughter, and her mother, -
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and the hufband die, before the eftate can be 
diftributed, leaving a wife and both his parents, 
i f  then the daughter die leaving two Tons, a 
daughter, and a maternal grandmother, and then 
the grandmother die leaving her hufband and 
two brothers, the principle in this event- is, that 
the cafe of the firft deceafed be arranged, and 
that the allotment of each heir be conjidered as 
delivered according to that arrangement; that, 
next, the cafe of the fecond deceafed be ar
ranged, and that a comparifon be made between 
what was in his hands, or vejied in in ter eft, from 
the firft arrangement, and between the fecond 
arrangement, in three fituations; and if, on 
account of equality, what is in his hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi
plication ; but, if it be not right, then fee whe
ther there be an agreement between the two, 
and multiply the meafure of the fecond arrange
ment into the whole of the firft arrangement: 
and, if  there be a difagreement between them, 
then multiply the whole of the fecond arrange
ment into the whole of the firft arrangement, 

.and the produ6t will be the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
multiplicand, I mean into the fecond arrange-' 

.ment or into its meafure; and the allotments
VOL. VI. R
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of the heirs of the fecond deceafed rmift be 
multiplied into the whole of what was in his 
hands, or into its meafure ; and, if a third or a 
fourth die, put the feeond product in the place 
of the firffe arrangement, and the third cafe in the 
place of the fecond, in working; and thus in the 
cafe o f a fourth and a fifth, and fo on to infinity.

On iyiflant Kindred.

A  d is t a n t  kinfman is every relation, who .. 
is neither a fharer nor a refiduary. T h e  gene
rality of the Prophet's companions repeat a tra
dition concerning the inheritance of diilant 
kinfmen ; and, according to this, our mailers 
and their followers (may G O D  be merciful to 
them !) have decided ; but ZA ID , the foil of 
T H A B 1T  (on whom be G O D ’s grace !} fays:
“  there is no inheritance for the diflant kin- 
“  dred, but the property undifpofed of is placed 
*i in the publick t r e a f u r y a n d  y ith  him agree

M A LIC  and ALSH AFII, on whom be G O D ’s 
mercy! Now th^fe diftant kindred are of four 
claffes: the firft clafs is defcended from th« 
deceafed; and they are the daughter’s child
ren, and the children of the foil’s daughters. 
The fecond fort are they, from whom the de
ceafed defcend; and they are the excluded grand-
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fathers and the excluded grandmothers. The 
third fort are defcended from the parents of 
the deceafed ; and they are the filler’s children 
and the brother’s daughters, and the fons of bro
thers by the fame mother only. The fourth 
fort are defcended from the two grandfathers 
and two grandmothers of the deceafed; and 
they are, paternal aunts, and uncles by the fame 
mother only, and maternal uncles and aunts. 
Thefe, and all who are related to the deceafed 
through them, are among the dillant kindred.

A BU  SU LA IM A N  reports from M UH AM - 
MED the fon of A L H  AS AN, who reported from

ABU H AN IFAH  (on whom be G O D ’s mer
cy !) that the fecond fort are the nearell of the 

four forts, how high foever they afcend; then 
the firft, how low foever they defcend; then 

third, how low foever j and lallly, the fourth,

how dillant foever their degree: but A B U  Y U 
SUF and A L H A SA N  the fon of Z IY A D , re-

j port from ABU H ANIFAFI (on whom be the 
mercy of G O D !) that the nearell of the four 
forts is the firft, then the fecond, then the third, 

I then the fourth, like the order of the refidua- 
I ries ; and this is taken as a rule for decifion.
I According to both A B U  TUSUF and MU-
I H A M M E D , the third fort has a preference
I over the maternal grandfather.

R 2
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On the Firjl Clafs.

T h e  beft entitled of them to the fucceflion 
is the neareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter; and, if  the 
claimants ate equal in degree, then the child of 
an heir is preferred to the child of a diftant re
lation ; as the daughter of a fon’s daughter is 
preferred to the fon of a daughter’s daughter; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of 
them be the children of heirs, then, according 
to ABU  YUSUF (may G O D  be merciful to 
him !) and ALM AS AN , fon of Z IY A D , the 
perfons of the branches are confidei'ed, and the 
property is diftributed aitiong them equally, 
whether the condition of the roots, as male or 
female, agree or difagree; but M U H A M M E D  
(on whom be G O D ’s mercy!) confiders the per
fons of the branches, if the fex of the roots 
agree, in which refpeft he concurs with the other 
two ; and he confiders the perfons of the roots, 
if  their fexes be different, and he gives to the 
branches the inheritance of the roots, in oppo- 
lition to the two lawyers. For inftance, when 
a man leaves a daughter’s fon, and a daughter’s 
daughter, then, according to ABU  YU SU F and 
A L H ASAN , the property is diftributed between 
them, by the rule “  the male has the portion of
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li two females,”  their perfons being confidered ; 
and, according to M UH AM M ED, in the fame 
manner; becaufe the fexes of the roots agree: 
and, if a man leave the daughter of a daughter’s 
fon, and the fon of a daughter’s daughter, then, 
according to the two JirJl mentioned lawyers, the 
property is divided in thirds between the branches, 
by confidering the perfons, two thirds, of it being 
given to the male, and one third to the female; 
but, according to M UHAM M ED (qn whom be 
G O D ’s mercy!) the property is divided between 
the roots, I mean thofe in the fecond rank, ip 
thirds, two thirds going to the daughter of the 
daughter’s fon, namely, the allotment of her fa
ther, and one third of it to the fon of the daugh
ter’s daughter, namely, the fhare of his mother. 
Thus, according to M UH AM M ED  (to whom 
G O D  be merciful!) when the children of the 
daughters are different in fexy the property is 
divided according to the firft rank that differs 
among the roots; then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
colledted and diftributed according to the higheft 
difference that occurs among their children, and, 
in the fame manner, what goes to the females; 
and thus the operation is continued to the end 
according to this fcheme :
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Thus M U H A M M E D  (to whom G O D  be 
merciful!) takes the fex from the root at the 
time of the diftribution, and the number from 
the branches ; as, i f  a man leave two fons of a 
daughter’s daughter’s daughter, and a daughter 
o f a daughter’s daughter’s fon, and two daugh
ters of a daughter’s fon’s daughter, in this form :

The Teceafedy

Daughter Daughter Daughter
Son Daughter Daughter
Daughter Son - Daughter
T w o Daughters Daughter T w o Sons,

In this cafe according to A B U  YU SU F  (on 
whom be G O D ’s mercy!) the property is di
vided among the branches in feven parts, by con- 
fidering their perfons; but, according to M U 
H A M M E D  (to whom G O D  be m erciful!) the 
property is diftributed according to the high- 
eft difference of fex , I mean in the fecond rank, 
in fevenths, by the number of branches in the 
roots; and, according to him, four fevenths. of 
it go to 'the" daughters of the daughter’s fon’s 
daughter ; fince th^t is the fhare of their grand-
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father, and three fevenths of it, which are the
N

allotment of the two daughters, are divided be
tween their two children, I mean thofe in the 
third rank, in moieties; one moiety to the 
daughter of the daughter’s daughter’s fon, which 
is the {hare of her father, and the other moiety 
to the two fons of the daughter’s daughter’s 
daughter, being the (hare of their mother: the 
correct divifor o f the property is, in this cafe, 
twenty-eight. The opinion of M UHAM M ED 
(on whom be GOD’s mercy!) is the more gene
rally received of the two traditions from ABU 
H A N IF A H  (to whom G O D  be merciful!) in 
all decifions concerning the diftant kindred ; and 
this was the fir ft opinion of ABU YU SU F j 
then he departed from it, and faid that the rgots 
were by no means to be confidered.

A  Section,

O ur learned lawyers (on whom be the mercy 
o f GOD!) confider the different fides in fuccef- 
fion; except that ABU  YU SU F (may GOD 
be merciful to him !) confiders the fides in the 
perfons of the branches, and M UH AM M ED 
(on whom be G O D ’s mercy !) confiders the fides 
in the roots ; as, when a man leaves two daugh
ters of a daughter’s daughter, who are alfo the 
two daughters of a daughter s fon, and the fon 
of a daughter’s daughter, according to this

fcheme:
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The Deccafed.

Daughter Daughter Daughter
l l l

Daughter Son-----------------------Daughter

I I
Son Tw o Daughters.

In this cafe, according to A B U  Y U SU F , the 
property is divided among them in thirds, and 
then the deceafed is coniidered as if  he had left 
four daughters and a fon ; two thirds of it, there
fore, go to the two daughters, and one third to 
the fo n : but, according to M U H A M M E D  (to 
whom G O D  be m erciful!) the eftate is divided 
among them in twenty-eight parts, to the two 
daughters twenty-two fhares (fixteen in right of 
their father and fix fhares in right of their mo
ther) and to the fon fix fhares in right of his 
mother.

On the Second Clafs.

H e among them, who is preferred in the fuc- 
ceffion, is the neareft of them to the deceafed, on 
which fide foever he Hands; and, in the cafe of 
equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir, 
is preferred by the opinion of A B U  SUFI A IL ,

J'urnamed A L F E R A lD I, of A B U  F U D A IL

A LK H A SSA F , and of ALT, the fon o f JSAI 
A L B A S R Ij but, no prefe rente is given to him
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according to ABU SUL AIM AN ALJ.URJ ANT, 
and ABU  ALI A L B A IH A TH I ALBU STI, 
If  their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if  all of them be related through an heir, then, 
if the fex of thofe, through whom they are re
lated, agree, and their relation be on the fame 
fide, the diftribution is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the firft rank that differs in fex, as 
in the firft clafs ; and, if  their relation differ, then 
two thirds go to thofe on the father’s fide, that 
being the fhare of the father, and one third goes 
to thofe on the mother’s fide, that being the 
Ihare of the mother: then what has been allot
ted to each fet is diftributed among them, as if 
their relation were the fame.

On the Third Clafs.

T he rule concerning them is the fame with 
that concerning the firft clafs; I mean, that he 
is preferred in the fucceflion, who is neareft to 
the deceafed: and, if they be equal in relation, 
then the child of a refiduary is preferred to the 
child of a more diftant kinfman; as, if a man 
leave the daughter of a brother’s fon, and the fon 
©f a filter’s daughter, both of them by the fame
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father and mother, or by the fame father, pr one 
o f  them by the fame father and mother, and the 
other by the fame father only: in this cafe the 
whole eftate goes to the daughter of the brother’s 
fon, becaufe (lie is the child of a refidutiryj and, 
i f  it be by the fame mother only, dijlribution is 
made between them by the rule, A  male has
“  the fhare of two females,”  and, by the opinion 
o f A B U  Y U S U F  (to whom G O D  be merciful!) 
in thirds, according to the perfons, but, by that 
o f M U H A M M E D  (may G O D  be merciful to 
him !) in moieties according to the roots; and, 
i f  they be equal in proximity, and there be no 
child o f a refiduary among them, or i f  all o f them 
be children of refiduaries, or if  fome of them be 
children of refiduaries, and fome of them child
ren of thofe entitled to.fhares, and their relation 
differ, then A B U  Y U SU F  (to whom G O D  be 
m erciful!) confiders the ftrongeft in confanguini- 
tyy but M U H AM M F-D  (may G O D  be merci
ful to him !) divides the property among the 
brothers and lifters in moieties, confidering as 
well the number of the branches, as the fides in 
the roots; and what has been allotted to each 
fet is diftributed among their branches, as in the 
firft clafs: thus, if a man leave the daughter of 
the daughter of a fifter by the fame father and 
mother, fhe is preferred to the fon of the daugh
ter of a brother by the fame father only, accord-
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mg to ABU  YUSUF (to whom GOD be mer
ciful!) by reafon of the llrength of relation; 
but, according to M UH AM M ED  (may God be 
merciful to him !) the property is divided be
tween them both in moieties by confideration of 
the roots. So, when a man leaves three daugh
ters of different brothers, and three fons and 
three daughters of different fillers, as in this 
figure:

<fbe JDeceafed,

Siller_Sifter_Siller—Brother_Brother_Brother
^ > ■ ......... - * 1 1 ............. ■ - ■- ■ *

by the fame
t V 1 '  .................... .......A-------------------------------------------------- — *

Mother—Father-Father—Mother-Father—Father 
and Mother and Mother

Son Son Sop Daughter Daughter Daughter 
Daughter Daughter Daughter.

Jn this cafe, ^according to ABU  YU SU F, die 
property is divided among the branches of the 

whole blood, then among the branches by the 

fame father, then among the branches by the 

fame mother, according to the rule, “  the male 
has the allotment of two females,”  in fourths, 
by confidering the perfons; but, according to  

M U H A M M E D  (to whom G O D  be merci
ful !) a third of the ellate is divided equally 
among the branches by the fame mother? in
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thirds, by confidering the equality of their roots 
in the divifion of the parents, and the remainder 
among the branches of the whole blood in moie
ties, by confidering in the roots the number of 
the branches ; one half to the daughter of the 
brother, the portion of the father, and the other 
between the children of the filler, the male hav
ing the allotment of two females, by confider
ing the perfons; and the efate is corredtly di
vided by nine. If  a man leave three daughters 
o f different brothers’ fons, in this manner:

Fbe Deceafed.

D a u g h te r------D au gh ter-------- Daughter
______________________________-  -A__________________- _______________________( }
of a Son of a Brother by the fame
4------------------------------------ -v ------------------------------------- >

Father and M o th e r------ F a th e r--------Mother

all the property goes to the daughter of the fon 
o f the brother by the fame father and mother, 
by the unanimous opinion o f the learned, fince 
dbe 'is the child of a refiduary, and hath alfo the 

ft length of confanguinity.

On the Fourth Clafs.

T he rule as to them is, that, when there is 
only one of them, he has a right to the whole 
property, fince there is noi.e to obftru*ft him $
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andj when there are feveral, and the Tides of their 
relation are the fame, as paternal aunts and pa
ternal uncles* by the fame mother with the father, 
or maternal uncles and aunts, then the ftroncer 
of them in confanguinity is preferred, by the 
general affent; I mean, they, who are related 
by father and mother, are preferred to thofe, 
who are related by the' father onlŷ  and they, 
who are related by the father, are preferred to 
thofe, who are related by the mother only, whe
ther they be males or females ; and, if there be 
males and females, and their relation be equal, / 
then the male has the allotment of two females; 
as, i f  there he a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the fame hither and mother, or by the fame 
father, or by the fame mother only: and if the 
Tides of their confanguinity be different, then no 
regard is fiown to the ftrength of relation ; as, if 
there be a paternal aunt by the fame father and. 
mother, and a maternal aunt by the fame mo
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go to the kindred of the 
father, for they are the father’s allotment, and 
One third to the kindred of the mother, for that 
is the mother’s allotment; then what is allotted 
to each let is divided among them, as if the 
place of their confanguinity were the fame.
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On their Children, and the Rules concerning them.

T he rule as to them is like the rule concern
ing the firft clafs; I mean, that the bell entitled 
of them to the fucceffion is the neareft o f them 
to the deceafed on whichever fide he is related; 
and, i f  they be equal in relation, and the place 
o f  their confanguinity be the fame, then he, who 
Jias the ftrength of blood, is preferred, by the 
general aflent; and, if  they be equal in degree 
and in blood, and the place of their confangui
nity be the fame, then the child of a refiduary 
is preferred to whoever is not fuch  ; as, if a man 
leave the daughter of a paternal uncle, and the 
fon o f a paternal aunt, both of them by the fame 
father and mother, or by the fame father, all the 
property goes to the daughter o f the paternal 
uncle ; and, if  one o f them be by the fame father 
and mother, and the other by the fame father 
only, then all the eftate goes to the claimant, 
who has the ftrength of confanguinity, accord
ing to the clearer tradition ; and this by analogy 
to the maternal aunt by the fame father, for 
though fhe be the child o f a diftant kinfman, 
yet fhe is preferred, by the ftrength o f confan- 
guinity, to the maternal aunt by the fame mo
ther onlŷ  though fhe be the child of an heir; 
fince the weight which prevails by itfelf, that
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is, the ftrength of confanguinity, is greater than 
the weight by another, which is the defcent from 
an heir. Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa
ternal uncle by the fame father, fince fhe is the 
daughter of a refiduary; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard Jhown to the ftrength of confan
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition; by analogy 
to the paternal aunt by the fame father and mo
ther, for though fhe have two bloods, and be 
the child of an heir on both fides, and her mo
ther be entitled to a legal fhare, yet fhe is not 
preferred to the maternal aunt by the fame fa
ther ; but two thirds go to whoever is related by 
the father; and their regard is fliown to the 
ftrength of blood ; then to the defcent from a 
refiduary j and one third goes to whoever is re
lated by the mother, and there too regard is 
fhown to ftrength of confanguinity: then, ac

cording to A B U  YU SU F (may G O D  be mer
ciful to him !) what belongs to each fet is divid
ed among the perfons of their branches, with at
tention to the number of fides in the branches ; 
and, according to M UH AM M ED  (may G O D  
be merciful to him !) the property is diftributed 
by the firft line, that differs, with attention to 
the number of the branches and of the fides in
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the roots, as in the firft clals; then this rule is 
applied to the Tides of the paternal uncles of his 
parents and their maternal uncles ; then to their 
children ; then to the fide of the paternal un
cles o f the parents of his parents, and to th;eir 
maternal uncles; then to their children, as in 

the cafe o f refiduaries.

On Hermaphrodites.

T o  the hermaphrodite, whofe fex  is quite 
doubtful, is allotted the fmaller o f two fhares, I 
mean the worfe of two conditions, according to 
A B U  H A N TFA H  (may G O D  be merciful to 
him !) and his friends, and this is the dodtrine of 
the generality o f the Prophet's companions (may 
G O D  be gracious to them !) and conformable 
to it are decifions given; as, when a man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the fhare of a daugh
ter, fince that is afcertained : and, according to

A  A M IR  A L S H A B I (and this is the opinion o f

IB N U  A B B A S, may G O D  be gracious to them 
both !) the hermaphrodite has a moiety of th® 
two fhares in the controverfy; but the two great 
lawyers differ in putting in pra£lice the do£trine

of A L S H A B I : fo r  A B U  Y U S U F  fays, that 
the fon has one fhare, and the daughter half a
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fhare, and the hermaphrodite three fourths of a 
fhare, fince the hermaphrodite would be entitled 
to a fhare, if he were a male, and to half a fhare, 
if  he were a female, and this is fettled by his taking 
half the fum of the two portions; or, we may fay, 
he takes the moiety which is afcertained, toge
ther with half the moiety which is difputed, fo 
that there come, to him three fourths of a fhare;

for he (ABU YUSUF) pays attention to the 
legal fhare and to the increafe, and he verifies 
the cafe by nine: or, we may fay, the fon has 
two fhares, and the daughter one fhare, and the 
hermaphrodite a moiety of the two allotments, 
and that is a fhare and half a fhare. But MU- 
H A M M E D  (may G O D  be merciful to him !) 
fays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eftate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that will give him one fifth and an eighth by 

' attention to both fexes; and the cafe is redified 
by forty; fince that is the produd of one of the 
numbers in the two cafes, which is four, multi
plied into the other, which is five, and that pro
dud multiplied by two f  which is the number of 
the)  cafes; and then he, who takes any thing 
by five, has it multiplied into four, and he, who 
takes any thing by four, has it multiplied into 

V O L .  vi. s
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fiv e ; fo that thirteen fhares go to the herma- 
phrodite, and eighteen to the fon, and nine to 
the daughter.

On Pregnancy.

T he longeft time of pregnancy is two years, 
according to A B U  H A N I'F A H  (may G O D  be 
merciful to him !) and his companions ; and ac

cording to L A IT H , the fon of S A D  A L F A H M I 
(may G O D  be merciful to him !) th ree years;

and, according to A L SH A F II (may G O D  be 
merciful to him !) four years : but accord in o- to 
A L Z U H R I (may G O D  be merciful to him !) 
feven years: and the fhorteft time for it is fix 
months. There is referved for the child in the 

womb, according to A B U  H A N  IF  A H  (may 
G O D  be merciful to him •!) the portion o f four 
fons, or the portion of four daughters, which
ever of the two is moil'; and there is <hven to 
the reft o f the heirs the fmalleft o f the portions ; 
but, according to M U H A M M E D  (may G O D  
be merciful to him !) there is referved the por
tion of three fons or o f three daughters, which

ever of the two is moft : L A IT H , fon o f S A D , 
(may G O D  be gracious to him !) reports this 
opinion from him ; but, by another report, there 
is referved the portion o f two fons; and one of
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the two opinions is that of ABU  YU SU F (may

G O D  be merciful to him !) as H ISH AM  re
ports it from him ; but A LK H A S S A F reports

-from ABU YU SU F (may G O D  be merciful to 
him !) that there fhould be referved the (hare of 
one fon or of one daughter; and, according to 
this, decifions are made; and fecurity muft be 
taken, according to his opinion. And, if the 
pregnancy was by the deceafed, and the widow 
produce a child at the full time of the longed; 
period allowed for pregnancy, or within it, and 
the woman hath not confefled her having 
broken her legal term of abftinence., that child 
fliall inherit, and others may inherit from him ; 
but, if  fhe produce a child after the longed; time 
of sedation, he fliall not inherit, nor fliall others 
inherit from him : and if the pregnancy was 
from, another man than the deceafed, and flie, 
the kinfwoman, produce a child in fix months or 
lefs, he fliall inherit; but, if fhe produce the 
child after the lead period, of gedation, he fliall 

not inherit.
Now the way of know ing the life of the child 

at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fneezing, or weeping, or fmiling, or moving 
a limb; and, if the fmalleA part of the child 
come out, and he then die, he fliall not inhe-

s 2
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rit; but if  the greater part of him come out, 
and then he die, he fhall inherit ; and, if he 
come out ftraight ( ar with his head fir jt)  then 

‘ his breafl is confidered; I mean, if  his whole 
breafl come out, he fhall inherit; but if  he 
come out inverted ( or with his feet fir fi)  then 

his navel is confidered.
T h e chief rule in arranging cafes on preg

nancy is, that the cafe be arranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
is a female : then, compare the arrangement 
of both cafes; and, if  the numbers agree, mul
tiply the meafure of one of the two into the w hole 
of the other; and, if they difagree, tnen multiply 
the whole of one of the two into the whole of 
the other, and the produfl will be the arranger 
o f the ca fe : then multiply the allotment of 
him, who would have fomething from the cafe, 
which fuppofes a male, into, that o f the cafe, 
which fuppofes a female, or into its meafure; 
and then that of him, who takes on the fuppc- 
fition of a female, into the cafe of the male, or 
into its meafure, as we have direfled concern
ing the hermaphrodite ; then examine the two 
produdls of that multiplication ; and whether 
of the two is the lefs, that fhall be given to 
fuch an heir; and the difference between them 
mu ft be referved from the allotment of that
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heir ; and, when the child appears, if  he be en
titled to the whole of what has been referved, 
it is w ell; but, if he be entitled to a part, let 
him take that part, and let the remainder be 
diftributed amons: the other heirs, and let there 
be o-iven to each of thofe heirs what was re-O
ferved from his allotment: as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the cafe is rettified by twen
ty-four on the fuppofition, that the child in the 
womb is a male, and by twenty-feven on the 
fuppofition, that it is a female : now between 
the two numbers of the arrangement there isCP
an agreement in a third ; and when the mea-O
fure of one of the two is multiplied into the 
whole of the other, the produdt amounts to two 
hundred and fixteen, and by that number is the 
cafe verified ; and, on the fuppofition of its male 
fex, the wife takes twenty-feven (hares, and 
each of the two parents, thirty-fix ; but, on the 
fuppofition of its female fex, the wife has twen
ty-four, and each of the parents, thirty-two; 
and twenty-four are given to the wife, and 
three (hares from her allotment are referved; 
and from the allotment of each of the parents 
are referved four (hares; and thirteen (hares 
are given to the daughter; fince the part re-
lerved in her right is the allotment of four fons,o
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merciful to him !) and when the fans are four, 
then her allotment is one {hare and four ninths 
of a {hare out of four-and-twenty multiplied 
into nine, and that makes thirteen fhares; and 
this belongs to her, and the refidue is referved, 
which amounts to an hundred and fifteen {hares. 
I f  the widow bring forth one daughter or more, 
then all the part referved goes to the daughters $ 
and, if {he bring forth one fon or more, then 
muft be given to the widow and both parents 
what was referved from their {hares ; and what 
remains muft be divided among the children : 
and, if  {he bring forth a dead child, then muft 
be given to the widow and both parents what 
was referved from their {hares, and to the 
daughter a complete moiety, that is, ninety- 
five {hares more, and the remainder, which is 
nine fhares, to the father, lince he is the reli- 

duary.

On a Loft P  erf on.

A  l o s t  perfon is confdered as living In  re-, 
gard to his eftate ; fo that no one can inherit 
from him ; and his eftate is referved, until his 
death can be afcertained ; or the term for a 
frefumption o f it has palled over : no w the tra
ditionary opinions differ concerning that term ; 
for, by the clearer tradition, “  when, not one 
“  of his equals in age remains, judgement may
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“  be given of his death but H A SA N , the

fon of Z IY A D , reports from A B U H A N IF A H  
(may G O D  be merciful to him !) that the term 
is an hundred and twenty years from the day 
on which he was born ; and MUHAiVIMED 
fays, an hundred and ten years; and ABU

YU SU F fays, an hundred and five years; and 
fome of them, the learned, fay, ninety years; 
and according to that opinion are decifions made. 
Some of the learned in the law lay, that the eftate 
of a loft perfon muft be referved for the final 
regulation of the Imam, .and the judgement 
fufpended as to the right of another perfon, fo 
that his. (hare from the eftate of his anceftors 
muft be kept, as in the cafe of pregnancy; and, 
when the term is elapled, and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge
ment on his dcceafe; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whofe eftate that {hare was referved; fince the 
loft perfon is dead as to the eftate of another.

The principle in arranging cafes concerning 
a loft perfon is, that the cafe be arranged on a 
fuppofition of his life, and then arranged on a 
fuppofition of his death; and the reft.of the 
operation is what we have mentioned in the 

chapter of pregnancy.
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On an Apojlate.

W hen an apoftate from the fa ith  has died 
naturally, or been killed, or palled into a hoftile 
country, and the Kadi has given judgement, on 
his paftage thither, then what he had acquired, 
at the time of his being a believer, goes to his 
heirs, who are believers ; and what he has gain
ed fince the time of the apoftafy is placed in the

publick treafury, according to A B U  H A N I-
FA H  (may G O D  be merciful to him !) but,

|
according to the two lawyers (ABU  Y U S U F  
and M U H A M M E D ) both the acquifitions go 
to his believing heirs; and, according to A L -

SH A FII ( may G O D  be merciful to him !) both 
the acquifitions are placed in the publick trea
fury; and what he gained after his arrival in 
the hoftile country, that is confilcated by the 
general confent; and all the property of a fe
male apoftate goes to her heirs, "who are be
lievers, without diveriity o f opinion among our 
matters, to whom God be m erciful! but an 
apottate fhall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apottate fhall not inherit

f
from any one ; except when the people o f a 
whole dittridl become apoftates altogether, for 
then they inherit reciprocally.
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On a Captive.

T h e  ru le  c o n c e rn in g  a cap tive  is lik e  the 

ru le  o f  oth er b elievers in regard  to in h e rita n ce , 

as lo n g  as he has not departed  from  the fa ith ;  

b u t, i f  h e  has d ep arted  from  the fa ith , then the 

ru le  c o n c e rn in g  h im  is th e  ru le  co n cern in g  an  

ap o ftate  ; b u t, i f  his apoftafy be not k n o w n , nor 

his life  nor his d eath , th en  th e  rule con cern in g  

h im  is th e ru le  c o n c e rn in g  a lo ft perfon.

On P er fans drowned, or burned, Gr overwhelmed

in Ruins.

W h e n  a co m p a n y  of perfons die, and it is not 

k n o w n  w h ic h  o f  th em  died firft, th ey  are confi- 

d ered , as i f  th ey  h ad  died at th e fam e m o m e n t; 

an d  th e  efta te  o f  ea ch  o f  th em  goes to his h eirs, i 

who are liv in g  : and fo m e o f  the deceafed  fh a ll 

n o t in h e rit  fro m  o t h e r s : this is the approved

opinion. But A L 1 and IBN U  MAStJUD fay, 
according to one of the traditions from them, 
that fome of them fh a ll inherit from others, 
except in w h a t each of them has inherited 
from the companion of his fate.
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A

C O M M E J i  T A R Y
ON

T H E  S I R A J I T T A  H.

I n  our adminidration of judice to Mohamme
dans according to their own laws, it will be o f 
no ufe to inquire, what their legiflator meant 
by declaring, that the law o f inheritances confi- 
tuted one half o f juridical knowledge*: i f  he in
tended any thing more than a drong affertion 
o f its importance, he probably had in contem
plation the two general modes of acquiring pro
perty, contracts and fuccejjion, or the agreement 
o f parties and the operation of la w ; and this 
explanation of the phrafe, which had occurred 
to me on my fird perufal o f it, is alfo fuggeded

by Sayyad S H A R IF , together with a more

fanciful interpretation, which Maulavi K a s im  
has adopted, that, life and death being incident 
to our probationary date in this world, and the
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law of fuccefjion manifefily relating to the dead, 
it is properly oppofed to all other laws, which 
prelcribe the duties and afcertain the rights of 
the living ; but we merely take notice of the 
fentence, that no part of the Sirajiyyah may be 
unexplained, and proceed to the four adts, 
which, on the deceale of a Mohammedan, are 
to be fucceflively performed by the magiftrate, 
or under his authority.

I. A regard to public decency and conveni
ence, as well as to publick religion and health, 
feems in all nations to require, that the bodies 
of deceafed perlons be removed out of light, 
with all due fpeed and folemnity, at a moderate 
expenfe to be defrayed, even before the pay
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or otherwife, had previoufly at
tached : but the Mufelman lawyers, who admit, 
that the funeral charges muft in the firft place 
be defrayed, aftign a very whimlical reafon for 
fuch a priority ; becaufe, they fay, the winding- 
Jheet and other clothes oj the dead are analogous to 
fuitable apparel worn by the living, and confe- 
quently jhould not be liable to the. claims of a cre
ditor. The legal tx penfes of burying a Moham
medan are very moderate, both in the number 
and value of the clothes, in which the deceafed 
is to be wrapped : as more than three pieces of
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cloth for a man, or than five  pieces for a wo
man, would be held a prodigal fuperfluity, and 
lefs than thofe, a niggardly deficiency, of ex- 
penfe, fo, if  the funeral clothes, of A mru or 
H inda were dearer than the vefture ufually 
worn by them, when alive, it would be a cu l
pable exce ls ; and if cheaper, a blameable de
feat ; but, if  in fa£i they had been ufed to 
wear one fort of apparel on folemn feftivals, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their vifitino’. O
drefs muft regulate that of their burial, and 
either extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the lega l expense 
of the funeral mu ft be reduced to the fu jfrcien t 
expenle, as it is called ; that is, to tw o  pieces 
of cloth for A mru  and to th ree  for H inda : the 
names, dimenfions, and ufes of all the cloths 
ufed in funerals, both for men and for women,
are enumerated in P erfian  by M aulavi Ka sim ; 
but it would be ufelefs to mention them ; and 
it feems only neceflary to add on this arti
c le , that if  deceafed perfons leave no property 
whatever, or none without a fpecial lien on it, 
the funeral expenles muft be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when liv ing ; and, if  
there be no fuch relations, by the publick tfea-
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fury, in which there is always an ample fund 
arifing from forfeitures and efcheats.

II. After the burial, all the juft debts of the 
deceafed muft be paid out of his remaining 
aftets, as far as they extend; and, if there be 
many creditors, they muft be fatisfied in equal 
proportion, except that a debt of health, to uie 
the Arabian phrafe, muft be difcharged before 
a debt of Jicknefs; that is, a debt contrabled or 
acknowledged, while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but of 
which no other evidence is produced. A  re
ligious vow, or promife of a charitable dona
tion, as an atonement for (in, conftitutes a debt 
in confcience only; and the fum thus promifed 
muft be paid out of a third part of the afiets, 
after the legal creditors have been fatisfied, pro
vided that it was bequeathed by w ill; but, if 
no will was made, the temporal eftate (hall not 
be charged with a mere debt of religion,

III. The legacies of a Mufelman, to the pre
judice of his heirs, muft not exceed a third 
part of the prpperty left by him, and remain
ing after the dilcharge of his debts: over a 
third of fuch reftdue he has abfolute power; and 
his legatee ftiall receive it immediately, whe
ther a fpecifick thing or certain fum of money, 
or only a fractional part of his eftate, was be-
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queathed. This is the opinion of S h a r i f  ; 
though a diftindtion, which the text by no 
means implies, has been taken between a deter
minate and an indeterminate legacy.

IV . W e come now to the dijlribution o f his 
eftate, remaining after the payment o f debts 
and legacies, among his heirs (for fo we may 
call them, although real and perfonal property 
are undiftinguifhed in the laws o f the Arabs)  
according to certain rules derived from three 
fources, the Koran, the genuine fyftem o f oral 
traditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene
rally concurred * : the order, and proportions, in 
which the property o f A M R U  or H IN D A  
muft be diftributed, conftitute the principal 
fubjedt o f the work, which we have under
taken to explain.

1. The firft clafs o f heirs are they, who may 
be called Jharer$y becaufe a certain Jhare o f the 
eftate is exprefsiy allotted to each o f them in 
the Koran, and particularly in the fourth  chap
ter o f  it.

2. N ext come they, who may be diftin- 
guiftied by the name o f refiduaries, becaufe they 
take the refidue after the /hares have been duly 
diftributed; and they are of two forts, reftdu-
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aries by confanguinity and rcfiduarics for fpecial 
caufe, the former of whom are preferred in the 
order of fucceffion; the latter are the mafters 
or miftreffes of enfranchifed flaves, or their 
male refiduary heirs. If no Jharers be living, 
the rfiduaries take the whole; but, if there be 
fharers by confanguinity and no refiduaries, a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive.

3. On failure of the two preceding claffes, 
the diftribution is made among thofe next of 
kin, who are neither Jharers nor refduaries: 
tfyey may be called the diflant kindred.

4. Should none of the diftant kindred be 
living and capable of inheriting, the eftate goes 
(unleis there be a widow or a widower, who 
is firft entitled to a fo a re )  to him, who may be 
called the fu ccejfor by contradl; and of that fuc- 
cefiion it is neceifary to give an example: if  
A m ru , a man of an unknown defcent, fay to 
Z a i d , “  Thou art my kinfman, and fhalfc-be 
“  my fuceeffor after my death, paying for me any 
« fine and ranfom, to which I may become 
« liable,”  and Z aid  accept the condition, it is 
a valid contrad by the Arabian law ; and, if  
Z a i d  alfo be a man whofe defcent is unknown, 
and make the fame propolal to A mru, who 
likewife accepts it, the contraft is mutual and



fimilar, and they are fu c c e fo r s  by contract reci
procally.

5. I f  no fuch agreement had been made, but if  
A mru  in his life time had acknowledged Z a id , 
a man of an unknown pedigree, to be his bro

th er  or his uncle, that is, to be related to him 
by his fa t h e r  or by his g ra n d fa th er , though in 
truth he had no fuch relation, and the bare ac
knowledgment of A m ru  cannot be admitted as 
a proof of it, vet, i f  A mru die without retradt- 
inv his declaration, Z aid  is called the acknow 

ledged kinfm an by a common a n cefo r , and Hands 
in the f i f t h  clafs o f fucceffors, but takes the 
eftate before the general divifee.

6. Laft o f all comes the perfon, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fecures to his heirs o f the five preceding clafies 
tw o th ird s of his eftate, yet it fo far refpedts his 
dominion, while he lived, over his own property, 
and his w ill as to the difpofal of it after his de- 
ceafe, that it will rather give effedt to an inten
tion not ftridtly conformable to law (for the 
K ora n  feems to allow pious bequefts only), than 
fuffer his eftate to efcheat; which muft be the 
confequence of his dying without a reprefent- 
ative. A ll fuch efcheats to the fovereign go 
towards a fund for charitable ufes; and accord

ing to the fyftem of Z a i d , the fon of T h a -

272 A COMMENTARY ON



b it , which has been Ihortly explained in a 
former publication, that fund, if it be regularly 
ejtablijhed', is entitled to the whole eftate on 
failure of reliduary heirs, without any return to 
the lharers, and to the entire exclusion of the 

four laft dalles; but this dodtrine feems quite 
exploded.

Before  we proceed to the law of fa r e s , it 
is proper to take notice of the four impedi- 
fnents to fucceffion -y which are 11avery, homi
cide, difference of religion, and difference of 
country, or of allegiance ; the lafl of which 
difabilities relates only to fuch as are not Mu~ 
felmans.

i . Slavery, by the Mohammedan law, is either 
perfebl and abfolute, as when the Have and all, 
that he can poffefs, are wholly at the difpofai 
of his mailer, or imperfedl and privileged,, as 
when the mailer has promifed the Have his 
freedom on his paying a certain fum of money 
by eafy inltatments, or, without any payment, 
after the death of the mailer: a female Have, 
who has borne a child to her mailer, is alfo 
privileged; but in both forts of llavery, as long 
as it continues, the Have can acquire no pro
perty, and confequently cannot inherit. The 
Arabian cultom of allowing a llave to cultivate 
a piece of land, or fet up a trade, on his own 
account, fo that he may work out his manu-
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million by prudence and induftry, and by de
grees pay the price o f his freedom, may fug
ged: an excellent mode o f enfranchifing the 
black flaves in our plantations, with great ad
vantage to our country and without lofs to their 
proprietors.

2. Homicide is either with malice prepenfe 
and punifhable with death, or without proof o f  
malice, and expiable by redeeming a Mufelman 
flave, or by failing two entire months, and by 
paying the price o f blood; or, thirdly, it is ac
cidental, for which an expiation is neeeffary. 
Malicious homicide, or murder (for, by the bed 
opinions, the Arabian law on this head, nearly 
refembles our own) is committed, when a hu
man creature is unjudly killed with a weapon, 
or any dangerous indrument likely to occafion 
death, as with a fharp flick or a large done, 
or with fire, which has the efedl^ fays 
K a s i  m , o f the mojl dangerous injlrument, and, 
by parity o f reafon, with poifon or by drowning5 
but thofe two modes o f killing are not fpecified 
by h im ; and there is a drange diverfity o f 
opinion concerning them : killing without proof 
o f malice is, when death enfues from a beating 
or blow with a flight wand, a thin whip, or a 
fmall pebble, or with any thing not ordinarily 
dangerous: accidental death is, when it was 
neither defigned nor could hav® been prevented
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t>y ordinary care, as if  A mru were to fhoot an 
arrow at a wild beaft, and the arrow by acci

dent were to kill Z a id , or if M azin ' were to 
fall from his terrace upon Z uhair and kill 
him j)y his fall; in which cafes the flayer 
would not be permitted to inherit fro m  the fa in .  

If, however, a man were to dig a pit, or fix 
a large ftone, On the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againft the 
ftone, the doer of the illegal afl, which was 
the primary occafon (but not the caufe) of the 
death, muft pay the price of blood, but would 
Hot, it feems, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in ftriCtnefs be faid to have killed.

3. An unbeliever fhall never be heir to a be
liever* nor converfely; but infidel fubjects may 
inherit from infidels.

4. The difference between two ftates or 
countries confift§ in the difference of fove- 
reigns, by whom protection is given to their 
refpeCtive fubjefts, and to whom allegiance is 
respectively due from them : this difference is 
particularly marked between a country govern
ed by a Mohammedan power and a country ruled 
by a prince of any other religion ; for they are 
always* virtually at leaft, in a ftate of warfare, 
the firft being called by lawyers the fe a t ofpease>
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and th e feco n d , the feat o f hojiility, A  differ

e n c e  o f  c o u n tr y , th e re fo re , w h ic h  e x c lu d e s  

fro m  th e  r ig h t o f  in h e ritin g , is e ith e r  adlual 
and unqualified, as w h e n  an alien enemy refides 

in  th e feat o f hojiility, o r w h e n  an a lien  has 

ch o fe n  h is d o m ic il in  th e  feat of peace, and p ays 

th e  tr ib u te  e x a & e d  fro m  in fid els, in  w h ic h  cafe 

th e  tributary fh a ll n ot b e  h e ir  to th e  alien enemy 
d y in g  abroad, nor c o n v e rfe ly , b eca u fe  each  o f  

th e m  o w e d  a feparate a l le g ia n c e ; or th e  d iffe r

en ce  is qualified * , as w h e n  a fugitive en em y 

feek s q u arter, and o b ta in s a te m p o ra ry  re fi-  

d en ce  in  th e  feat o f peace, or w h e n  tw o  alien  

en em ies are fu g itiv e s  fro m  tw o  d ifferen t h o fli le  

co u n tries : n o w , a lth o u g h  th e  tributary and th e  

fugitive a c tu a lly  liv e  in th e  fa m e k in g d o m , y e t ,  

lin c e  th e  fu g it iv e  co n tin u es a fu b je f t  o f  th e  

h o f li le  p o w e r , h e  rem ains, as it were, u n d er a 

d ifferen t g o v e rn m e n t, and th ere  is no  m u tu a l 

r ig h t  o f  fu c c e flio n  b e tw e e n  h im  and th e  t r i

b u ta ry  ; nor, b y  fim ila r ity  o f  reafon , b e tw e e n  

two fugitives, w h o  le a v e  tw o  d iflin 6 t h o fli le  

g o v e rn m e n ts , and o b ta in  q u arter fo r a tim e in  

th e  land o f  b e lievers, b u t w ith o u t  an y in ten tio n  

o f  m a k in g  it  th e ir  co n fla n t ab od e.

I f  none o f  th e fe  fo u r  in cap acities p reclu d e  th e  

h eirs o f  A m r u  fro m  th e  le g a l fu c c e flio n  to  h is 

e fla te , w h ic h  w e  w i l l  fu p p o fe  a lread y  fold  and
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reduced to  m o n ey  of one denom ination, the 

m agiftrate, or his officer, m uft proceed to the 

d iftribution  o f  th e fares', and, as th ey  are a 

moiety, a fourth, an eighth, tw o  thirds, one third, 
and a fx th , o f  the aggregate  fum , it w ill be 

co n ven ien t at firft to confider that fum  as con

fu tin g  o f  twenty-four equal parts, fo that the 

fhares w ill  be, in w h o le  num bers, twelve, f x ,  
three, fixteen, eight, and four .

T h e  Jharers are twelve perfons, four m ales 

t and eight fem ales ; but, before w e  fp ecify  their 

refpedtive allotm ents, it  is neceffary to prem ife 

th at a grandfather and a grandmother, according 

to  th e Arabian id iom , fig n ify  a male, and a 

female, ancejlor in any d e g re e ; that a true grand

fa th e r  is h e, b etw een  w h o m  and the deceafed 

no fem ale  an ceftor in te rv e n e d ; that a falfe 
gran dfather is, w h ere  th e  paternal line o f  afeent 

w as b rok en  b y  th e intervention o f  a fe m a le ; 

and that a gran d m oth er alfo  is ca lled  true, w h e n  

no falfe grandfather intervened betw een her and 

th e deceafed : in ffiort, th e  only  true line of an- 
ceftry, accord in g  to th e Arabs, is an uninter

ru p ted  fucceffion  o f  paternal forefathers. T h e  

male ffiarers then are the father, the true grand
father, th e brother by the fame mother only, and 

th e  widower: th e fem ales are the widow, the 

daughter, th e female iffue of thefon, the fifer  of 
the whole blood, th e ffter  by the fa?ne father on ly,
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the f f e r  by the fa m e mother only, .the mother 

herfelf, and the true grandmother.
W e hegin with the males in the order o f the 

fliares before enumerated; and, i .  T h e father 
p f A m ru  or H in d a  takes* a f x t h  abfolutely, 
though a fo n  o f the deceafed be living, or any 
male defcendant, who claims wholly through 
m ales; but, if  there be no fuch male defcend-* 
ant, he becomes a rejiduary h e ir ; and, i f  there 
be only a daughter o f the deceafed, or a fem ale  

defcendant from the foil, he firft has his legal 
fhare, or a f x t h , and, when her fhare alfo has 
been allotted, he claims the refidue. 2. T h e 
true grandfather is excluded from any fhare by 
the living father, through w-hom alone the 
grandfather bore a relation to the deceafed: 
and, although a fimilar reafon might afterwards 
be applied to the mother, and operate to the 
cxclufion of her children, yet the father has 
the additional flrength of a double title, both 
as a jh a rer  and a refiduary: but, if  the father 
alfo be dead, his father, or true paternal ancef- 
tor, has exadtly the fame intereft, except in four 
cafes, which will be prefently mentioned. 3. 
A  fingle half-brother, by the fame mother 
only, takes a f x t h , and two or more fuch half- 
brothers, a th ir d ; provided that the deceafed
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left neither children, nor male ifiue of a fon, 
nor a father, nor a true grandfather; by any of 
whom the brothers by the fame mother are ex
cluded ; and this article brings us neceffarily to 
one clafs of female fharers ; lor, in this injlance, 
there is no diftinftion of fex; both brothers 
and fijlers by the fame mother only having an 
equal right and an equal fhare in the diftribu- 
tion. 4. A  moiety of H in d a ’s eftate, if fhe 
die without children, or the ilfue of a decdafed 
fon, goes to her widower A m ru , who, if Ihe 
leave fuch ilfue, has no more than a fourth.

As examples of the father’s rights, let us 
fuppofe A mru to have died worth two thou- 
fand four hundred pieces of gold, leaving his 
father Z a i d , and either a fon or a fon’s fon, 
O m a r  : in this cafe the four hundred pieces are 
the lhare of Z a id , and O mar takes the re
maining two thoufand; but, if  A mru leave 
only his father Z a id  and either a daughter, or 
fpn’s daughter, L a i l a , the father is firft entitled 
to the four hundred pieces, or fixth  part; and, 
after JjAILA has received twelve hundred, or a 
moiety of the eftate (which, as we lhall lee, is 
her Jhare in this cafe), he takes, as refiduary, 
the eight hundred pieces, which remains; fo 
that the property of A mru is equally divided 
between them. Should no relation be left but

Z a id  the father, and L ebid  the brother, of the
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ddceafed, L ebid is excluded; and the whole 
ettate goes to Z a id . If, in the three preced

ing cafes, the paternal grandfather Salim  had 
been left inttead of Z a id , his rights would 
have been precifely the fame; and the only

difference between Z aid  and Sa l im  will ap
pear from the four following examples. i.
T h e paternal grandmother would be excluded 
by Z aid  her fon, but not by his father, her

hufband, Sa l im . 2. I f  A mru or H inda  
leave a father Z a id , a mother So l m a , and a

widow Z a in e b , or widower H areth , the 
mother takes a th ird  part of what remains after

Z ain eb  or H areth  has received the legal

lhare; but, if  Sa l im  be fubftituted for Z a id , 
fhe would have a right to a third of the whole 

aJfetSy according to the prevailing opinion, al

though A bu Y usuf thought her entitled, even 
in that cafe, to no more than a third of the re

m ainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Z aid  the father, but 
not by the grandfather Sa l im , as the beft law
yers agree, diflenting on this point from their

matter A bu H a n if a h . 4. If A mru had ma

numitted his flave Y asm in , and died,' leaving 
his father Z aid  and a ion O m a r , aJ ix th  part
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of the right of fucceffion to Y a 'smin would 
have veiled, according to Ab'u Yu su f , in 
Z aid, but, if the paternal grandfather Sa lim  
had been left inftead of the father, the whole 
intereft would have veiled in the fon: in this 
cafe that illuftrious lawyer ultimately dilfented 
from his mailer and from his fellow-lludent 
M uhammed, who were both , very juftly of 
opinion, that, whether Zaid or S a 'lim were 
.alive on the death of the manumittor, the 
whole right of fucceffion to the manumittee 
Veiled in Omar .

Let us proceed to the lhares of thefemales-, 
and i .  I f  A mru die without children, and 
without any ilfue of a deceafed fon, his widow 
H i  nda  mull receive a fourth  of his alfets; but 
her lhare is an eighth only *, if  any fuch ilfue 
be living: Ihould he leave more widows than 
one, they take equal parts of fuch fourth  or 
eighthj fo that the legal lhare of the widower 
is always in a double ratio to that of the widow 
or widows: as, if Hind a die worth twenty- 

fo u r  thoufand zecchins, her furviving hufband 
A mru mull be entitled either to twelve or to 
fix  thoufand; and if  A mru die with the fame 
ellate, his widow H ind a mult have either f x  

or three thoufand for her foie lhare; or, if 
Zaineb and Abla had alfo been legally mar
ried to A mru, the three widows mult«receive
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either two or one thoufand zecchins each,’ 43 
the cafe may happen. 2. One daughter takes a 
moiety, and two or more daughters have two 
thirds, of their father’s eftate; but, if the deceafed 
left a fon, the rule, expreffed in the Koran, is 
this: f* to one male give the portion of two 

females;”  and the daughters in that cafe are 
not properly jharers, but rejiduary heirs with 
the Ion, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if  A mru die worth twenty-four thoufand pieces 
of gold, his only child F a t jm a  takes twelve 
thoufand as her Jhare; but, i f  the have three 
lifters, A z z a , L a t i 'f a , and Z u b a id a , two 
thirds of the aftets, or fxteen  thoufand pieces, 
are equally divided between the four girls; and 
i f  there be a fon Q m a r , he muft receive, in 
the firft cafe, fxteen  thoufand, while Fa 'tiivja 
has eight; and, in the fecond, eight thoufand, 
while Ihe and her lifters take each four thou
fand, pieces. 3. I f  Q m ar  had died before his 
father, leaving female iflue, and his father had 
then died without any daughter of his own, the 
daughters of O m ar  would have had precifely 
the fame {hares, to which thofe of A mru him- 
felf would have been entitled; but, had F a 't i - 
m a  been living, {he would have taken half the 
eftate, or twelve thoufand pieces of gold, and a 

fx th  only, or four thoufand, the complement of 
two thirds or fx te e n  thoufand, would have
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been equally diftributed among her nieces. 
Had F a t i m a  and A z z a  been at that time 
alive, they would have taken their legal fhare, 
to the explufion of their brother’s fem a le  iffue, 
unlefs the right of that iffue had been fuftained 
by a male in an equal, or a low er  degree, who 
would have made them refiduaries, “  the male 
V taking, by the rule, the portion of females;” 
but a male in a higher  degree would not have 
given them that advantage; and, i f  O m ar  
himfelf had furvived, his daughters would have 
been wholly excluded. T h e fix  cafes, there
fore, or different fituations, o f the female iffue 
of O mar; may be thus recapitulated: i .  A
fingle female takes a moiety. 2. T w o or more 
have two thirds. 3. A  male in the fame, or a 
lower, degree than themfelves, gives them a 
re fd u a ry  right in a fubduple ratio to his own.
4. W ith a daughter of A mru, who is entitled 
to h a l f  they would have only a fixth> to make 
up the regular fhare of the female iffue. 5. 
They are excluded, if  A mru left more daugh
ters than one, but no male iffue in any equal, 
or a low er , degree. 6. A  Ion alfo of A mru wholly 
excludes them. In the three firff cafes, their le
gal claims correfpond with thofe of daughters: 
but in the three laft their rights are weaker, be- 
caufe they are in a remoter degree from the 
deceafed.
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The pedigree exhibited in the text* is called 
by the A ra b s the tajhbib, becaufe, in their 
opinion, it fliarpens the underftanding, and 
captivates the fancy as much as the compojition 

o f  an elegant love-poem , which the word li
terally fignifies ; but, without adopting fo wild 
a metaphor, we may truly fay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will fhow more diftindfly 
than an abftradi rule, in what manner an 
eftate is divifible, when a m ale defcendant 
gives a refiduary title to a fem a le  in the fame, 
or in a higher, degree. Call the only fur- 
viving male defcendant O m ar , and fuppofe 
him to be the brother of A m in a , who {lands 
loweft in the fird: fet of females: here the 
higheff female in that fet mud: receive a moiety 

of the affetsj the next below her takes a fix th  

together with the higheft of the fecond fet, as 
the complement of tw o th ir d s; and the rejidue 

mud: be divided into fiv e  portions, of which 
O m ar  claims tw o and each of the females in 
the fame degree, one j but the three females 
below them are excluded. If O m ar  be the 
brother of Z a r i 'f a , whom we fuppofe the 
lowed: of the middle fet, the remaining th ird  

of the edate mud: be diftributed in fev en th s,
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becaufe there are five females, three In a higher, 
and two in an equal, degree with O m a r , who 
muft always have a double portion; and, if he 
be the brother of U n a iz a , the loweft female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded), there will 
be Jix female refiduaries entitled to portions 
with O m a r , but in a fubduple ratio; fo that, 
if A mru died worth twenty-four thoufand du
cats, the daughter of his fon takes twelve thou
fand of them; the two daughters of his fons1 
fons receive each two thoufand; and, the refi- 
due being eight, O m ar  is entitled alfo to two 
thoufand ducats, while U n a iz a  and the fiv e  

women, who remain, have each one thoufand, 
which they owe to the fortunate exiftence of 
O m a r . 4 .*  The rights of fitters by the fame 
father and mother, and (5.) thofe of fitters by 
the fame father only, are explained in the text 
with fufficient clearnefs, but it is proper to ob- 
ferve, that the fifth  cafe of the firft clafs is com- 
prifed in the /eventh cafe of the fecond; and 
that (6.) the fitters by the fame mother have 
been mentioned in a former fe£tion. There 
will be no ufe in repeating the ingenious argu

ments of Ibnu A bbas in fupport of his diflent 
on many points from other old lawyers, nor the

THE SIRA'JIYYAH. 2 8 5

*  Page 219.



folid anfwers, which have been given to his ob-

jediions; but a ftory, told by Sharif, may here 
be repeated, becaufe it conveys an idea of the 
traditionary Arabian law, and fhows from what 
fources our excellent author derived his doc

trine : * H  u d h a i l  ufed to relate, that A bu

* M usa, being confulted on the diftribution of 
‘ an heritage among a daughter, a fon’s daugh-
* ter, and a fifter, anfwered, the JirJl mujl have

* a moiety; the fecond a J ix th ; and the thirds
A ,

* what remains^ but “ Confult IbNu M asuud* 
** added he, and apprize me of his anfwer

A |

* when IbnU M asuud, was confulted, he faidj 
4 that he was prefent, when M uhammed him-
* felf gave the fame d e cifio n a n d , when that 
anfwer was reported to A bu M u sa , he faidj 
“  you mull put no queftions to me, as long as 
“  that illuftrioUs lawyer remains with you.”
7. *  Although the different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a third o f  the refidue may be illus
trated by two examples : firft, if  A dhra leave

only herhufband W a m ik , her mother Soada* 

and her father M a Z in, half of her eftate goes 

to W a m ik , a third of the other half, or a Sixth
9 .

of the whole* to So ad a , and the remainder to
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M a z in  ; but, fecondly, if W a m ik  leave only 
his wife A d hr a , his mother Z a in e b  and his

father L ebid , the widow takes a quarter of his 
property, while Z a in e b  has a third, and L e

bid two thirds, of the remaining three quarters.
8. In giving an example of the divilion between 
two great grandmothers *, we may anticipate in 
fome degree the arithmetical part of the work, 
which will be found extremely clear and inge

nious. The pedigree exhibited by Sh arif  is 
in this form:

Father Mother Mother

\  /  /
Father Mother

\  /
Father

Now the paternal grandmother’s mother, ana 
the mother of the paternal grandfather, are to
gether entitled to a fixth, and the paternal, 
grandfather’s father to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
into f x  parts, becaufe fix is the denominator of 
the lhare j but, to avoid a fraction, we mull
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obferve the proportion of one, or the fixth part, 
to two, or the number of perfons entitled to i t ; 
and, fince one and two are prime to each other, 
we mull multiply two into Jix, and the produ£l 
is the number of parts into which the property 
mull be divided; fo that of twelve cows or 
horfes the great grandfather will have ten, and 
each of the great grandmothers, one.

The great grandfathers are called anceftors in 
the fecond, and their fathers, anceftors in the 
third, degree, and fo forth; and it mull be re
marked that in thefe tables the number offemale 
anceftors, who inherit with the males, is equal 
to the number of l'uch degrees : thus in the fol

lowing,

F M  M M 
F M M 

F M  
F

there are three great great grandmothers, and 
the eftate mull be divided into eighteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the deceafed A mru ; for, 
by the text, the neareft female anceftor excludes 
the more diftant; and, if he; leave his father 
Z uhair, and his paternal grandmother A z z a , 
with.L a p l  a  his maternal grandmother’s mother,
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Z u h a ir  takes the whole inheritance; for he 
excludes A z z a , and fhe, being nearer in de
gree, excludes L a i l a .

Let us conclude the fubjedf with a cafe put

by S h a r if  in illuftration of the pedigree in the 
te x t : Z U B A ID A  gave her daughter’s daughter 
M a y y a  in marriage to her fon’s fon B a sh a r , 
and the young pair had a fon A m ru , who ac
quired an eftate, and died : now Z u b a id a  was 

#
both paternal and maternal great grandmother-' 
o f  A m r u , and had, therefore, a double relation 
to him ; but another woman, named Z u h r a ,

had married her daughter So l m a  to Fa r e d , 
who was the fon o f Z u b a id a , brother of 
A b l a , and father of B a s h a r ; fo that Z u h r a  
was A m ru ’s paternal grandmother’s mother, 
and had only a fingle relation ; as it will appear 
by the following arrangement of the family :

Z u h r a  Z u b a id a

//
So l m a —  F a r e d  A b l aI /  I

B ash ar  ----------------  M a y y a

A m r u

The cafe of a triple relation will be no lefs evi
dent from the following pedigree :

VOL, VI. u
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Z u h r a  Z u b a id a

/ | \
S o l m a — — F a r e d  A b l a  Z a in e b

/  |
B a s h a r ---------------M a y y a  A z z a

A mru------------------------------ F a t i m a
Z a id

For, if  A mru, whom in the former cafe we 
fuppofed to be dead without iffiie, had lived

and married his couttn F a t i m a , by whom he 
had a fon Z a id , who died leaving property, 
Z u b a id a  would have a triple relation to the 
deceafed; firtt, as his maternal great grandmo
ther’s mother; fecondly, as his paternal grand
mother’s grandmother; and thirdly, as the mo
ther of his paternal great grandfather; but 
Z u h r a  has only a fm g le  relation to Z a id , 
as grandmother of his paternal grandfather 
B a s h a r .

In both thefe cafes a Jixth of the alfets is 
divided equally between the two female ancef- 
tors, by the opinion of A bu Y usuf, and, ac
cording to one authority, by that of his great 
matter alfo; but his fellow-ftudent M u h a m - 
med  (whofe arguments, and the anfwers to 
them, it is necdlefs to add) contended, that
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Z u b a i d a  would be entitled in the firft cafe, to 
two-thirds, and in the fecond, to three-fourths, 
o f that fx th  part, according to the number of 
modes, in which fhe was related to A mru or 
Z a i d .

No comment could add perfpicuity to the 
chapter on refduary heirs *, until we come to 

• the cafes of inheritance from enfranchifed 
Haves where a fhort elucidation of the text 
appears neceffary. I f  A m r u  enfranchife N e r -  
g i s , and die, leaving a fon B e c r , and a daugh
ter. L a i l a ; then, on the death of N e r g i s  
without refduary heirs by blood, his property 
goes wholly to B e c r , and L a i l a , by the tra
ditionary rule, takes nothing; but, fuppofe 
L a i l a  herfelf to manumit her black ilavp,

S u s e n , who then purchafes a Have M isc, and

gives him freedom; and fuppofe S u s e n  firft, 
and M isc afterwards* to die without refiduary 
heirs, in this cafe the eftate of M isc goes to 
L a i l a  ; nor would there be any difference, if 
the two manumiflions had been conditioned to 
pay a certain fum of money at a certain time. 
The cafe of a manumillion promifed on the 
death of the miflrefs, has rather more difficulty; 
but an example will make it clear: L a i l a  
promifes N e r g i s , that, on her death, he fhall
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be free ; but, by the perfuafion o f a Chrifian 
friend, ihe renounces her faith, and feeks re
fuge in a hottile country: now a believer can
not be the Jlave of an in f del; and the Moham
medan judge pronounces accordingly, that N e r - 
g is  has gained his freedom ; but L a i l a , re
penting o f her apottafy, returns to her native 
country and her former b elief; after which 
N e r g is  dies without heirs : L a i l a  fucceed« 
as refiduary to her promifee, as fhe would have 
fucceeded to a Have o f N e r g is  purchafed after 
the decitton o f the judge, i f  a ttmilar promife 
o f  manumiflion at his death had been made by 
the m atter; and if  that fecond promifee had 
died without heirs after her repentance and re

turn. Should C a f u r , a Have o f L a i l a , mar

ry, with her confent, M e r j a n a , the freed wo
man o f A m r u , the fon o f that couple would, 
be born free, becaule, in refpedt o f  freedom or 
llavery, a child has the condition of its mother, 
and he bears a relation to A m ru  her manumit-

tor; but fhould L a i l a  give C a f u r  his free
dom, he would draw that relation from A m r u , 
through himfelf, to L a i l a , fo that (he would

fucceed to the fon o f C a f u r  and M e r j a n a , 
i f  he died after his parents and without other 
heirs o f the firft or fecond clafs : the cafe would

be ttmilar, i f  C a f u r  being enfranchifed, had
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bought a Have Mi sc, and given him in marri
age to the freedwoman of Z a i d ; for, if  the 
iffiie of that marriage had been a fon, bom free,

but with a relation to Z a i d , and if C afur  had 
then given M isc his liberty, he would have 
drawn  from Z aid the relation of his freedman’s 
child, and transferred it, through himfelf, to 
L a i  l a  his former miftrefs. This dodtrine of a 
relation (as the Arabs call it) firft vejled  through 
the rfiother and then devejled  through the father,

is founded on a decifion o f O th m a n  in the 

cafe ofZuB A iR  and R a f i .
W e had occafion before, to mention the dif

ference (according to A bu Y usuf) between the 
fa th e r , and the grandfather, of the manumittor 
in regard to their fucceflion, with his fon , to the 
property of a freedman; nor can any thing of 
moment be added here; but it will be proper to 
explain at large the concluding cafe in the chap
ter of refduan es , which proves, that the rela
tion of enfranchifement may arife by the aid o f  
law  as well as by the a5l  o f  the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two clafles ; firft, between all thofe 
in afcending or defcending lines of confangui- 
nity, who are called near; fecondly, between 
brothers and filters, and their iflue, or between 
nephews or nieces and aunts or uncles, paternal
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or maternal, “who are called interm ediate; but, 
between thofe of the third, or dijiant, clafs, as 
the firft or other coufins, there is no prohibi
tion  ̂ now, if A mru or H ind  a  purchafe a 

kinfwoman or kinfman within either of the p ro
hibited  degrees, the flave becomes inftantly 
free, and a right of fucceflion vefts in the pur- 
chafor, though the mafterftiip began and ended 
in one moment. Call the three daughters of

H a r e t i i  a Have, Z u b a i d a , S a f i y a , A m i n a , 
who derived freedom from their mother, and

twe of whom, the firft and third, purchafe H a
re  th for fifty pieces of gold: he becomes in 
that inftant free; and, if he die leaving pro
perty, two thirds of .it go to his three daughters 
as their legal fhares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
o f it to Z u b a i d a , who contributed her th irty, 
and two fifths to A m in a , who added her twen
t y , pieces. To arrange the diftribution without 
fractions, begin with three, the denominator of 
the legal fhare: now two, its numerator, is 
prim e to the number of Iharers ; and one is prime 
alfo to j i v e ,  the number of refiduary portions; 
but th irty  and tw enty  are compojed to one an
other, fince ten meafures thirty by three and 
twenty by two  ; and j i v e ,  the fum of thofe tenths, 
may be confidered as ftanding in the place of the



number of refiduaries : again, five and three are 
prime to each other, and their produd is fifteen, 
which, being multiplied into three, the firft- 
mentioned denominator, produces forty-five, the

number of equal parcels, into which H a r e t h ’ s 
eftate muft be divided ; fo that thirty, or two 
thirds, may be diftributed in tens to the three 
daughters, and fifteen or the refidue, in threes to 
the two, who redeemed their father; Z u b a id a

taking in all nineteen, A m in a  fixteen, and Sa - 
f i y a , only ten, portions of the inheritance.

This is the calculation o f S h a r if , and the 
grounds o f it will prefently appear; but the 
operation might have been ihortened thus: mul
tiply the denominator of the legal Jhare into the 
number o f ftiarers, and then multiply the pro- 
d u d  into the denominator of the refiduary por

tions.
The chapter of exclufion *  is very perfpicuous; 

but the cafe of an unbelieving heir having really 
occurred in the time of A lt, we may infeit it 
as a monument of early Arabian jurifprudence. 
S o lm a  had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
with a Jon, who continued an infidel: on a dif- 
pute concerning the inheritance, A li and Z a id
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g ave a m o iety  to the w id o w e r , co n fid erin g  the 

fon  as a ctu a lly  dead, a th ird  to the h a lf-b ro th e rs , 

and the reft to fu ch  o f  th e reftduaries as b e 

lieved  in  the Koran; w h ile  I b n u ’l  M a s u u d  

in fille d , that the fon  w as dead as to the r ig h t o f  

in h e ritin g , but a live as to the p o w e r  o f  e x c lu d 

in g , and th o u g h t th at h e  d ro ve  the w id o w e r  

fro m  a moiety to  a fourth part o n ly  o f  S o l m a  s 

eftate but the fo rm e r o p in io n  has p revailed , 

and in a cu rio u s b o o k  (fo r w h ic h  there m u ft 

h a v e  been abundant m aterials) entitled  The Dif- 
fenfons of the Learned, it is adm itted , that, b y  

u n iv erfa l aflent, i f  Amru lea ve  a fath er, w h o  is 

e ith er a flave or an in fid el, and a paternal gran d 

fa th er, w h o  is b o th  free  and a b e lie v e r, the 

fa th er is con fidered  as dead in law to  all p u r- 

p ofes, and th e g ran d fath er is h eir  to A m ru .
W e come now to the Arabian method of af- 

certaining the fmalleft number of parcels, into 
which an eftate can be divided, fo as to avoid 
fractions in the legal diftribution of i t : that 
number we call the denominator, or devifor, of 
the eflate, though the Arabick word mean lite
rally the place o f coming out; and the problem 
is eafily folved by the following rules: if  the 
two numbers in queftion be prime, multiply 
one of them intp the other ; if they be compoft 
to each other, multiply the meafure of one into 
the fecond, and the produdl will be the number
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fought. The whole fedlion * is as clear as it 
could be made in a verbal tranflation; and it 
would be fuperfluous to add examples of all the 
cafes, which mull occur to every one, who has 
attentively perufed the preceding parts of the 
work.

A  cafe, which arofe in the reign of O m a r , 

has given occafion to fome debate f : L a i  l a  

died, leaving only A m r u  her hufband, H i n d a  

her mother, and A b l a  her filler of the whole 
blood. Now the hufband and filler were each 

entitled to a moiety, and the mother, to a third, 
of L a i l a ’s property, which, by the rule then 
ellablilhed, could be divided into Jix parts onlyj 
but A b b a s , a companion of M u h a m m e d , be
ing confulted by the Caliph, propofed, that the 
regular divifor Ihould be fo increafedy that of 
eight parts A m r u  and A b l a  might each take 

three, and H i n d a  two. The fon of A b b a s , 

whofe opinions were always rather ingenious 
than folid, was prefent at the decifion j but, 
fearing the bad temper of the Caliph, fupprelfed 
at that time his own fentiments: he thought, 
that the Jifler, having (as we have feen) a 
weaker right, Ihould bear the lofs, becaufe, 
where different rights concur, the weakeji invaria
bly yields', and he faid, that if an arithmetician
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could  num ber tb e  fands, y e t  he could  n ever 

m ake two halves and a third equal to a w h o le ; 

but his o p in io n  has never been adopted, becaufe, 

a lth o u gh  the fifier m a y in fom e cafes be r e 

m oved  into  a diftind: clafs o f  h eirs, y e t , w ith  a 

h u fb an d  and a m other o f  the deceafed, h er {hare 

is fixed  b y  p o fitiv e  la w , and fhe cannot b y  a n y  

m eans be deprived  o f  it j fo that the {hares o i 

all the claim ants m uft be d im in ifiied  in  exaB 
proportion; fo r  inftance, i f  the p ro p erty  had 

been twenty-four pieces o f  go ld , the m other 

w o u ld  claim  eight, and each o f  the other heirs, 

twelve; n o w  thofe claim s cannot all be fatisfied, 

but e igh t is to tw e lv e , as fix  to nine, w h ic h  w ill 

be the r e fp e d iv e  {hares, accord ing to the de- 

cifio n  o f  A b b a s .

E xa m p les o f  the d iv ifo r fix  increafed to feven 
and to nine, or o f  twelve to thirteen, fifteen, and 

fevcnteen, w o u ld  appear eq u ally  in gen io u s, but 

w o u ld  fw ell this co m m en tary  to an im m oderate 

f i z e : there are tw o  decifions, h o w e v e r, defend

in g  particular notice, becaufe th e y  w ere  m ade in  

real caufes, and h ave been u n iverfa lly  ap p roved .

Z u b a i d a  left h er h ufband A d n a n , w ith  two 
fiftcrs of the whole blood, tw o  fifiers by the fame 
mother only, and the mother h e r fe lf ; w h o fe  legal 

{hares, in  order as th e y  are m entioned, w e re  

a moiety, two thirds, a third,, and a fixth: it w as 

im poffible, therefore, to diftribute them  out o f
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thirty pieces, for inftance, d ivided  into fix  equal 

p a rce ls ; but the ju d g e , nam ed S h u r a i h , d i

v id ed  the w h o le  eftate into ten parcels, each con 

fin in g  o f  three pieces, and allotted them  to the 

claim ants in the p rop ortion  o f  their fhares ; that 

is, to the hufband, three parcels, to the lifters 

o f  the w h o le  b lood , four; to the half-fifters,

two; and to the m oth er, one; a llu rin g  A d n a n , 

w h o  at firft com plained o f  the ju d g e m e n t, that 

O m a r  had m ade a fim ilar d e c ifto n ; and this 

cafe acquired ce leb rity  am on g the Arabs b y  the 

nam e o f  S h u r a i h i y y a . T h e  n ext cafe, w h ich  

w as an fw ered  at once b y  A l i , w h ile  he w as 

h aran g u in g  the people in the mimbar, or pulpit,

at C u f a , is fu lly  ftated in  the t e x t :  the fhare 

o f  the w id o w  w as, regu larly , an eighth; that o f  

th e daughters, two thirds; and that o f  each pa

rent, a fixth, all w h ic h  cannot be diftributed out 

o f  twenty-four p a rce ls ; but A l i  pronounced, 

that the p ro p erty  o f  the deceafed fhould  be di

v id ed  into  twenty-feven equal parts, o f  w h ich  

th e w id o w  fh ou ld  h ave three; the daughters 

fixtecn ; and th e tw o  parents, eight. It is re 

corded, that, w h e n  the perfon, w h o  confulted 

A l i , w as m uch diflatisfied w ith  his anfw er, and 

afk ed  whether the widow was not legally entitled 
to an eighth, the Caliph faid rap id ly, “  it is b e

com e a ninth f  and proceeded in his harangue 

w ith  his ufual eloquence.
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T h e  arithm etical part o f  the Sirajiyya *  is v e r y  

fim ple, and m a y  be fo u n d  in  the firft pages o f  

all ou r elem en tary  b o o k s ; but the difference o f  

the Arabian id iom  occafions a little o b fcu rity . 

T h e  chapter on prim es and m eafures is fou nd ed  

on  a fim ple a n a ly fis : w h e n  tw o  num bers are 

com p ared , th e y  are either equal or u n e q u a l; i f  

u n eq u al, either the fm aller is an aliquot part o f  

th e  greater, or th e y  h ave a com m on  m eafure, 

w h ic h  m uft either be unit alone, or fom e num
ber,, w h ic h  the Arabs define a multitude compofed 
o f units. W h e n  the greateft com m on  m eafure 

is fo u n d  b y  the ru le, th e y  con fider the tw o  

num bers as agreeing in  a fractio n , w h ic h  has 

that com m on  m eafure fo r  its den om in ator and 

u n it fo r its n u m e ra to r; but the nature o f  the Ara- 
lick lan gu age m akes it im poffible to  exprefs in  a 

fin g le  w o rd  the fractions lefs than a tenth: thus 

twenty-feven and twenty-four agree, as th e y  e x 

prefs it, in  a  th ird  ; and a third o f  each num ber 

is  called its wafk, or m eafure, as nine o f  tw e n 

ty -fe v e n , and eight o f  tw e n ty-fo u r. A fte r  th is 

exp lan atio n  o f  the w o rd , w h ic h  is tranflated the 
meafure, there w ill  be no d ifficu lty  in  the fo l

lo w in g  cafes.

I. •f' A m ru  leaves only his father and mother 
and ten daughters: now, by the rule, his eftate
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ilio u ld  be divided into fix  parts, becaufe the 

(hare o f  each parent is a fixth , and that o f  all 

the daughters two thirds ; but four parts cannot 

be diftributed, w ith o u t a fra d io n , am ong ten 
p e rfo n s; for w h ic h  reafon w e  m uft m u ltip ly  

fv e t w h ich  is the m eafure o f  ten, into fix , 
w h ich  is the firft num ber o f  parcels,, and the 

p r o d u d  thirty is the num ber o f  lots, into w h ich  

the p ro p erty  o f  A m  ru  m uft in  f a d  b e divided * 

each o f  his parents tak in g  five lots, and each o f  

h is daughters two.
II. H i n d a  leaves her hu fban d , both  her pa

rents, and fix  d a u g h te rs; w h o fe  legal fhares are 

a  fourth, twofxths, and two thirds, o f  the in h e

ritance : n o w  the regular denom inator o f  the 

lots w o u ld  be twelve, but it is raifed to fifteen; 

an d  fince eight parcels cannot be diftributed 

e q u a lly  am o n g fix  daughters, the meafure o f  fix, 
o r  three, is m ultiplied  b y  fifte e n ; fo  that o f  

forty-five lots nine m a y go  to the hufband, twelve 
to  the parents, and twenty-four to the daughters, 

in  ex a d t proportion  to their firft d iftributive 

fhares.

It will be very eafy to apply the remaining 

rules to all the other examples given by Sir a -

j’ uddin*  ; but fince, in the tw o  laft cafes, 

w h ic h  are not lik e ly  to  occur, the inheritance
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mull be divided into 4320 and 5040 parcels, 
the calculation, after the Arabian mode, in 
words at length, would be insufferably tedious, 
and the reader may make it in figures with 
little or no trouble. The latter of thole two 
cafes * is, however, fubjoined ; becaufe it will 
fully explain the fedtion, in which no examples

A

are given. Sa a d  leaves two wives, f x  female 
anceftors, capable of inheriting together, ten 
daughters, and feven paternal uncles, whofe 
lhares of twenty-four (the root, as they call it, of 
this cafe) are three, four, fxteen , and one ; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafures, and 
working according to the rule, we come to 210, 
which muff be multiplied by twenty-four, and 
the produdt gives the fmallefl number of par-

A

cels, into which Sa a d ’s eftate can be duly di
vided: the produdts of that multiplicand (210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female anceftors, and 
daughters; and the allotment of each fharer ap
pears at once from the following proportions :

Persons. First Shares. M u l t i p l i c a n d . S hares  of  e a c h .

2 : 3 :: 210 : 531.
6 ; 4 :: 210 : 140.

10 | 16 :: 210 : 336.

302 A COMMENTARY ON

| I Page 232.



The laft ad of the Mufdnmn judge is to make 
an adual divifjon of the hate #; and we will 
luppofe that L a i l a , in the cafe anfwered by

by A bbas, had left Z aineb and A b l a , two 
fillers of the whole blood, with A mru,. her 
hufband, and H in d a , her mother; and that 
her property amounted only to twenty-five 
gold motors: now the root of the cafe is in- 
creafed, as we have feen, from fix  to eightt 
which is prime to twenty-five; and the pro- 
duds of two, the lhare of each filler, of three, 
the lhare of the hufband, and of onê  the lhare 
of the mother, multiplied by the number of 
gold mohrs, are 50, 75, and 25, which, divided 
by eight, give the following lhares: to each 
lifter, 6 mohrs, 4 rupees ; to A mru, 9 m. 6 r.; 
to H in d a , 3 m. 2 r. Had L a i l a ’s ellate 
been fifty gold mohrs, the dillribution would 
have been thus:

M. R.
Z aineb, . . . .  12,  8.
A b la , . . . .  12, 8 .
A m ru , . . . .  18, 12.
H in d a , . . . .  6, 4,

It feems needlefs to give examples of the 
fimple rules for afcertaining the dividends of 
each clafs\ but the palfage concerning creditors,
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at the clofe of the chapter, is made obfcure by 
extreme brevity, and requires' a fhort illuftra- 
tion. Suppofe the aflets of A mru to be nine.

A

pieces of gold ; his debts, Jive pieces to Sa a d , 
and ten to A hmed ; here the aggregate of the 
debts, Jifteen, is compofit to nine, and their 
meafures are jive, and three; fo that, by the rule 

, before-mentioned of diftribution among heirs,
A

A hmed will receive fix , and S aad , three 
pieces ; but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then Jifteen, ftanding in the place of the 
verification, as they call it, muft be the devifor 
of the feveral produces, arifing from the mul
tiplication of ten and five into thirteen, and the 
quotients 81 and 4! will be the refpe&ive divi-

A

dends of A hmed and S a a d .
The practice of fuhtraBion * arofe from the 

cafe of A bdur’rah m an  and his four wives,

decided in the reign of O th m an  ; and the fec- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. We 
have feen, that the widower is entitled to a 
moiety, the mother to a third, and the uncle, to 
the rejidue; fo that, if L a il a ’s eftate be divided 
into Jix parcels, the diftribution may be made 
without a fraction : but if the widower agree to
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keep the mahr, or nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three Jixths of the whole, the remainder, after 
deducting the mahr, muft be divided into three 
parts, of which the mother will have two, and 
the uncle one. So, if the mother agree to take 
a jewel, or other fpecifick thing, in lieu of her 
two Jixths; or the uncle, a flave or a carriage, in 
the place of hisJixth part, the remainder, which 
would be. four parts in the firft cafe, and Jive in 
the fecond, muft go to the other claimants in 
proportion to their ftiares. Again; if Amro

leave his mother Fa t im a , two fillers by the 

fame mother, L a t if a  and So l m a , and the foil
o f a paternal uncle, S elim  ; here alfo the in
heritance muft be divided, by the rule, into Jix 
parts: now, if the deceafed left a female Have 
and thirty gold mohrs, and, if  Solma confented 
to keep the Have inftead of her legal lhare, or a 

Jixth, the remainder of the property muft then 
be divided into Jive parcels, fix gold mohrs in
each, o f which Fa t im a  and L a t if a  muft
receive each one parcel, and Se l im , the three 
parcels, which remain. It is obvious, that, if 
the firft calculation were made, in the preceding 
cafes, on a fuppofition, that the taker of the 
fpecifick thing was dead or incapable of inhe
riting, there would be either a defeff or an ex- 

v o l . v i . x
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cefs ill Tome of the allotments to the other 

claimants.
There is no difficulty in the chapter on the 

return *, except what arifes from the Arabick 
Idiom, to which the reader is probably by this 
time habituated ; but it is neceffary to remark, 
that, although, by the letter of the Koran and 
the ftriCt rules of law, no return can be made 
to the widower or widow, yet an equitable prac
tice has prevailed, in inodern times, of return
ing to them on failure o f Jharers by blood and o f 
difant kindred. The laft cafe in the chapter can 
rarely occur; and the refult of the calculation 
(which fills ten pages in the P erf an work of

Maulavi K a s im ) is, that, of 144° pa^cels, the 
four widows take ( 3 6 X 5 = )  180; the nine 
daughters (36X28 =  ) 1008; and the fix  female 
anceftors ( 3 6 X 7 —) 252 ; fothat 45 parts go to 
each widow, 112 to each daughter, and 42 to 

each female ancefor.
The rights of the paternal grandfather have 

been more difputed than any other point of 
Arabian law ; no fewer than feventy contra
dictory decifions having been made concerning 
them in the reign of O m a r  ; but the difpute is 
now fettled among the Sunnis according to the

opinion of A bu H a n i f a  j and the chapter on
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aivijion feems to have been inferted merely from 
refpeCt to A bu Y usuf and M uham m ed , who 
diffented on this point from their mafter * :  it 
is one of the cleareft chapters in the Sirdjiyyah, 
and will be ufeful to us, if  the queftion fhould 
arife in a family of Shiahs, who follow, no 
doubt, the opinions of A li and Z ai d . The 
cafe called acdariyya, which was decided by the

fon of T h a b i t , and has acquired fuch celebrity 
in Irakf that it is diftinguifhed among the law
yers of that country by the epithet of algharra, 
or the luminouSi is a perfpicuous example of the 
grandfather’s divifion in a double ratio with the 
filler: the conjecture, formerly hazarded by 
myfelf, that it was named acdariyya, becaufe 
the rules of inheritance are dijiurbed by it in 
favour of the grandfather, had occurred, I fee, 
to fome Arabs, and is mentioned by S h a r if  
without difapprobation.

It will be neceflary to illuftrate by examples 
the chapter on J'ucceJJion to vejled hereditary in- 
terejis +.* and, firft, we may fuppofe, that Z aid

had two wives, named Z aineb  and L a t if a , 
and that Z aineb  died poffeffed of feparate pro
perty, leaving her hufband, her mother Z uhr a , 
and H ind A, her daughter by her former huf
band : now the legal fhares, in order as the

* Page 237—240. t  Page 2 10 —2-42..
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fharcrs are named, would be a fo u r th , a fx t h , 
and a m oiety; fo that regularly the eftate fhould 
be divided into tw elve  parts, but it is here di
vided into fo u r , becaufe there mull be a return 
to Zu hr a and H ind a , in the proportion of 
their fhares, that is as one to three j but, when 
Z aid  has taken his fou rth , the three fourths, 
which remain, cannot be diftributed in that pro
portion ; and, fince three and fo u r  are prime to 
each other, we therefore multiply fo u r ,  confi- 
dered as the number of perfons entitled to a re
turn, into f o u r , the denominator of the huf- 
band’s fh a r e , and the fquare number anfwers 
the purpofe of integral diftribution ; for off x -  
teen parcels Z aid  will be entitled to f o u r , Z uh
ra to three, and H inda  to nine.

Suppofe next, that Z aid  himfelf dies, before 
any diftribution actually made, leaving only

L a t if a  before-mentioned, his mother B a s ir a ,

and his father A b i d : here fo u r  parts of the 
former inheritance having vefted in. him, the

diftribution is eafy; one part going to L a t i f a ,

as her fou r th , one alfo to B a s ir a , as her third
o f  the r e f  due, and two parts to A bid ; in exa£t 
proportion to their feveral claims on his own 
eftate.

Thirdly, fuppofe. H i n d a  to die before any 
actual diftribution, leaving the before-named
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Z uhra, her grandmother, Z u b a id a  her 
daughter, and two fons, H a t i f  and B a s h a r : 
now fhe had a 'vejled intereft in nine parts out of 
the fxteen, and, her own eftate being divifible 
into Jix parts, we obferve, that nine and fix  are 
compofit to each other, or agree, as the Arabian 
phrafe is, in a third; fo that a third of fix, or 
two, muft be multiplied into fxteen , and the 
product thirty-two will be the denominator 
for both cafes ;, for of thirty-two parts nine will 
veil in Z u h ra  (Jix as mother to Z a in e b , 
and three as grandmother to H in da), twelve in 
the two fons, three in Z u b a id a , and eight in 
Z a i d s  reprefentatives; fince, to afcertain the 
fhare of each individual, the juft-mentioned 
fhares out of Jixteen muft be multiplied by two, 
and thofe out offix , by three, which is here 
called the meafure of H in d a ’s vefted intereft.

Let us fourthly fuppofe, that Z uhra alfo 
dies before any diftribution, leaving her huf-

A

band C a a b , and two brothers C ali b  and

T ar  i f . Now her own eftate is arranged by 
four, the hufband taking a moiety, and each of 
the refiduaries one fourth ; but four and nine are 
prime to each other; and four, therefore, mul
tiplied by thirty-two, produces an hundred and 
twenty-eight, the denominator of both cafes: 
we muft then multiply by Jour the fhares out of 
thirty-two, and by nine the fhares out of four,
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and the produdts will be lots o f the feveral

claimants ; eight parcels going to L a t i f a , fix- 
teen to A b id , eight to B a sir  a, forty-eight in

moieties to H a t if  andBASilAR, twelve, to Z u -
A

b a i d a , eighteen to C a a b , and eighteen in

moieties to C a l i b  and T a r if .
W e need only add, that, although the con- 

clufion o f the chapter before us be obfcured by 
. its extreme concil'enefs, yet it plainly means, 

that, “  when any number o f heirs die fuc- 
“  ceffively before the diftribution, i f  the fhares 
“  vejted in the laft deceafed do not quadrate 

with the arrangement of his own eftate, we 
“  muft confider all thofe, who died before him, 
“  as one deceafed heir, and himlelf as the fecond, 
“  and then work, by the preceding r u l e s t o  
give’ more examples would be very eafy, but 
the reader would find them infupportably te

dious,
All controverfies on the claims of the next of 

kin, who are neither Jharers nor rejiduaries, are 
now at an end *; for it feems to be fettled, that 
they fucceed according to the order prefcribed 

in our text.
I. On the firji clafs of diftant kindred the 

dodtrine o f A bu Y usuf has far more fimplicity
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than that o f M u h a m m e d , in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants o f

A m r u ’ s eftate *  : he will fee, that A bu  Y u s u f  

would divide that eftate into fifteen parts, giving 
one to each o f the female, and two, by the rule 
in the Koran, to each o f the male, defendants; 
but that M uh am m ed  would arrange it infixty 
parcels, twenty-four of which would go to the 
reprefentatives of the three fons, and thirty f ix  
to thofe of the nine daughters; due regard be- 
ing paid to the double portion o f the male de
fendants, fo as to bring the {hares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four*, nine, three, f i x ; fix , 
two, four-, three, two, one. The corre&nefs o f 
this method has, it feems, obtained it a prefer

ence over that o f A b u  Y u s u f , whofe pradlice, 
however, is followed, on account o f its facility, 
in Bokhara and fome other places; although o f

the two different traditions from A b u  H a n i f a , 

that reported by M u h a m m e d  be the more 

publickly known and the more generally be

lieved.
The reader would be unneceffarily fatigued,
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i f  w e  w ere to exh ib it e v e ry  ftep o f  the arithm e

tical procefs, b y  w h ic h  the eftate o f  A m r u  m uff 

be diftributed, accord in g  to  rhe opinion  o f  M u-  

h a m m e d , b etw een  his great grandfon b y  fe

m ales o n ly , and his two great granddaughters, 
w h o  h ave the advantage o f  a m ale in  the line 

o f  defcent * ;  nor does the fedtion con cern in g  

th e difference o f  fides require elucidation.

II. On the fecond clafs, or the grandfathers 
and grandmothers, who are excluded from Jhares, 
we need only fum up the dodtrine of our au

thor in the words of S h a r i f  :— “  The degrees 
u in this cafe are either equal or unequal ; if  
“  unequal, the nearer is preferred ; if equal, the 
“  preference is given to the perfon claiming 
“  through a fharer; if there be an equality in 
“  that refpedt, the fides muft be the fame or dif- 
“  ferent; if different, the diftribution muft be 
*? made in thirds, the paternal fide having a 
lc double allotment ; if the fame, the fexes of the 
u roots, or anceftors, muft agree, or not; if 
“  they agree, the eftate muft be diftributed ac- 
“  cording to the perfons of the branches, or 
“  claimants; if not, according to the fir f t  rank 
M that differs, as in the preceding clafs f .’

III. There feems no difficulty in the chap
ter £ on the third clafs of diftant kindred ; but
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it m u ft be rem ark ed , th at a lth o u gh  th e brothers 

and fillers  b y  th e fam e mother only take e q u a lly , 

a cco rd in g  to  th e Koran, w ith o u t a n y  diftindtion. 

o f  fe x , y e t  that e x c e p tio n  to  th e  general ru le  b y  

no  m eans exten d s to  th e iffue o f  fu ch  brothers 

and lifters.

IV. Although the claims of uncles and aunts, 
in three cafes, be clearly explained in the text 
yet it may not be improper to fubjoin an e x 

ample from the commentary of Maulavi K a 
sim , which the following pedigree will make 
more intelligible than his dry Hate of the cafe:

H i n d  a — A m r u — Sulma (— S c j h a il )— U m a r

L e b i 'd  Zaineb A zza  B e c r

<---------------------,v -------------------------- >

Z a i d .

A m r u , h a v in g  had b y  H i n d a  a fo n , nam ed 

L e b i d , m arried  S u l m a , b y  w h o m  he h ad  a  

d a u g h te r, nam ed Z a i n e b  : after A m r u ’ s d eath , 

S u l m a  m arried  S u h a i l , to  w h o m  Ihe p ro

d u ced  A z z a , and after his d eath , Ihe m arried 

U m a r , by  w h o m  Ihe becam e the m oth er o f  

B e c r  : n o w  Z a i d  w a s the fon  o f  L e b i d  an d  

A z z a ; an d  h e died, le a v in g  no heirs but

1  Pa<re 253.o
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B e c r  the brother, by the fame mother, of his 
mother A z z a , and Z a i n e b , who was his pa
ternal aunt by the fame father Amru, and his 
maternal aunt by the fame mother Sulma. In 
this cafe, the property of Z a id  mult be divided 
into nine parcels, of which the paternal aunt 
will have two thirds; and the remaining third 
will go to the maternal uncle and aunt in the 
ratio of two to one-, fo that Z a i n e b , in her 
two characters, will be entitled to feven ninths.

There feems no neceffity to expatiate on the 
children of uncles and aunts, or on the coujins, 
as we Ihould call them, in different degrees * ; 
becaufe the text will be fufficiently perfpicuous 
to thofe, who perfectly underftand the preced
ing feCtions: but, fmce a curious cafe is put by 
S h a r if , I am unwilling to fupprefs it; efpe- 
cially as it will throw light on the whole fubjedt 
before us. The father of A mru had a brother,

Z a i d , and two filters, Z a in e b  and A a i s h a , 
by the fame father o n ly : his mother alfo had a

brother, H a r e t h , and two filters by the fame 
father, named H i n d a  and A s i m a :. firft, his 
father and mother died; then, all his uncles and 
aunts, leaving the following ilfu e: Z a id  left 
two daughter’s daughters, who were alfo the 
daughters of Z a i n e b ’s fons ; A is h a , two fons
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c f  her daughter; H a reth , two daughter’s 
Tons, who were alfo the fons of the fon of H in- 
d a ; and A sim a , two daughter’s daughters; 

as in this pedigree ;

Z  a i d .  Z a i n e b .  A a ' i s h a .  H a 'r e t h .  H i n d a .  A sima.

D.----- S. D. D .----- S. D.

i i i i
D. D. S. S. S. S. h>- IX

A mru  himfelf afterwards died, with no heirs 
hut the grandchildren of his uncles and aunts: 
In this cafe A bu Y usuf would have divided 
the inheritance into thirty parts ; twenty for the 
paternal fide ; that is, Jive for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and ten for the maternal 
fide, or four for each of the fons, who are dou- 

l bly related, and one for each of the daughters:
but M o h a m m e d , having divided A m ru ’s 

I ellate into thirty-fx allotments, would have
given twenty four to the paternal, and twelve 

[ to the maternal fide; that is, f x  to each o f
Z a id ’s granddaughters, as fuch, and four to 
each of them, as granddaughters of Z a i n e b ;

I two to each of A a is h a s  grandfons; three to

I each grandfon o f H a r e t h , as filch; and two
I more to each of them, as grandfons of H in d a ;

4
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while one thirty-fixth part would have gone to 
each of A sjm a’s female defcendants. The rea- 
fon of thefe different diftributions will appear 
from what has preceded ; but the arithmetical 
proceffes would fill many pages, and would be 
thought, I am perfuaded, unneceffarily prolix.

On the chapter concerning hermaphrodites *, 
I fhall make no particular obfervation; fince 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjedt is too fhocking to 
be difcuffed without actual neceffity; nor will 
it anfwer, I imagine, any ufeful purpofe to re
late the old Arabian ftories, and ftrange opi
nions of fome lawyers, concerning the longeft 
poflible time of geftation "j~; which is now

limited, on the authority of A a i s ha , one of 
M o h a m m e d ’ s wives, to two years; and, though 
the Mufelmans have traditionary accounts, of 
three, four, or even five children produced at 
one birth, yet the practice, we find, is to re- 
ferve the fhare of one fon; or that of one daugh
ter, if, on fuppofition of her birth, the fum 
referved would be larger The pradlice of 
refervation for the unborn child is well explain
ed by the cafe in the text, to which we may 
now proceed, fince the reft of the chapter needs 
no illuftration; unlefs it be neceffary to inform
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the reader, that a widow ought by law to ab- 
ftain for a certain time after her hufband’s 
death, from the careftes of any other man ; and, 
if  {he freely confefs that fhe has not abftained, 
it cannot be certain, that her hufband was the 
father o f a child born more than fix months 
after his death. Let us then fuppofe A m r u  to 
die, leaving a daughter Z a i n e b , his mother 
A s u m a , his father L e b i d , and his wife H i n -  

d a  enfeint So that, if  a male child be born, 
A mru ’s eftate ought regularly to be divided 
into twenty-four parts, but, on the birth of a 
female, into tw enty-feven; becaufe, in the firft 
cafe, the fa r e s  are an eighth, for the widow, 
and af x t h  for each of the parents ; but, in the 
fecond, befides the fhares juft mentioned, the 
daughters would have two-thirds between them, 
and it would be the cafe o f Mimheriyyaf.. Now 
three is the common meafure of twenty-four and 
twenty-feven, and the feveral meafures of thofe 
numbers are eight and nine, either of which, 
multiplied into the other whole number, 'gives 
two hundred and fixteen  for the product; and 
that, according to what has preceded, is the 
number of fhares into which the inheritance 
muft be actually divided. In the fir ft cafe 
H i n d  a  would have twenty-feven fhares; L e b i d  *

* Pace 260. Pace 227, 228.O O '
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and A suMa , each th ir ty -fx ; the pofthumous 
fon feventy-eight, and Z aineb , his fifter, thirty- 

nine; but, in the fecond, the widow would 
have twenty-four; and each of the parents, 
thirty-two ; while the pofthumous daughter and 
her fifter would divide the remainder between 
them, each taking J ix ty fo u r  ihares. Should 

fo u r  pofthumous fons be born, ninety-nine fhares 
would go to the widow and both parents; while 
the remainder would be divided among the 
children by the rule before mentioned, Z aineb 
receiving thirteen parts, and each of her bro
thers twenty-Jix; but, in the cafe of a mifcar- 
riage, the daughter would be entitled to a hun
dred and eight parts, or a moiety of the whole 
eftate, and the nine parts remaining would go to 
L ebid as refiduary heir.

The time, at which an abfent perfon is pre
fumed in law to be dead, has varied, we fee, in 
different ages*; but the modern practice I under- 
ftand to be this: if Z aid has been fo long ab
fent, that no man can tell whether he be dead 
or alive, and if feventy years have elapfed from 
the day of his birth, he is prefumed to be dead, 
as to his own property, from the end of that 
term, but, as to his hereditary claims on the 
.property o f another, from the day of his abfencej

318 A COMMENTARY ON

* Page 262.



io that, in the firft cafe, no perfon, dying within 
the feventy years, could have inherited any part 
of b is'ed ate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was miffed. Though the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim, be fufHciently clear from what has juft 
preceded, yet a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If H ind a  then die at Murjhedabad, leav
ing A mru her hufbandi with two fillers of the 
whole blood, NA'DiRAandSAcfNA, allrefiding 
in that city, and a whtole. brother Zaid, who 
has long been abfent and unheard of, we muft 
confider what effedt his life or his death would 
have on the inheritance : if he be dead, A mru 
muft have a moiety of the eftate, and the fillers 
two thirds between them ; and, if he be living, 
the widower will ftill have a right to his half, 
but Z aid will take twice as much as either of 
the fillers. Now, on the firft fuppofition, the af- 
fets of H inda muft be divided, as we have 
fhown, into Jeven fhares, of which A mru muft 
have three, and each of the fillers, two-, but, on 
the fecond, into eight parts, four  of which go 
to the hulband, and two to the brother, while 
Na d i r a  and S aci'na can only have one a 
piece; fo that the widower has an intereft in 
fuppofing Z aid alive, and the lifters, in fup- 
pofing him dead: fifty -fix , therefore, or the
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product of j'even and eight, which are prime fo 
one another, is the number of {hares, into which 
the eftate muft be divided ; twenty-four of them 
being delivered to A mru, and feven to each of 
the females, as the leaft {hares to which they can 
in either event be feverally entitled; if Z aid 
then return to the city, four {hares more go to 
A mru, and fourteen are the right of the bro
ther ; but, if his death be proved, or prefumed 
by lapfe of time, the. eighteen referved {hares 
muft: be divided equally between S ac i n  A and 
N a  d i r a , to complete their two fevenths, which 
the law gives, in that cafe, to each of them. 
The Ferjian commentator has added three cafes, 
in one of which the two firft divifors of the af- 
fets are compofit to each other; but the opera
tion in all of them is too eafy to require an ex
ample.

In the fe&ions concerning apoftates and pri- 
foners of war*, there feems to be no obfcurity; 
but it is proper to add, that, as the law is now 
fettled, the . heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal {hares, whether they were born be
fore or after his apoftafy ; though a hulband or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diflolution of 
the marriage.

* Page 264.o
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We are now come to the concluding fedtion, 
which cannot be better illuftrated than by two 
feigned cafes from the Perfian and Arabian com
ments. i. Z aid and his daughter A bla were 
at fea in the fame fhip, together with Bashar, 
his brother’s fon, and his great nephew A mru , 
fon of Ba s h a r : the fhip was loft, and all, 
who were in it, perifhed; fo that which of 
them firft died, could never be clearly afcer- 
tained. Now A mru left behind him a wife 
and a daughter; and A bla had an only fon: 
in this cafe, by the opinion of A bu H anifah  
and his followers, the four drowned perfons 
are fuppofed to have perifhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpedlively, according to the rules, 
which have been already explained; but by one 
of two traditions from A lt, the abets of Zaid 
being equally divided, and A bla being fup
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Ba s h a r , 
and then in A mru, between whofe widow and 
daughter it is diftributable according to law. 
2. K a 'sim and his younger half-brother H asan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted : then, if each of 
them left ninety pieces of gold on fhore, the pro-
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perty of each muft be feverally diftributed, ac
cording to the H a n i f e a n s ; the daughter of 
each taking half, or forty-jive pieces; the mother 
a f ix th , or fifteen , and the manumittor, as refi- 
duary, the thirty pieces which remain; but ac
cording to A l i , the younger brother H asan be
ing firft confidered as the furvivor, that refidue 
veils in him, and is then diftributed, in the juft 
mentioned ratio ; h a lf of it, or fifteen , going to 
his daughter; a fix th , or fiv e  pieces, to his mo
ther ; and ten, the refidue, to his patron; next, 
K a 'sim being fuppofed to have furvived, the 
lame rule is applied to him; fothat the daughter 
of each takes on the whole fixty\ the mother, 
twenty ; and the m,anumittor, ten pieces of gold.
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=  ✓  ** ✓  ✓  ✓  ">Ŝ  X 's* y
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✓  5 5  ^  ^  S  55 5 5  35 ✓  ✓

o
O - J O ^ O  ^ §  O H O  ̂ x  -50 S  <m! 2 s  S- 2 s  sO  sO

^ & s  S

s  O Cj OS O s  O . s  Xu 2 s s  O $ >x* O O ~S- s  s  ^ s  O

LyX̂ c I 5c X c / » ^ y^  cXjjJU CiAÂ JI
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*$  ̂ /* Z' „J£**- S' x

^ ^  ^*OSO x  O O^z/O-^O _3 o  0 * 0
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* ✓ > ✓  *’ £ x -* «**

J  f .  - f  * ** W . # -* V ?  V I? 1 ^  ^  < °  v ° i  J  i f Y  /  y y  i OI J I *w-tA*fl) I^ I Î AJ ̂  I CÎ IaJ^ I
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cXoti î£jlĵ JI c\Jj >yl̂ =D )̂l£==> 1̂ c>Jj ^ aS
^ s  s  '  ^ ^ ' S  S'

j  s  0'S. J / / 0  J  ^ O s’ sO .s’ J v j *3 s’ s  s  J O j  O t

mjIcXjI ajOU ( *̂**3: 1 p  A-U I L-S^
ss s  S' S' > S'

0 -5 ^ 0  J s  O # sXL ^~s s  o  Oss* •* '  '  °^ ^ ?\

I 0̂ \AAJ $. j*y£A£ (J ^
X /• ' s '  #

J  XL 3 s  '  & XL s J s  o s s s 'O  ^ / O J i O  , sO  J  a

<UJI O^s:AC j  C^iUciJ j l  AijJ ^l^irM ^JvJ!
✓  x- ✓  ; ** r



M

^  \ ?  ** °  >x-jS ' O-J-J'V /  >«7£ 3 >*) s
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s  " j   ̂ o .  s s s o ?) y  s / i  « - a  ® - -• ® ? ••f * °  1
tV̂ j  ̂ (^e ^O^Otolc A*AC tV̂ J <-*=J J  (J^r* 1

j  «- .  o  .  <• .  '} o *  j  o < ,f S  o . o  . x O  -  o  . .

CxAyJI lcilly£E=j >yNJ«j (̂ -̂ e AAAwjyJi cK*̂ «'"*
■ s x  ; /£ r v  , .  . v

0 x 0  O xx^O x O x O x  O x^  CS x  ° t  °  .< ?  f  ° & ?

^ - U j I ^js-o a U j^ J !  o j V 0 * ' ^
X ^ x  X X y *



x  O £ _J X X ^  "s~ > (J v V  o  X s’ s’ ^ s’ i  O /*
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^ _J x  x  O xO x  x  x  O I  x  x* w x£ O 0 /  -<

yw j_^ ^ ^ L * J ! J i u * J  ^ l i  (JoI (js^o aaX^
X* ** '* X ' ✓  ^  ^ x  ^

O O ✓ * O / O  / O /  O I  ||g x  x x  O ^ s’ s' s’ O f j |  Sj x-> o  x

L— r̂AAisN̂J J  ^jLXj
S’ s' '  ^  5S 9  g  's' s'

> j, x  o  £ O s ' x L s J s  o  x  O x s' n s' o  o  *  -> x O x

O i i l  j  (^1 AaI c c iy . ^  LK3/  T j ^ *  v.59 ' ^ J
x  ^  ^  />* * >  # ^ V

& j  O  ̂ u» ^ w ->* o  x  ^ ^ ^

J ^ = s  L-^*oli ^1 j  ^ U j  c ûwj L y  ♦ ( Y * - ^

lo



s  O J  /  O /O ^ O / /  55 ^ *5„ .✓  O ^ s  O s  O O ^

I  l y A * c  A a X c  (^ j ^ o \ J ^

s ' : ■ *£ ^  s ' * V  ' S  S  ^

°  ^ s> Z s-} s  O ^ CC s  s  s  O 3 s  O % 3  £  s' 3 s  £ 0 ^ 0  5; ^

II ^ 7 * ^   ̂ ^ -> o  O   ̂ J / ^  < *^5****-^  ^
^  \ .  ## 1 ^

^  ^  O s  s  55 s  O s  O s  S  O S  O s  s  O O s
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 ̂  ̂ .  / z' ,  ̂ X ^ <* Vil.

O J  . 1 < O -> - 5 u J . /  ^ ^ °  °  ^  ' ll  ^

C^JjJ! 4 AajL̂ J ^j*-o O^V^L? Cl)*̂ 0 5̂ ?/ ^ =X ~s=  ̂  ̂ y ^

j i  J  X .  0 . 0  * £\&  4 . v f r 50 ^  '̂  % f t  v f  A
<̂ J===23 Oc .̂1  ̂^JJ (̂ .̂ 0 5-^" ^  %̂1

J T . O . s s O ^ J .  .  O ^  I > ° J | ^  ^  °  ^  - J O J  .  > .

^rsT° L4»l c^JoJI L_0Jo ^ r s f

- - '.o  , .o #l - °-\J? * r l  \ . i°  *\^  AajLJ t£=3 &AX*D U U aJ  4 * 2̂pTI O J c i Vw^Xâ J
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+ ' *r *  ̂ *#  ̂ ** ** , v■ •*



o

2 r °  (^kuw v—<i*2xJl jJ «-j((

<^_5  ̂ ^  3  ^U^=aj' ( J ^ o j j f  L̂ J J j  J j  ^

a  JJUI  \i ^ £ - > - ' - •  / O J  / o ug l . ^To   ̂ S O  5*

lOy^2*** (^y*-c O J ^ V  O  ■ ' '̂,*0* ^  L̂ Ĵ w-U*  ̂ / ✓  ✓
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s s  s  s  O s  -  « -> X 0 6  ^  o  O X *
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AN

E S S A Y
ON

T H E  L A W  OF B A ILM E N TS.

In tutelis, societaiiibus, Jiduciis, mandatis, rebus emptis-venditis, conduclis-lo- 
catis, quibus vitae societas continetur, magni est judicis statuere (prsesertim 
cum in plerisque sint judicia contraria), quid quemque cuique prcestare 
oporteat.

Q. Scjevo la , apud Cic. de Offic. lib. Ill, 
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ESSAY
ON

THE LAW OF BAILMENTS.

-r ---

H A V IN G  lately had occafion to examine with 
fome attention the nature and properties o f 
that contract, which lawyers call b a i l m e n t * 

or, A  delivery of goods on a condition, exprejfed 
or implied, that they f la il he reftored by the bailee 
to the bailor, or according to his directions, as 
foon as the purpofe, for which they were bailed, 
f la il be anfwered, I  could not but obferve with 
furprife, that a title in our E n g l i s h  law, which 
feems the moft generally interefting, fhould be 
the leaft generally underftood, and the leaft pre- 
cifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice
ties, which attend our abftrufe, though elegant, 
fyftem of real property, and without being at 
all acquainted with that exquifite logick, on
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which our rules of fpecial pleading are founded ; 
but there is hardly a man of any age or ftation, 
who does not every week and almoft every day 
contradl the obligations or acquire the rights of a 
hirer or a letter to hire, of a borrower or a lender, 
of a depofitary or a perfon depojiting, of a commif- 
Jioner or an employer, of a receiver or a giver, 
in pledge; and what can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
we have np juft idea ? Nor muft it ever be for
gotten, that the contracts above-mentioned-are 
among the principal fprings and wheels of civil 
fociety; that, if  a want of mutual confidence, 
or any other caufe, were to weaken them or 
obftruCt their motion, the whole machine would 
inftantly be difordered or broken to pieces: pre- 
ferve them, and various accidents may ftill de
prive men of happinefs; but deftroy them, and 
the whole fpecies muft infallibly be miferable. 
It feems therefore aftonifhing, that fo important 
a branch of jurifprudence ftiould have been fo 
long and fo ftrangely unfettled in a great com
mercial country; and that, from the reign of 
E l i z a b e t h  to the reign of A n n e , the dodtrine 
of bailments fhould have produced more con
tradictions and confufion, more diverfity of opi
nion and inconfiftency of argument, than any
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other part, perhaps, of juridical learning; at 
leaft, than any other part equally fimple.

Such being the cafe, I could not help imagin
ing, that a fhort and perfpicuous difcuflion of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them with 
thofe of other nations, together with an invefti- 
gation of their true fpirit and reafon, would not 
be wholly unacceptable to the ftudent of Englifh 
law; efpecially as our excellent B l a c k s t o n e , 

who of all men was beft able to throw the clear
ed: light on this, as on every other, fubjedt, has 
comprifed the whole doctrine in three para
graphs, which, without affecting the merit of his 
incomparable work, we may fafely pronounce 
the leaft fatisfadf ory part of it ; for he reprefents 
lending and letting to hire, which are bailments 
by his own definition, as contracts of a diJlinSt 

fpecies; he fays nothing of employment by com- 
mi [[ion; he introduces the dodtrine of a diflrefs, 
which has an analogy to a pazvny but is not pro
perly bailed; and, on the great queftion of re- 
fponfibility for negledt, he ipeaks fo loofely and 
indeterminately, that no fixed ideas can be col- 
ledted from his words*. His commentaries are

1 I  Comm. 452,453, 4 5 4 .

/
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the moflcorredt and beautiful outline, that ever was 
exhibited of any human fcience; hut they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo- 
ever it may be delineated, will make a geogra
pher: if, indeed, all the titles, which he pro- 
feffed only to fketch in elementary difcourfes, 
were filled up with exadtnefs and perfpicuity, 
JEnglifhmen might hope at length to poffefs a 
digefl of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular circumflances; a work, which 
every lover of humanity and peace mufl anxi- 
oufly wifh to fee accomplifhed. The following 
effay (for it afpires to no higher name) will ex
plain my idea of iupplying the omiffions, whe
ther defigned or involuntary, in the Com
mentaries on the Laws of E n g la n d .

I propofe to begin with treating the fubjedt 
analytically, and, having traced every part of it 
up to the firfl principles of natural reafon, fhall 
proceed historically, to fhow with what perfedt 
harmony thofe principles are recognifed and efla- 
blifhed by other nations, efpecially the R o m an s, 
as well as by our E n g l i s h  courts, when their 
decifions are properly underflood and clearly 
diflinguifhed; after which I fhall refume fyn- 

thetiCally the whole learning of bailments, and 
expound fuch rules, as, in my humble appre-
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Wnfion, will prevent any farther perplexity on 
this interefting title, except in cafes very pecu
liarly circumftanced.

From the obligation, contained in the defini
tion of bailment, to reftore the thing bailed at a 
certain time, it follows, that the bailee mull keep 
it, and be refponfible to the bailor, i f  it be lojl or 
dajnaged; but, as the bounds of juftice would in 
moft cafes be tranfgrefied, if he were made an- 
fwerable for the lofs of it without his fault, he 
can only be obliged to keep it with a degree of 
care proportioned to the nature of the bailment; 
and the inveftigation of this degree in every par
ticular contract is the problem, which involves 
the principal difficulty.

There are infinite ffiades of care or diligence 
from the flighteft momentary thought, or tran- 
fient glance of attention, to the moft vigilant 
anxiety and folicitude; but extremes in this cafe, 
as in moft others, are ijiapplicable to practice: 
the firft extreme would feldom enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded ; fince it would be 
harlh and abfurd to exadt the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are feek- 
ing, mud lie fomewhere between thefe extremes;
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and, by obferving tbe different manners and 
characters of men, we may find a certain ftand- 
ard, which will greatly facilitate our inquiry; 
for, although fome are exceffively carelefs, and 
others exceffively vigilant, and fome through 
life, others only at particular times, yet wc 
may perceive, that the generality of rational men 
life nearly the fame degree of diligence in the 
conduCt of their own affairs; and this care, there
fore, which every perfon o f common prudence and 
capable o f governing a family takes of his own 
concerns, is a proper meafure of that, which 
would uniformly be required in performing 
every contract, if there were not ftrong reafons 
for exuding in fome of them a greater, and per
mitting in others a lefs, degree o f  attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a feries con- 
fifting of variable terms tending indefinitely to
wards the above-mentioned extremes, in propor
tion as the cafe admits of indulgence or demands 
rigour: if the conftruCtion be favourable, a de
gree of care lefs than the ftandard will be fuffi- 
cient; if rigorous, a degree more will be required; 
and, in the firft cafe, the meafure will be that 
care, which every man o f common fenfe, though 
abfent and inattentive, applies to his own af
fairs; in the fecond, the me&fure will be that
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attention, which a man remarkably exadt and 

thoughtful gives to the fecuring of his perfonal 
property.

The fixed mode or ftandard of diligence I 
(hall (for want of an apter epithet) invariably 
call O r d i n a r y ; although that word is equivo
cal, and fometimes involves a notion of degra
dation, which I mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguilhed by any precife deno
mination : the firft may be called l e s s , and 
the fecond, m o r e , t h a n  o r d i n a r y  dili
gence.

Superlatives are exa&ly true in mathematicks; 
they approach to truth in abftrad morality ; but 
in pra&ice and adftual life they are commonly 
falfe : they are often, indeed, ufed for mere in- 

tenjives, as the m o s t  diligent for v e r y  diligent; 

but this is a rhetorical figure; and, as rhetorick, 
like her filler poetry, delights in fidion, her lan
guage ought never to be adopted in fober invefti- 
p-ations of truth: for this reafon I would rejedO
from the prefent inquiry all fuch expreflions as 
the utmoft care, all pojfible, or all imaginable, 

dilige?icey and the like, which have been the 
caufe of  many errors in the code of ancient 
R o m e , whence, as it will foon be demonftrated,
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they have beeii introduced into our books evert 
of high authority.

Juft in the fame manner, there are infinite 
{hades of default or negledt, from the flighteft 
inattention or momentary abfence of mind to 
the moft reprehenfible fupinenefs and ftupidity; 
thefe are the omiflions of the before-mentioned 
degrees of diligence, and are exa£tly correfpond- 
ent with them. Thus the omiflion of that 
care, which every prudent man takes of his ow?i 
Property, is the determinate point of negligence, 
on each fide of which is a feries of variable 
modes of default infinitely diminiftiing, in pro
portion as their oppofite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
flighteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be
comes in theory, as it exadlly does in practice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli
gence is therefore a mean between fraud  and 
accident; and, as the increafing feries con
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
term melts into it or vanifhes, fo the decreafing 
feries continually approximates to the fecond ex
treme, and at length becomes nearer to it than 
any aflignable difference: but the laft terms be-
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ing, as before, excluded, we muft look within 
them for modes applicable to practice; and thefe 
we fhall find to be the omiffions of fuch care as 
a man o f com?non fenfe, however inattentive, and 
of fuch as a very cautiousj and vigila?it man, re- 
fpedtively take of their own pofj'effions.

The conftant, or fixed, mode of default I like- 
wife call o r d i n a r y , not meaning by that epi
thet to diminifh the culpability of it, but wanting 
■ a more appofite word, and intending to ufe this 
word uniformly in the fame fenfe : of the two 
variable modes the firft may be called g r e a t e r , 

and the fecond, less, than  o r d i n a r y , or the 
firft gross, and the other, s l i g h t  negled.

It is obvious, that a bailee of common honefty, 
if  he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 

' thing bailed : fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and injure 
the bailor.

It is not lefs obvious, though lefs pertinent to 
the fubjeft, that infinite degrees offraud may be 
conceived increafing in a feries from the term 
where grofs negleSt ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the lighteft to the moft atrocious; 
and, in the fame manner, there are infinite degrees 
of accident from the limit of extremely flight ne«
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gleCt to a force irrejlftible by any human power. 
Law, as a practical fcience, cannot take notice 
of melting lines, nice difcriminations, and eva- 
nefcent quantities; but it does not follow, that 
negledt, deceit, and accident, are to be confidered 
as indivifible points, and that no degrees whatever 
on either fide of the ftandard are admiflible in 
legal difquifitions.

Having difcovered the feveral modes of dili
gence, which may juftly be demanded of con
tracting parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerable for the omjflion of 
them.

When the contract is reciprocally beneficial to 
both parties, the obligation hangs in an even ba
lance ; and there can be no reafon to recede from 
the ftandard: nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee fhould be refponftble for no more . 
than ordinary negletf-, but it is very different, 
both in reafon and policy, when one only of the 
contracting parties derives advantage from the 
contraCl.

If the bailor only receive benefit or convenience 
from the bailment, it would be hard and unjuft 
to require any particular trouble from the bailee, 
who ought not to be molefted unneceffarily for 
his obliging conduCt: if more, therefore, than
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good faith were exacted from fuch a perfon, 
that is, if he were to be made anfwerable for lefs 
than grofs negledt, few men after one or two 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im
paired.

On the other hand, when the bailee alone is 
benefited or accommodated by his contract, it is 
not only reafonable, that he, who receives the 
benefit, Jhould bear the burden, but, if  he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer even for flight negledf, 
few men (for acfts of pure generality and friend- 
fhip are not here to be fuppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
loft in civil fociety.

This diftindfion is conformable not only to 
natural reafon, but alfo, by a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contracts, when it con
travenes no maxim of morals or good govern- 
ment; but, when a different intention is ex- 
prejfed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a fpecial under
taking, make himfelf liable for ordinary, or flight, 
negledl, or even for inevitable accident: hence, as 
an agreement, that a man may fafely be difhoneft, is 
repugnant to decency and morality, and, as no
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man {hall be prefumed to bind himfelf againft 
irrejijtible force, it is a juft rule, that every bailee 
is refponfible for frauds even though the contrary 
be ftipulated, but that no bailee is refponfible 
for accident, unlefs it be moft exprefsly fo agreed.

The plain elements of natural law, on the fub- 
jeCt of refponfibility for negleCt, having been 
traced by this fhort analyfis, I come to the fe- 
cond, or hiftorical, part of my effay; in which 
I {hall demonftrate, after a few introductory re
marks, that a perfedt harmony fubfifts on this 
interefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par
ticularly of the R o m a n s  and the E n g l i s h .

O f all known laws the moft ancient and ve
nerable are thofe of the J ews  ; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubjeCt before u s; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fufficient to interweave them as we go 
along, and explain them in their proper places : 
for a fimilar reafon, I fhall fay nothing here of 
the Attick laws on this title, but {hall pro
ceed at once to that nation, by which the wif
dom of A t h e n s  was eclipfed, and her glory 
extinguifhed.

The decilions of the old Roman lawyers, col
lected and arranged in the fixth century by the 
order of J u s t i n i a n , have been for ages, and in
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feme degree ftill are, in bad odour among En- 
glijhmen : this is an honeft prejudice, and flows 
from a laudable fource; but a prejudice, moft 
certainly, it is, and, like all others, may be carried 
to a culpable excefs.

The conftitution of R ome  was originally ex
cellent; but, when it was fettled, as hiftorians 
write, by A u g u s t u s , or, in truer words, when 
that bafe diflembler and cold-blooded aflaflin C. 
OSlavius gave law to millions of honefter, wifer 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex regia, which concen
trated in the prince all the powers of the ftate 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
o f a law*'; had it even been voluntarily conceded, 
as it was_in truth forcibly extorted, it could not 
have bound the fons of thofe who confented to 
it ; for “  a renunciation of perfonal rights, efpe- 
** dally rights of the higheft nature, can have 
“  no operation beyond the perfons of thofe, who 
“  renounce them.’' Yet, iniquitous and odious 
as the fettlement o f the conftitution was, U l- 
p i a n  only fpoke in conformity to it, when he 
faid that “  the will of the prince had the force

*
* D. 1. 4. 1.
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“  of l a w t h a t  is, as he afterwards explains 
himfelf, in the R o m a n  empire; for he neither 
meaned, nor could be mad enough to mean, that 
the proportion was juft or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early N o r m a n  kings, that 
fome of them, according to Sir Joh n F ortescue , 

were not pleafed with their own laws, but ex- 
“  erted themfelves to introduce the civil laws 
« of Rome into the government of E n g l a n d *;' 
and fohateful was it to our fturdyanceftors,that,if 
John of S a l i s b u r y  be credited, “  they burned 
“  and tore all fuch books of civil and canon law 
“  as fell into their hands j * b u t  this was intem
perate zeal; and it would have been fufhcient to 
improbate the publick, or conjlitutionaly maxims 
of the Roman imperial law, as abfurd in them
felves as well as inapplicable to our free govern
ment, without rejecting the whole fyftem oipri
vate jurifprudence as incapable of anfwering 
even the purpofe of illuftration. Manypofitive 
inftitutions of the Romans are demonftrated by 
F o r t e s Cue , with great force, to be far furpaffed 
in juftice and fenfe by our own immemorial cuf- 
toms; and the refcripts of Severus  or G a r a - 
c .vi.l a , which were laws, it feems, at Romef

*  D e Laud. Leg. Angl. c. 33. 34. t  Seld. wFort. c. 33.
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have certainly no kind of authority at WeJimiji- 
but, in queftions of rational law, no caufe 

can be affigned, why we fhould not fhorten our 
own labour by reforting occafionally to the wif-, 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men. What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remaining, in another; and pure 
unfophifticated reafon is the fame in It a l y  and 
in E n g l a n d , in the mind of a P a p i n i a n  and 
of a B l a c k s t o n e .

Without undertaking, therefore, in all in 
fiances, to reconcile N e r v a  with P roculus , 
L a b e o  with J u l i a n , and G a i u s  either with 
C elsus or with himfelf, I fhall proceed to ex
hibit a fummary of the Roman law on the fub- 
je£t of refpon/ibility for negledt.

The two great fources, whence all the deci- 
fions of civilians in this matter muft be derived, 
are two laws of U l p i a n ; the firft of which is 
taken from his work on Sabinus, and the fecond 
from his tra<ft on the Edi£t: of both thefe laws 
I fhall give a verbal tranflation according to my 
apprehenfion of their obvious meaning, and fhall 
then ftate a very learned and interefting coritro- 
verfy concerning them, with the principal argu
ments on each fide, as far as they tend to eluci
date the queftion before us. 

u Some contra<fts, fays the great writer on SaMnus,
z  2
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44 make the party refponfible for d e c e i t  o n l y ; 

“  fome, for both d e c e i t  a n d  n e g l e c t . N o- 
“  thing more than refponfbility for d e c e i t  is 
44 demanded in d e p o s i t s  and p o s s e s s i o n  a t  

“  w i l l ; both d e c e i t  a n d  n e g l e c t  are tft- 
hibited in c o m m i s s i o n s ,  l e n d i n g  f o r

44 USE, CUSTODY AFTER SALE, TAKING IN 
44 PLEDGE, HIRING; alfo in PORTIONS, GUAR-
44 d i a n s h i p s , v o l u n t a r y  w o r k : (among 
44 thefe s o m e  require even more than ordinary 

d i l i g e n c e ) .  P a r t n e r s h i p  and u n d i -  

“  v i d e d  p r o p e r t y  make thepartner and joint- 
44 proprietor anfwerable for both d e c e i t  a n d

NEGLIGENCE*.’'’
In contrails, fays the fame author in his 

ic other work, we are fometimes refponfible for 
44 d e c e i t  a l o n e  j  fometimes, for n e g l e c t  

44 a l s o ; for d e c e i t  o n l y  in  d e p o s i t s ; be- 
44 caufe, fince n o  b e n e f i t  accrues to the de- 
44 pofitary, he can juftly be anfwerable for no 
44 more than d e c e i t ;  but, i f  a r e w a r d  hap- 
44 pen to be given, then a refponjibility for  n e -  

44 g l e c t  a l s o  is required; or, if  it be agreed

*  Contra&us quidam dolum malum d u n ta x at  recipiunt; 
q u i d a m ,  et do Luift e t  c u lp a m . D olum  tantum depositum  
et precariu m ; dolum  e t  culpam , m an d atu m , commo-
D A T U M , V E N D IT U M , PIG N O R I A C C E PTU M , LO CATU M  ; item 
D O T IS D A T IO , T U T E L .S ,  N E G O T IA  GESTA : (in his QUIDAM et
d i L i g e n t i a m ) .  S o c i e t a s  et r e r u m  c o m m u n i o  et d o l u m  

E T C U L r A M  recipit. D. 50. 17. 23.
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<l at the time o f the contract, that the depofitary 
’ “  fhall anfwer both for n e g l e c t  and for accj> 

“ d e n t : but, where a  b e n e f it  accrues to 
*c bo th  parties, as in k e e p in g  a  t h in g  
tf so ld , as in h i r i n g , as in po r t io n s , as in 
ef p l e d g e s , as in p a r t n e r s h i p , both d e - 
“  c e it  a n d  n e g l e c t  make the party liable. 
“  L e n d in g  for u s e , indeed, is for the moft 

part b e n e f i c i a l  to the borrow er  o n l y ; 
u and, for this reafon, the better opinion is that 

“  of Q. M ucius, who thought, that he fhould 
“  be refponfible not only for n e g l e c t , but 

even for the omiffion o f more, than ordinary 
“  d i l i g e n c e * / ’

One would fcarce have believed it poffible, 

that there could have been two opinions on laws 
fo perfpicuous and precife, compofed by the fame 
writer, who was indubitably the belt expofitor

* In contra&ibus interdum dolum solum, interdum e t  
c u lpa m , praeftamus; dolum in deposito; nam, quia 
n u lla  u t il it a s  ejus verfatur, apud quem deponitur, me- 
rito dolus praeftatur solus; nifi forte et merces acceflit, 
tunc enim, ut eft et conftitutum, e t ia m  culpa exhibetur; 
aut, ft hoc ab initio convenit, ut et culpam  et periculum  
praeftet is, penes quem deponitur: fed, ubi utriusque u t i
l it a s  vertitur, ut in em pto, ut in locato, ut in dote, ut 
in pignore, ut in so c ie t a t e , et dolus e t  culpa praeftatur. 
C ommodatum  autem plerumque solam u t il it a t e m  con- 
tinet ejus, cui com m odatur; et ideo verior eft Q ^M ucii 
fententia exiftimantis et cutPAM praeftandam et d ilig e n - 

T I AM . D . 1 3 . 6 m 5 . 2.
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of his own doditrine, and apparently written in 
illuftration of each other; the firft comprifing 
the rule, and the fecond containing the reafon of 
it: yet the fingle paflage extracted from the 
book on S a b i n u s  has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greekf , and fome in the modern languages of 
E u r o p e , befides the general expolitions of that 
important part of the digeft, in which it is pre
ferred. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
either folid inftrucftion or rational entertainment; 
for thefe authors, like the generality of commen
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
paffages, which have any obfcurity in the words 
or the fenfe of them. C a m p a n  a s , indeed, who 
was both a lawyer and a poet, has turned the 
firft law of Ulpian into Latin hexameters; and 
his authority, both in profe and verfe, confirms 
the interpretation, which I have juft given.

The chief caufes of all this perplexity have 
been, firft, the vague and indiftindl manner in 
which the old Roman lawyers, even the moft

* Bocerus, C ampanus, D ’avezan, D el R io, Le C onte, 
R ittershusius, G iphanius, J. G odefroi, and others.

f  The fcholium on H arm en opu lu s, 1. 6 . tit. de Reg. Jur. 
n. 15. may be confidered as a commentary on this law.
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eminent, have written on the fubjedt; fecondly, 
the loofe and equivocal fenfe of the words d i- 
l i g e n t i a  and c u l p a ; laftly and principally, 
the darknefs of the parenthetical claufe in  his 
q u i d a m  e t  d i l i c e n t i a m , which has pro
duced more doubt, as to its true reading and fig- 
nification, than any fentence of equal length in 
any author Greek or Latin. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a fhort examination of it 
appears abfolutely neceffary.

The vulgate editions of the pandedls, and the 
manufcripts, from which they were printed, ex
hibit the reading above fet forth; and it has ac
cordingly been adopted by C u j a s , P. F a b e r , 
L e C o n t e , D o n e l l u s , and mofi others, as giv
ing a fenfe both perlpicuous in itfelf and con- 
fiftent with the fecondlaw; but the Fl o r e n t in e  
copy has quidem, and the copies, from which 
the Bafilica were tranflated three centuries after 
J u s t in ia n , appear to have contained the famte 
word, fince the Greeks have rendered it by a 
particle of fimilar import. This variation in 
a {ingle letter makes a total alteration in the 
whole dodtrine of U l p i a n ; for, i f  it be agreed, 
that diligenfia mean§, by a figure of fpeech, a 
more than ordinary degree o f diligence, the com- 
ipon reading will imply, conformably with the 
fecond law before cited, that44 some of thepre-
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4< ceding contracts demand that higher degree 
but the Florentine reading will denote, in con* 
tradition to it, that “ all of them require more 
“ than ordinary exertions.

It is by no means my delign to depreciate the 
authority of the venerable manufcript preferred 
at Florence; for, although few civilians, I be
lieve, agree with P o l  i t  i  a n ,  in fuppofing it to 
be one o f the originals, which were fent by 
Jufiinian himfelf to the principal towns o f 
Italy*, yet it may pojjibly be the very book, 
which the Emperor L o t h a r i u s  II. is faid  to 
have found at Amalfi about the year 1 1 30, and 
gave to the citizens of P i s a ,  from whom it waa 
taken, near three hundred years after, by the 
Florentines, and has been kept hy them with fu- 
perftitious reverence f : be that as it may, the 
fcopy deferves the higheft refpedl; but, i f  any 
proof be requilite, that it is no faultlefis tranfcript, 
we may obferve, that, in the very law before us, 
aecedunt is erroneoufly written for accidunt; and 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 
Greek interpreters, and conveys a meaning, as 
B o c e r u s  and others have remarked, not fup- 
portable by any principle or analogy.

*  Epift. x. 4. Mifcclk cap. 41 . See Gravina, lib. i. § 141.
f  Taurelli, Praef. ad Pand. Florent.

§
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This, too, is indifputably clear; that the fen- 
- tence in his q u id e m  et diligentidM., is ungram

matical, and cannot be conftrued according to the 
interpretation, which fome contend for. What 
verb is underftood ? Recipiunt. What noun ? 
ContraSius. What then becomes of the words in 
his, namely contraciibus, unlefs in fignify among? 
And, in that cafe, the difference between q u i 

dem  and q u id a m  vanifhes; for the claufe may 
ffill import, that  ̂ am ong  the preceding con- 

tradts (that is, in som e  of them), more than 
“  ufual diligence is exaded :v in this fenfe the 
Greek prepofition feems to have been taken by 
the fcholiaft on H a r m e n o p u l u s ; and it may 
here be mentioned, that diligentia, in the nomi
native, appears in fome old copies, as the Greeks 
have rendered it; but A ccu r siu s, D el  R i o , 
and a few others, confider the word as implying 
no more than diligence in general, and diftinguifh 
it into various degrees applicable to the feveral 
contrads, which U l p ia n  enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, “  in his contraSiibus qui- 
“  dam jurifconfulti et diligentiam requiruntf 
but this interpretation, if  it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian was of a dif- * 
ferent opinion. As to the laft conjedure, 
that only certain cafes and circumfances are 
jneaned by the word q u id a m , it fcarce de-
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ferves to be repeated. On the whole, I ftrongly 
incline to prefer the vulgate reading, efpecially 
as it is not conje&ural, but has the authority of 
manufcripts to fupport i t ; and the miftake of a 
letter might eafily have been made by a tran- 
fcriber, whom the prefaces, the epigram prê  
fixed, and other circumftances, prove to have 
been, as Taurelli himfelf admits, a Greek.—  
Whatever, in fhort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no means to be ftrained into an 
inconfiftency with the fecond law ; and this has 
been the opinion of mofl foreign jurilts from Azo 
and A l c i a t  down to H e in e c c iu s  and H uber; 
who, let their diffenfion be, on other points, 
ever fo great, think alike in diftinguifhing three 
degrees of negledt, which we may term grofs, 
ordinary, and flighty and in demanding refpon- 
libility for thofe degrees according to the rule 
before expounded.

The law then on this head, which prevailed 
in the ancient Roman empire, and flill prevails 
in Germany, Spain, France, Italy, Holland, con
flictin g, as it were, a part of the law of nations, 
is in fubftance what follows.

Grofs neglect, lata culpa, or, as the Roman 
lawyers moft accurately call it, dolo proximo, is 
in practice confidered as equivalent to d o l u s ,  

or f r a u d , itfelf; and confifts, according to the 
beft interpreters, in the omijjion of that care,
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'which even inattentive and thoughtlejs men never- 
fa il to take o f their own property: this fault they 
juftly hold a violation of good faith.

Ordinary negleft, levis culpa, is the want of 
that diligence, which the generality o f mankind 
ufe in their own concerns; that is, of ordinary 
care.

Slight negleft, levijfma culpa, is the omijjion 
o f that care, which very attentive and vigilant 
perfons take o f their own goodst or, in other 
words, o f very exadl diligence.

N ow , in order toafeertain the degree of neo-. 
left, for which a man, who has in his pofTeflion 
the goods of another, is made refponfible by his 
contraft, either exprefs or implied, civilians efta- 
bliih three principles, which they deduce from 
]the law of Ulpian on the Edidl; and here it 
may be obferved, that they’frequently diftinguifh 
this law by the name of S i ut certo> and the 
other by that o f Contradlus* ;  as many poems 
and hiftories in ancient languages are denomi-O  O

nated from their initial words.
F irft: In contrafts, which are beneficial folely 

to the owner of the property holden by another,

* Or 1. 5 . § 2. ff. Ctmmod. and 1. 23. ff. de reg. jur. In- 
ftead o f/ , which is a barbarous corruption of the initial let
ter of rfxvSexlai, many write D, for Digejl, with more cleamefs 
and propriety.
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no more is demanded of the holder than good, 
faith , and he is confequently refponfible for 
nothing lefs than grofs negleCt; this, therefore, 
is the general rule in d e p o s it s ; but, in regard 
to c o m m issio n s , or, as foreigners call them 
Ma n d a t e s , and the implied, contract negotiorum 
gejlorum, a certain care is requifite from the 
nature of the thing ; and, as good faith  itfelf de
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law pre

fumes, that the mandatary or commiflioner, and, 
by parity of reafon, the negotiorum gejlor, en
gaged at the time of contracting to ufe a degree 
of diligence adequate to the performance o f the 
work undertaken *.

Secondly: In contracts reciprocally, beneficial 
to both parties, as in thofe of s a l e , h ir in g , 
p l e d g in g , p a r t n e r s h ip , and the contract 
implied in j o i n t -p r o p e r t y , fuch care is ex
acted, as every prudent man commonly takes of 
his own goods; and, by confequence, the vendor, 
the hirer % the taker in pledge, the partner, 
and the co-proprietor, are anfwerable for ordinary 
negleCt.

Thirdly: In contracts, from which a benefit 
accrues only to him, who has the goods in his

* Spondet diligentiam* fay the Roman lawyers* gerendo negG- 
tio parem.
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cuftody, a!s in that of l e n d in g  for use, an 
extraordinary degree of care is demanded; and 
the borrower is, therefore, refponfible for flight 
negligence.

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
do&ors o f Roman law; and it is very remark* 
able, that even A n to in e  F a v r e , or Faber 
who was'fam ed for innovation and paradox, 
who publifhed two ample volumes De Erroribus 
Jnterpretum, and whom G r a v in a  juftly calls 
the boldeft o f expoftors and the keeneji adverfary 
o f the prattifers*, difcovkffed no error in the 
common interpretation of two celebrated laws, 
which have fo direft and fo' powerful an in- 
flue»ce over focial life, and which he muft re
peatedly have rconfidered: but the younger 
G odefroi of Geneva, a lawyer confelTedlv of 
eminent learning, who died about the middle of 
the laft century, left behind him a regular com
mentary on the law Contrattus, in which he 
boldly combats the fentiments of all his prede- 
ceffors, and even o f the ancient Romans, and 
endeavours to fupport a new lyftem of his 
own.

He adopts, in the firft place, the Florentine 
ireading, o f which the ftudent, I hope, has

* Orfg. Jur. Civ. lib. i. $ 183.
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formed by this time a decided opinion from d, 
preceding page of this effay.

He cenfures the rule comprifed in the law 
Si ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had^the 
approbation and fupport of M odestinus, of 
P aulus, of A fr ican u s, of G aiu s, and of the 
oreat P a p in ia n  himfelf; nor does he fatisfac-
O

torily prove the fallacioufnefs, to which he ob~ 1 
je6ts, unlefs every rule be fallacious* to which 
there are fome exceptions. He underftands by 
d il ig e n t iA that care, which a very attentive 
and vigilant man takes of his own property; 
and he demands this care in all the eight con- 
tra6ts, which immediately precede the difputed 
claufe: in the two, which follow it, he requires 
no more than ordinary diligence. He admits, 
however, the three degrees of negleft above 
hated, and ufes the common epithets levis and 
levijjima ; but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, he 
afcribes to the old lawyers the wildeft mutability 
of opinion, and is even forced to contend, that 
Ulpian  himfelf mujl have changed his mind.

Since his work was not publifhed, I believe, 
in his life-time, there may be reafon to fufpeft, 
that he had not completely fettled his own mind ; 
and he concludes, indeed, with referring the 
decifion of every cafe on this head to that moft
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dangerous and moft tremendous power, the dif- . 
cretion of the judge *.

The triple divifion of neglects had alfo been, 
highly cenfured by fome lawyers of reputation. 
Z asius had very juftly remarked, that negle&s 
differed in degree, but not in fpecies; adding, 
“  that he had no objection to ufe the words 
“  levis and levijfima, merely as terms of pradlice 
“  adopted in courts, for the more eafy diftindlion 
“  between the different decrees of care ex- 
“  adled in the performance of different con- 
** tradls-i-:”  but D o n e l l u s , in oppofition to 
his mailer l)uaren, infilled that levis and Irolf- 

fm a  differed in found only, not in fenfe; and 
attempted to prove his affertion triumphantly 
by a regular fyllogifm ^; the minor proportion 
of which is failed on the figurative and inaccu
rate manner, in which pofitives are often ufed 
for fuperlatives, and converfely, even by the 
bed of the old Roman lawyers. True it is, that, 
in the law Contradlus, the divifion appears to be

# (i Ego certe hac in re cenfentibus accedo, vix quidquam 
i( generalias definiri pofle ; remque hanc ad arbitrium  judicis, 
€i prout res eft, referendarm” p. 141.

f  Z as. Singtil. Refp* lib. i. cap. 2.
t  (i Quorum definitiones esedem funt,. ea inter fe funt 

il eadem; levis autem culpse et levijfima una et eadem defi- 
€i nitio eft; utraque igitur culpa eadem.” Comm. Jur. Civ. 
lib. xvi. cap. 7.

OF BAILMENTS. 3̂ 1



352 tHE LAMT

two-fold only, dolus and c u l p a  ; which differ 
in fpeciesy when the hr ft means aBual fraud and 
malice, but in degree merely, when it denotes 
no more than profs nepleSl; and, in either cafe, 
the fecond branch, being capable of more and 
lefsy may be fubdivided into ordinary and fig h t % 
a fubdivifion, which the law Si ut certo obvioufly 
requires: and thus are both laws perfectly re-1 
conciled.

W e may apply the fame reafoning, chang
ing what fhould be changed, to the triple di- 
vifion of diligence; for, when good faith  is con- 
fidered as implying at leaft the exertion offig h t 
attention, the other branch, Care, is fubdivi- 
fible into ordinary and extraordinary; which 
brings us back to the number of degrees already 
eftablifhed both by the analyfis and by autho
rity.

Neverthelefs, a fyftem, in one part entirely 
new, was broached in the prefent century by ail 
advocate in the parliament of Pa r i s , who may, 
probably, be now living, and, poflibly, in that 
profeffional ftation, to which his learning and 
acutenefs juftly entitle him. I fpeak of M. L e 
K ru n , who publifhed, not many years ago, 
an EJfay on Refponfbility fo r  Neglebl*, which he

* Ejfai fur h  Pre/tation dts Fautes, a Paris, chez Saugrain, 
*764.



had nearly finifhed, before he had feen the com
mentary of Godefroi, and, in all probability, 
without ever being acquainted with the opinion 
of Donellus.

This author fharply reproves the triple divi- 
fion of negleCts, and feems to difregard the rule 
concerning a benefit ai ifing to bothy or to one, of 
the contracting parties; yet he charges Godefroi 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in his quidvm et diligentiam j 
and that with an air of triumph; infinuating, 
that quidAm was only an artful conjeCture of 
Cujas and Le Conte, for the purpofe of eftablifh- 
ing their lyftem ; and he fupports his own read
ing by the authority of the B a s il ic a  ; an autho
rity, which, on another occafion, he depreciates. 
He derides the abfurdity of permitting negligence 
in anv contraCt, and urges, that fuch permijjiony 
as he calls it, is againft exprefs law: “  now, 
u fays he, where a contract is beneficial to both 
“  parties, the do&ors permit flight negligence, 
“  which, how flight foever, is ftill negligence, 
“  and oueht always to be inhibited.”  He 
warmly contends, that the R oman laws, pro
perly underftood, admit only two degrees of di
ligence; one, meafured by that, which a provi
dent and attentive father o f a family ufes in his 
own concerns; another, by that care, which

VOL'. VI. A A
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the individual party, of whom it is required, is 
accujtomed to take of his own pcffeffions'7 and he, 
very ingenioufly, fubftitutes a new rule in the 
place of that, which he rejeCts; namely, that, 
when the things in queftion are the sole  property 
of the perfon, to whom they mu ft be reftored, the 
holder of them is obliged to keep them with the 
firft degree of diligence; whence he decides, that 
a borrower and a hirer are refponfible for precifely 
the fame negledt; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in refpeft o f care, with a man, 
who undertakes to manage the affairs of another, 
either without his requeft, as a negotiorum geftor, 
or with it, as a mandatary: “  but, fays he, when 
“  the things are the j o in t  property o f the parties 
“  contrasting, no higher diligence can be required 
“  than the fecond degree, or that, which the 
“  aSiing party commonly ufes in his own affairs; 
“  and it is fufficient, i f  he keep them, as he keeps 
t£ his own." This he conceives to be the dis
tinction between the eight contracts, which pre
cede, and the two, which follow, the words in 
his quidem et diligentiam.

Throughout his work he difplays no fmall 
fagacity and erudition, but fpeaks with too much 
confidence of his own decifions, and with too 
much afperity or contempt of all other inter
preters from B artolus to V in n iu s.

354 THE LAW



At the time when this author wrote, the 
learned M. Po t h ie r  was compofing fome of 
liis admirable treatifes on all the different fpecies 
of exprefs, or implied, contracts', and here I 
feize with pleafure an opportunity of recom
mending thofe treatifes to the Englijh lawyer, 
exhorting him to read them again and again; 
for, if his great matter L it t l e t o n  has given 
him, as it mutt be prefumed, a tafte for lumi
nous method, appofite examples, and a clear 
manly ftyle, in which nothing is redundant, no
thing deficient, he will furely be delighted with 
works, in which all thofe advantages are com
bined, and the greateft portion of which is law 
at W eftminjter as well as at Orleans*:  for my own 
part, I am fo charmed with them, that, if my 
undiflembled fondnefs for the ftudy of jurispru
dence were never to produce any greater benefit 
to the publick, than barely the introduction of 
Po th ie r  to the acquaintance of my country
men, I fhould think that I had in fome meafure 
difcharged the debt, which every man, according 
to lord C oke, owes to his prof e jf on.

T o this venerable profeffor and judge, for he 
had fuftained both characters with deferved ap- 
plaufe, L e B run  fent a copy of his little work;

* Oeuvres de M . Pothier, a Paris, chez D ebure : 28 vo
lumes in duodecimo, or 6 in quarto. The illuftrious author died 
in 1772.
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and M. P o t h i e r  honoured it with a fhort, but 
complete, anfwer in the form of a General Ob- 

fervation an bis Treatifes.*• declaring, at the 
fame time, that he would not enter into a literary 
contejt, and apologizing for his fixed adherence 
to the ancient fyftem, which he politely afcribes 
to the natural bias o f an old man in favour of opi
nions formerly imbibed. This is the fubftance of 
his anfwer: c< that he can difcover no kind of ab- 
“  furdity in the ufual divifion of negledl and di- 
“  ligenee, nor in the rule, by which different de- 
“  grees of them are applied to different con- 
i( trads ; that to fpeak with ftrid propriety, 
“  negligence is not permitted in any contrad, 
u but a lefs rigorous conftruSlion prevails in fome 
“  than in others; that a hirer, for inftance, is 
“  not confidered as negligent, when he takes the 
“  fame care of the goods hired, which the ge- 
ft nerality of mankind take of their ow n ; that

the letter to hire, who has his reward, muff be 
“  prefumed to have demanded at firft no higher 
“  degree of diligence, and cannot juftly complain 
“  of that inattention, which in another cafe might 
“  have been culpable; for a lender, who has no 
u reward, may fairly exad from the borrower 
u that extraordinary degree of care, which a very

*  It is printed apart, in fourteen pages, at the end of his. 
treatife on the Marriage-contrail.
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*' a tteni™ e perfon of his age and quality would 
“  certainly have taken; that the diligence, which 

the in d iv id u a l  party commonly ufes in his 
“  own affairs, cannot properly be the objeft o f 
“  judicial inquiry; for every truftee, adminiftra- 
“  tor, partner, or co-proprietor, muft be pre- 
“  fumed by the court, auditors, or commiffioners, 
“  before whom an account is taken, or a diftri- 
“  bution or partition made, to ufe in their ozvh 
“  concerns fuch diligence, as is commonly ufed 
“  by all prudent men; that it is a violation of 
“  good faith  for any man to take lefs care of an- 
“  other’s property, which has been intrufted to him, 
“  than o f his own; that, confequently, the author 

of the new fyftem demands no more of a 
“  partner or a joint-owner than of a depoftary, 
u  who is bound to keep the goods depofited as 
“  he keeps his own; which is diredlly repugnant 
“  to the indifputable and undifputed lenfe of the 
u  law Contractus”

I cannot learn whether M. L e B run ever 
publifhed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France, and that the old interpretation continues 
univerfally admitted on the continent both by 
theorifts and pradlifers.

Nothing material can be added to P o th ie r ’s 
argument, which, in my humble opinion, is un- 
anfwerable; but it may not be wholly ufelefs to
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fet down a few general remarks on the contro- 
verfy: particular obfervations might be multi
plied without end.

The only ejfential difference between the fyf- 
terns of G odefroi and L e B run relates to the 
two contracts, which follow the much-difputed 
claufej for the Swijs lawyer makes the partner 
and co-proprietor anfwerable for ordinary neglect, 
and the French advocate demands no more from 
them than common honejty: now, in this refpedt, 
the error of the fecond fyftem has been proved 
to demonftration; and the author of it himfelf 
confeffes ingenuoufly, that the other part of it 
fails in the article of Marriage^portions*,

In regard to the divilion of negle£t and care 
into three degrees or two, the difpute appears to 
be merely verbal; yet, even on this head, L e 
B run feems to be lelf-confuted: he begins with 
engaging to prove a that only two degrees of 
“  fault are diftinguilhed by the laws of Rome”  
and ends with drawing a conclufion, that they 
acknowledge but one degree: now, though this 
might be only a flip, yet the whole tenor of his 
book eftablifhes two modes of diligence, the omij- 

fions of which are as many negle&s; exclusively 
of grojs negledt, which he likewife admits, for 
the culpa levijjima only is that, which he repu-

# See p. 71. nott\ and p. 126.
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diates. It is true, that he gives no epithet or 
name to the omiflion of his fecond mode of care; 
and, had he fearched for an epithet, he could 
have found no other than grofs; which would 
have demonftrated the weaknefs of his whole 
fyftem*.

The difquifition amounts, in fad:, to this: from 
the barrennefs or poverty, as L u cr e tiu s  calls 
it, o f the Latin language, the fingle word 
c u l p a  includes, as a generick term, various 
degrees or fhades offault, which are fometimes 
diftinguifhed by epithets, and fometimes left 
without any diftin&ion; but the Greek, which 
is rich and flexible, has a term expreflive of al- 
moft every fhade, and the tranflators of the law 
Contract us adually ufe the words paOu/Aue and 
*’/x£A£»a, which are by no means fynonymous, the 
former implying a certain eajinefs of mind or 
remiffnefs of attention, while the fecond imports 
a higher and more culpable degree of negli
gence■ f. This obfervation, indeed, feems to fa
vour the fyftem of G odefroi ; but I lay no great

*  See pages 32. 73. 74. 149.

■ f Baftlica, 2, 3, 23. See Detnofth, 3 Phil. Reifke's edit. I. 
112. 3* For leviffima culpa, which occurs but once in the 
whole body of Roman law ,pocOvpia, feems the proper word in 
Greek; and it is actually fo ufed in the. jBaftlica, 60. 3. 5. where 
mention is made of the Aquilian law, in qua, fays U lpian, et 

kvijfima culpa vemt* D. 9. 2. 44.
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ftrefs on the mere words of the tranflation, as I 
cannot perfuade myfelf, that the Greek jurifts un
der B a sil ius and L eo were perfedly acquainted 
with the niceties and genuine purity of their lan
guage; and there are invincible reafons, as, I 
hope, it has been proved, for rejecting all fyftems 
but that, which P othier  has recommended and 
illuftrated.

I come now to the laws of our own country, 
in which the fame diftindions and the fame 
rules, notwithftanding a few clafhing authorities, 
will be found to prevail; and here I might pro
ceed chronologically from the oldeft Tear-book or 
Ti'eatife to thelateft adjudged Cafe; but, as there 
would be a moft unpleafing drynefs in that me
thod, I think it better to examine feparately every 
diftind fpecies of bailment, obfervingat the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
eafily have taken a wider field, and have extend
ed my inquiry to every poflible cafe, in which a 
man pojfeffesfor a time the goods of another; but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubjed, I fhould 
at laft be compelled, as it frequently happens, by 
accident or want of leifure, to leave the whole 
work unfinifhed: it will be fufficient to remark, 
that the rules are in general the fame, by what
ever means the goods are legally in the hands of
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the poflfeflbr, whether by delivery from the 
owner, which is a proper bailment, or from any 
other perfon, by finding*, or in confequence of 
fome diftinCt contract.

Sir J ohn  H o l t , whom every Englijhman 
flbould mention with refpeCt, and from whom no 
Englijh lawyer ffiould venture to diffent without 
extreme diffidence, has taken a comprehenfive 
view of this whole fubjeCt in his judgment on 
a celebrated cafe, which ffiall foon be cired at 
length ; but, highly as I venerate his d^ep learn
ing and fingular fagacity, I ffiall find myfelf con
strained, in fome few inftances, to differ from 
him, and ffiall be prefumptuous enough to offer 
a correction, or two in part of the doCtrine, 
which he propounds in the courfe of his argu- 
m entf.

His divifion of bailments into f ix  forts ap
pears, in the firft place, a little inaccurate; 
for, in truth, his fifth  fort is no more than a 
branch of his third, and he might, with equal 
reafon, have added a feventh, fince the fifth is 
capable of another fubdivifion. I acknowledge, 
therefore, but fiv e  fpecies of bailment; which I 
ffiall now enumerate and define, with all the

* Do£fc. and Stud. dial. 2. ch. 38. Lord Rajm. 909. 917. 
See Ow. 141. 1 Leon, 224. 1 Cro. 219. Mulgravc and 
O gd en  .

+ Lord Raym. 912.
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Latin names, one or two of which lord Holt  
has omitted, i. D epo situ m , which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. M a n d a t u m , or commijjion', 
when the mandatary undertakes, without recom- 
pence, to do fome adt about the things bailed, or 
fimply to carry them ; and hence Sir H e n r y  
F inch divides bailment into two forts, to keep, 
and to employ*. 3. C o m m o d atu m , or loan 
for life) when goods are bailed, without pay, to 
be ufed for a certain time by the bailee. 4. 
P ignori a c c e p t u m ; when a thing is bailed 
by a debtor to his creditor in pledge, or as a fe- 
curity for the debt. 5. L o c a t u m , ox hiring, 
which is always for a reward; and this bailment 
is either, 1. locatio rei,by which the hirer gains 
the temporary ufe of the thing; or, 2. locatio 
operis faciendi, when work and labour, or care 
and pains, are to be performed or bellowed on 
the thing delivered: or, 3. locatio operis mercium 
vehendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to a publick carrier, or to a private perfon.

I. The moll ancient cafe, that I can find in 
our books, oh the do&rine of D eposits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in

* Law, b. 2. ch. i8*
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the eighth of Edward II. and is abridged by 
F itzh erbert*. It may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this: An a6fion o f detinue was
brought for feals, plate, and jewels, and the de
fendant pleaded, “ that the plaintiff had bailed 
“ to him a cheft to be kept, which cheft was 
“ locked; that the bailor himfeif took away the 
“ key, without informing the bailee of the contents-, 
“  that robbers came in the n i g h t , broke open 

the defendant"s chamber, and carried off the 
tf cheft into the fields, where they forced the 
“  lock, and took out the contents; that the defend- 
“ ant was robbed at the fame time of his own 
ft goods.” The plaintiff replied, “ that the 
“ jewels were delivered, in a cheft not locked, to 
“ be reftored at the pleafure of the bailor,” and 
on this, it is faid, ijfue ivas joined.

Upon this cafe lord H o l t  obferves, “  that 
“ he cannot fee, whv the bailee fhould not be 
44 charged with goods in a cheft as well as with 
<f goods out of a cheft; for,” fays he, “ the 
■£ bailee has as little power over them, as to any 
“ benefit that he might have from them, and as 
4t great power to defend them in one cafe as 
(t in the otherj-*.” The very learned judge was

* Mayn. Edward II. 275. Fitz. Abr. tit. Detinue, 59. 
f  Lord Ray m. 914,
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diffatisfied, we fee, with Sir E d w a r d  C o k e ’ s 

reafon, “  that, when the jewels were locked up 
u in a cheft, the bailee was not, in fait, trufted 
“  with them*.” Now there was a diverftty of 
opinion, upon this very point, among the great- 
eft lawyers of Rome; for “  it was a queftion, 
“  whether, if a box fealed up had been depofited, 
“  the box only ftiould be demanded in the ac- 
“  tion, or the clothes, which it contained, fhould 
“  alfo befpecified; and T r e b a t i u s  infifts, that 
“  the box only, not the particular contents of it, 
“  rauft be fued for; unlefs the things were pre- 
“  vioufly fhewn, and then depofited: but L a b e o  

“  aflerts,thathe, whodepofits the box, depofitsthe 
“  contents of it; and ought, therefore, to demand 
“  the clothes themfelves. What then, if the depo- 
“  fitary was ignorant of the contents f  It feems to 
“  make no great difference, fince he took the 
“  charge upon himfelf; and I am of opinion, 
“  fays U l p i a n , that, although the box was 
“  fealed up, yet an ail ion may be brought for 
“  what it containedf.” This relates chiefly 
to the form of the libel; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought, from their nature, to be 
kept with peculiar care under, lock and k e y : it

* 4 Rep. 84. f  D. k5. 3. 1. 41.
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would, therefore, be grofs negligence in a depo- 
fitary to leave fuch a depofit in an open anti-* 
chamber, and ordinary negleft, at leaft, to let 
them remain on his table, where they might 
poflibly tempt his fervants; but no man can 
proportion his care to the nature of things, with
out knowing them: perhaps, therefore, it would 
be no more than flight negle61,to leave out of a' 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpedted, to contain diamonds; 
and D o m a t , who prefers the opinion of T r e -  

b a t  i us, decides, “ that, in fuch a cafe, the de- 
“ pofitary would only be obliged to reft ore the 
“  calket, as it was delivered, without being re- 
“ fponfible for the contents of it.” I confefs, 
however, that, anxioufly as I wilh on all occa- 
fions to fee authorities refpedted, and judgment 
holden facred, Bonion’s cafe appears to me 
wholly incomprehenfible; for the defendant, 
inftead of having been grofsly negligent (which 
alone could have expofed him to an adtion), 
feems to have ufed at leaft ordinary diligence; 
and, after all, the lofs was occafioned by a bur
glaryi, for which no bailee can be refponfible 
without a very Ipecial undertaking. The plea, 
therefore, in this cafe was good, and the replica
tion, idle; nor could I ever help fufpedting a 

miftake in the laft words alii quod non; although 
R ichard de W inchedon, or whoever was the
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compiler of the table to this Year-book, makes a 
diftindtion, that, u if jewels be bailed to me, and 
“  I  put them into a eafket, and thieves rob me of 
“ them in the night-time, I am anfwerable; not, 
'■ i f  they be delivered to me in a cheft fealed 
** up j” which could never have been law, for 
the next oldeft cafe, in the book of AJjife, con
tains the opinion of chief juftice T h o r p e , 

that “ a general bailee to keep is not refponfible, 
“  i f  the goods be ftolen, without his grofs ne- 
u gledt*;” and it appears, indeed, from Fitz- 
h e r b e r t ,  that the party was driven to this 
iffue, “ whether the goods were taken away by 
“  robbers.”

By the Mofaick inftitutions, “ if  a man deli- 
“ vered to his neighbour m o n e y  or s t u f f  to 
tl keep, and it was Jlolen out of his houfe, and the 
“  thief could not be found, the matter of the 

houfe was to be brought before the judge, and 
u to be difcharged, i f  he could fwear, that he 
*u had not put his hand unto his neighbour’s 
“ goodsjV* or, as the Roman author of the L e x  
D e i  tranflates it, Nihil fe  nequiter geffiffe \ ; but 
a diftindlion feems to have been made between a

* 29# AIT. 28. Bro. Abr. tit* Bailment, pi. 7. 
f  Exod. xxii. 7, 8.
J Lib. 10. De Depofito. This book is printed in the fame 

volume with the Theodoftati Code, Paris, 1586.
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fte a lin g  b y  day and a ftea lin g  b y  night* ;  and 

“  i f  c a t t l e  w e re  b ailed  and fto len  (b y  day, I 

“  p r e fu m e ) , th e  p erfo n , w h o  had th e care o f  

ei th e m , w a s  b o u n d  to m ake re ftitu tio n  to th e 

w o w n e r- j- ;”  fo r  w h ic h  th e reafon  feem s to b e , 

th a t, w h e n  cattle are d elivered  to be kept, th e  

b ailee  is ra th er a mandatary th an  a d ep o fita ry , 

and is, c o n fe q u e n tly , o b lig ed  to  u fe  a degree o f  

d ilig e n ce  adequate to the charge: n o w  fheep can 

h a r d ly  be fto len  in  th e day-time w ith o u t fom e 

n e g le ct o f  th e  fh e p h e rd ; and w e  fin d  that, w h e n  

J a c o b , w h o  w a s , fo r  a  lo n g  tim e at leaft, a  

b ailee o f  a d ifferen t fo rt, as he had a reward, lo ft 

a n y  o f  the beafts in tru fted  to  h is care, L a b a n  

m ad e h im  a n fw e r  fo r  th em  “  w h e th e r  fto len  b y  

u  d a y  o r  fto len  b y  n ig h ty / '

Notwithftanding the high antiquity, as well 
as the manifeft good fenfe, o f the rule, a contrary 
do6trine w a s advanced by Sir E d w a r d  C o k e , 

in his Reports, and afterwards deliberately in- 
ferted in his Commentary on L i t t l e t o n , the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if  the 
« goods be ftolen from him, unlefs he accept 
“  them fpecially to keep as his o w n whence he 
advifes all depofitaries to make fuch a fpe~

* Gen. xxxi. 39. f  Exod. xxii. 12..
X Gen. xxxi. 39*
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cial acceptance*. This opinion, fo repugnant to 
natural reafon and the laws of all other nations, 
he grounded partly on fome broken cafes in the 
Year- books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on S o u t h -  

c o t e ’ s cafe, which he has reported, and which 
by no means warrants his deduction from it. 
As I humbly conceive that cafe to be law, though 
the doctrine of the learned reporter cannot in all 
points be maintained, I fhall offer a few remarks 
on the pleadings in the caul'e, and the judgement 
given on them.

S o u t h  c o t e  declared in detinue, that he had 
delivered goods to B e n n e t , to be by him s a f e l y  

kept: the defendant confeffed s u c h  delivery, 
but pleaded in bar, that a certain perfon s t o l e  

them out of his poffeffion; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a s e r v a n t  of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob
tained. “ The reafon of the judgement, fays lord 
“  C o k e , was, becaufe the plaintiff had delivered 
“ the goods to be s a f e l y  kept, and the defend- 
“ ant had taken the charge of them upon him- 
“ felf, by accepting them on s u c h  a delivery.” 
Had the reporter flopped here, I do not fee

* 4 Rep. 83. b. 1 Inft. 89. a. b.
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w h a t p o flib le  o b jectio n  cou ld  h ave been  m ad e; 

but his exu b eran t eru d itio n  boiled  o v er, and p ro 

du ced  the fro th y  con ceit, w h ic h  has occafion ed  

fo  m a n y  reflection s on th e  cafe i t f e f f ; n a m e ly , 

“  that to k e e p  and to keep s a f e l y  are one and 

th e fam e th in g ;”  a n o tio n  w h ic h  w as denied to 

be la w  b y  th e w h o le  cou rt in  the tim e o f  c h ie f  

ju ft ic e  H o l t * .

I t  is far fro m  m y  in ten t to  fp eak  in  d ero ga 

tio n  o f  the great com m en tator on L i t t l e t o n ; 

fin ce it m a y  tru ly  be aflerted o f  h im , as Q u i n 
t i l i a n  faid  o f  C i c e r o , th at an admiration of 
his works is a Jure mark offome proficiency in the 

fiudy of the law ; b u t it m u ft be a llo w ed , that 

h is p ro fu fe  lea rn in g  often  ran w ild , and that h e 

has in ju red  m a n y  a g o o d  cafe b y  the v a n ity  o f  

th in k in g  to  im p ro v e  th em .

T h e  p lead er, w h o  d re w  th e rep lication  in  

So u t h c o t e ’ s cafe , m u ft h a v e  entertained an 

id ea, th at th e blame w a s greaterv i f  a fervant o f  

th e d e p o fita ry  fto le the good s, than i f  a m ere 

firanger had p u rlo in ed  th e m ; fince the defendant 

o u g h t to h a v e  been  m ore on his gu ard  againft 

a p erfo n , w h o  had fo  m a n y  op p ortu n ities o f  

f te a lin g ; and it w as his o w n  fau lt, i f  he gave 

th ofe op p ortu n ities to a m an, o f  w h o fe  h o n e fty  

h e  w as not m o ra lly  certain  : the co u rt, w e  find,

* Lord Raym. 9 11 • margin.

V O L .  V I .  B B
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re je& ed  this d iflim ftion , and alfo held  the repli

cation  in form al, but agreed , that no ad van tage 

could  b e ta k e n  on a general d em u rrer o f  fu ch  in 

fo rm a lity , and g a v e  ju d g e m e n t on the fu b ftan - 

tial badnefs o f  the p le a * . I f  th e p la in tiff, in -  

ftead o f  re p ly in g , had dem urred  to  the p lea 

in  bar, h e m igh t h ave in fille d  in  argu m en t, 

w ith  reafon  and law  on his fide, “  th at, a lth o u gh  

“  a general bailee to keep be refp o n fib le  fo r  

“  g r o s s  n e g le &  only, y e t  B e n  n e t  h ad , b y  a 

“  fpecial accep tan ce, m ade h im fe lf  anfw erable 

“  fo r  o r d i n a r y  riegled: at lea f; that it w as 

“  ordinary negledt, to let the goods be jtolen out 

“  o f  his p offeffion , and he had not averred , that 

“  th e y  w ere  flo le n  without his default; that he 

“  o u g h t to  h a v e  p u t th em  in to  a fafe  place, ac- 

“  co rd in g  to  his u n d e rta k in g , and h ave k ep t 

“  the k e y  o f  it h im fe lf; that the fpecial bailee 

“  w as reduced to the clafs o f  a conductor opens, 
“ or a w o rk m a n  for hire; and th at a tailor, to 

<c w h o m  his em p lo y er has delivered  lace fo r a 

“  fu it o f  clothes, is b o u n d , i f  the lace be ftolen, 
ic to  re flo re  th e valu e o f  i f f . ”  T h is  reafon in g

i O

i Cro. 815.
f  u Alia eft furti ratio ; id enim non cafui, fed levi cult a  y 

ferme aferibitur.” Gothofr. Comm, in L. Contra ft us, p. 145 
See D. 17. 2. 52* 3. where fays the annotator, “  Adverfus 
latrones parum prodeft cuftodia ; adverfus furem prodefle po- 
teft, fi quis advigilet.’, See alfo P o t h . Contrat de Louagg, n# 
429. and Contrat de Fret a ufage, n. 53. So, by juftice Cot-
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w o u ld  not have been ju ft , i f  the -bailee had 

p leaded, as in  B o n  io n  ’s cafe, that he had been 

robbed by violence, fo r no degree o f  care can in 

general preven t an open robbery: impetusprce- 
donum, fays U l p i a n , a mdlo pmjlantur.

Mr. Juftice P o w e l l , fpeaking of S o u t h -  

c o t e ’s cafe, which he denies to be law, admits 
that, if a man does undertake fpecially to keep 
“  goods s a f e l y , that is a warranty, and will 
fC oblige the bailee to keep them fafely .againft 
“  perils, where he has a remedy over, but not 
“  againft thofe where he has no remedy over*/’ 
One is unwilling to fuppofe, that this learned 
judge had not read lord C o k e ’s report with at
tention ; yet the cafe, which he puts, is precifely 
that which he oppofes, for B en  n e t  did under
take “ to keep the goods s a f e l y ;”  and, with 
fubmiflion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga
tion ; for the bailee might have his appeal of rob
bery, yet he is not bound to keep the goods 
againft robbers without a moft exprefs agree- 
mentj-. This, I apprehend, is all that was 
meaned by St. G e r m a n , when he fays, “ that,

tefmore, a Si jeo grante byens a un home a garder a mon oeps, 
i fi les byens per fon mefgarde font ambles, il fera charge a moy 

de mefmes les byens, mez s’il foit robbe de mefmes les byens 
€i il eft excufable per leley.’* io Hen. VI. 21.

* Ld. Raym. 912.  f  2 Sho. pi.'166,

£ B 2



“  if a man have nothing for keeping the goods 
“  bailed, and promife, at the time of the delivery, 
“  to reftore them fafe at bis peril, he is not re- 
“  fponfible for mere cafualties*j”  but the rule 
extracted from this paflage, “  that a fpecial ac- 
c‘ ceptance to keep safely will not charge the 
“  bailee againft the adts of ivrongdoersf,”  to 
which purport H obart alfo and C roke are 
cited, is too general, and mull; be confined to 
acts of violence.

I cannot leave this point, without remarking, 
that a tenant at will, whofe intereft, when he has 
it rentfree, the Romans called precarium , hands 
in a fituation exactly parallel to that of a depo- 
fitary ; for, although the contract be for his bene

fit , and, in fome inftances, for his benefit only, 
yet he has an interefi in the land till the will is 
determined, “  and, our law adds, it is the folly of 
“  the lefior, if he do not reftrain him by a fpecial 
“  c o n d i t i o n t h e n c e  it was adjudged, in the 
Countefs of Shrezvfburfs cafe, “  that an adtion 
“  will not lie againt a tenant at will generally, if 
“  the houfe be burned through his negledt^;”  
but, fays juftice Powell, “ had the adtion been 
“  founded on a fpecial undertaking, as that, in 
“  confideration that the lefior would let him live

9  Doct. and Stud. dial. 2. chap. 38.
-j- Com. 135. Ld. Raym. 915.
% 5 Rep. 13. b.
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U the houfe, he would deliver it up in as good 
1 epair as it then was in, fuch an action would 

“  have been maintainable.*”
It being then eftablifhed, that a bailee of the 

Jirft fort is anfwerable only for a fraud, or for 
grofs negledt, which is confidered as evidence of 
it, and not for fuch ordinary inattentions as may 
be compatible with good faith , if the depofitary 
be himfelf a carelefs and inattentive man; a 
queftion may arife, whether, if  proof be given, 
that he is, in truth, very thoughtful and vigilant 
in his own concerns, he is not bound to reftitution, 
if  the depofit be loft through his negledt, either 
oi dinary or flig h t’, and it feems eafy to fupport 
the affirmative; fince in this cafe the meafure of 
diligence is that, which the bailee ufes in his own 
affairs. It muft however be confefled, that the 
character of the individual depofitary can hardly 
be an object of judicial difeuflion: if  he be 
f  ightly or even ordinarily negligent in keeping 
the goods depofited, the favourable prefumption 
is, that he is equally negledful of his own pro
perty ; but this prefumption, like all others, may 
be repelled; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofe depofited, fuffered them to be burned, he

* Ld. Raym. 911.
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fliall reftore the worth of them to the owner*. 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of fmall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks; in which cafe he 
ought to fave the more valuable cheft, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com
mit even ‘ a grofs neglect in regard to his own 
goods as wdll as thole bailed, by which both are 
loft or damaged, he cannot be Jaid to have violated 
good faith, and the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfonf.

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex

ceptions.
Firft,asinSoUTHcOTE’ s cafe, where the bailee, 

by a fpecial agreement, has engaged to anfwer 
for lefs: “  Si quid nominatim convenit,”  fays the 
Homan lawyer, “  vel plus vel minus,in fingulis

contradtibus, hoc fervabitur quod initio con- 
“  venit; legem enim contra£tui deditj;” but the

*  P o t h . Contrast de Depot, n. 29* Stiernh. de Jure Sueon.
1. 2. c. 5.

f  Brad. 99. b. Juftin. Inft. 1. 3. tit. 15.
+ L. Contractus, 23. D. de reg. jur.
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opinion-of C e l s u s , that an agreement to difpenfe 
•with deceit is void, as being contrary to good 

morals and decency, has the affent both of U l - 

p i an  and our Englijh courts*.

Secondly; when a man fpontaneoufly and 
officioufly propofes to keep the goods of another, 
he may prevent the owner from intrufting them 
with a p erf on o f more approved vigilance; for 
which reafon he takes upon himfelf, according to 
J u l i a n , the rijk  o f the depofit, and becomes re- 
fponfible at lea f for ordinary negledi, but not for  
mere cafualtiesf.

Where things are depofited through neceffity 
on any fudden emergence, as afire or a fhipwreck, 
M. L e B r u n  infills, “ that the depofitary mufl 
“ anfwer for lefs than grofs negledt, how carelefs 
“ foever he may be in his own affairs ; fince the 
“ preceding remark, that a man, who repofes con- 
“  fdence in an improvident p er f on, muft impute 
“ any lofs to his own folly, is inapplicable to a 
“ cafe, where the depofit was not optional; and 
“ the law ceafes zvith the reafon of i t \ ”  but that 
is not the only reafon; and, though it is an ad
ditional misfortune, for a man in extreme hafle 
and deep diftrefs to light upon a flupid or inat-

* Do£t. and Stud. dial. 2. chap. 38.
t  D. 16. 33 1. 35.
J De la Preflation des Pautes, p. 77.
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tentive depofttary, yet I can hardly perfuade my- 
felf, that more than perfect good faith is de
manded in this cafe, although a violation of that 
faith be certainly more criminal than in other 
cafes, and wa'S therefore punifhed at Home by a 
forfeiture of the double value of the goods de- 

; pofited.
In thefe circumftances, however, a benevolent 

offer of keeping another’s property for a time 
would not, I think, bring the cafe within J u
l i a n ’s rule before-mentioned, fo as to make the 
perfon offering anfwerable for flight, or even or
dinary, negligence; and my opinion is confirmed 
by the authority of L abeo, who requires no 
more than Qood faith  of a negotiorum geftor, when 
“  affedtione coa&us, ne bona mea diflrahantur, 
“  negotiis fe meis obtulerit.”

Thirdly; when the bailee, improperly called 
a debofitary, either diredtly demands and receives 
a reward for his care, or takes the charge of goods 
in confequence o f fome lucrative contract, he be
comes anfwerable for ordinary negledi; iince, in 
truth, he is in both cafes a conductor operis, and 
lets out his mental labour at a juft price: thus, 
when clothes are left with a man, who is paid 
for the ufe of his bath, or a trunk with an inn
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to indemnify the 
owners if the goods be loft or damaged through
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their want of ordinary circumfpedion, as if they 
were to receive a flipulated recompen fe for their 
attention and pains', but of this more fully, when 
we come to the article of hiring'.

O

Fourthly; when the bailee alone receives ad
vantage from the depofit, as, if  a thing be bor
rowed on a future event, and depofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuph a depofitary muft anfwereven 
for flig ht negligence; and this bailment, indeed, 
is rather a loan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Charles, intending to appear at 
a mafked ball expeded to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George beinjr 
obliged to go immediately into the country, de
fires Charles to keep the drefs till his return, 
and, if  the ball be given in the mean time, to 
wear it; this feems to be a regular loan, although 
the original purpofe of borrowing be future and 
contingent.

Since, therefore, the two laft cafes are not, in 
ftrid propriety, dcpojits, the exceptions to the 
general rule are reduced to two only; and the fe- 
cond of them, I conceive, will not be rejected by 
the Englijb lawyer, although I recoiled no de-



clfion or dictum exadtly conformable to the opi
nion of J ulian.

Clearly as the obligation to rejtore a depofit 
flows from the nature and definition of this con- 
trad!, yet, in the reign of Elizabeth , when it 
had been adjudged, confidently with common 
fenfe and common honedy, “  that an adtion on 
“  the cafe layagaind a man, who had not per- 
“  formed his promife of redelivering, or deliver- 
“  ingover, things bailed to him,” that judgement 
was rcvcrfed; and, in the fixth year of J ames, 
judgement for the plaintiff was arrefted in a cafe 
exadtly fimilar*: it is no wonder, that theprofef- 
fion grumbled, as lord H olt fays, at fo abfurd 
a reverfal; which was itfelf mod judly reverfed 
a few years after, and the firfl decifion folemnly 
edablifhed-j.

Among the other curious remains of Jlttick 
law, which philologers have colledled, very little 
relates to the contradts, which are the fubjedt of 
this effay; but I remember to have read of D e
m o s t h e n e s ,  that he was advocate for a perfon, 
with whom three men had depofited fome va
luable utenfil, o f which they were joint-owners; 
and the depofitary had tfefivered it to one of 
them, of whofe knavery he had no fufpicion;

*  Yelv. 4. 50. 128.

t  2 Cro. 667. W hea tly  and Lop#.
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upon which the other two brought an adlion, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit; for, the truth not being proved, 
D emosthenes infilled, that his client could not 
legally rejlore the depojit, unlefs all three propri
etors were ready to receive it; and this do&rine 
was good at Rome as well as at Athens, when the 
thing depofited was in its nature incapable of 
partition : it is alfo law, I apprehend, in Weft- 
minfter-hall*.

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn from the ftory of G l a u c u s , 

who, on confulting the oracle, received this an- 
fwer “  that it was criminal even to harbour a 
“  thought of with-holding depofited goods from 
“  the owners, who claimed them f;” and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with Ju s t i n i a n , 

who remarks, “  that life and wealth are only 
depojited with us by our creator, and, like all 

**• other depofits, muft in due time be reftored.” 
II. Employmentby commission wasalfoknown 

to our ancient lawyers; and B racton, the beft 
writer o f them all, expreffes it by the Roman

*  D. 16. 3. 1. 36. Bro. Abr. tit. Bailment, {$1. 4. 
f  Herod. VI. 86. Juv. Sat. XIII. 199.
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word, Man datum; now, as the very e hence of 
this contract is the gratuitous performance of it 
by the bailee, and as the term commijflon is alfo 
pretty generally applied to bailees, who receive 
hire or compenfation for their attention and 
trouble, I fhall not fcruple to adopt the word 
mandate as appropriated in a limited fenfe to 
the fpecies of bailment now before u s ; nor will 
any confufion arife from the common acceptation 
of the wrord in the fenfe of a judicial command 
or precept, which is in truth only a Jecondary 
and inaccurate ufage of it. The great diftin&ion 
then between one fort o f mandate and a depofit 
is, that the former lies infefance, and the latter, 
fimply in cujlody: whence, as we have already 
intimated, a difference often arifes between the 
degrees of care demanded in the one contradl and 
in the other; for, the mandatary being confi- 
dered as having engaged himfelf, to ufe a degree 
of diligence and attention adequate to the per
formance of his undertaking, the omiffion of 
fuch diligence may be, according to the nature 
of the bufinefs, either ordinary, or flightr ne- 
gledt; although a bailee of this fpecies ought re
gularly to be anfwerable only for a violation of 
good faith. This is the common doctrine taken 
from the l a wo f UL P i A N;  but there feems, in 
reality, to be no exception in the prefent cafe 
from the general rule; for, fince good faith  itlelf

• 380 THE LAW



obliges every man to perform his actual engage
ments, i t of courfe obliges the mandatary to ex
ert himfelf in proportion to the exigence of the 
affair in hand, and neither to do any thing, how 
minute foever, by which his employer may fuf- 
tain damage, nor omit any thing, however in- 
conflderable, which the nature of the a£t re
quires*: nor will a want of ability to perform 
the contract be any defence for the contracting

J  O

party; for, though the law exadts no impojjihle 
things, yet it may-juftly require, that every man 
{hall know his own flrength, before he undertakes 

to do an aCt, and that, if  he delude another by falfe 
pretenfions to Hull, he fhall be refponuble for 
any injury, that may be occafloned by fuch de- 
lufion. If, indeed, an unfkilful man yield to 
the prefling inftances o f his friend, who could 
not otherwife have his work performed, and en
gage reluctantly in the bufmefs, no higher de
cree of diligence can be demanded of him than 
a fair exertion of his capacity.

It is almofi: needlefs to add, that a mandatary, 
as well as a depofitary, may bind himfelf by a 

fbecial agreement to be anfwerable even for ca- 
fualties; but that neither the one nor the other 
can exempt himfelf by any ftipulation from re- 
fponfibility for fraud , or, its equivalent, grofs 

negleCL
* Lord Raym. 910.
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A  diftindtion feems very early to have been 
made in our law between the woftfefance, and the 
misfefance, of a conductor operis, and, by equal 
reafon, of a mandatary; or, in other words, be
tween a total failure of performing an executory 
undertaking knd a culpable negledt in executing 
it ; for, when an adtion on the cafe was brought 
againft a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer
tain time, had not built it, the court gave judg
ment of nonfuit; but agreed, that, if the defend
ant had built the houfe negligently and fpoiled 
the timber, an adtion againft him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar adtion was commenced 
againft one W a t k i n s  for not building a mill ac
cording to his undertaking, there was a long 
converfation between the judges and the bar, 
which chief juftice B abington at length inter
rupted by ordering the defendant’s counfel either 
to plead or to demur; but ferjeant R olf  chofe 
to plead fpecially, and iflue was taken on a dif- 
charge of the agreement.*j- Juftice M artin 
objedted to the adtion, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion,

* Yearb. n .  Hen. IV. 33.
t  Yearb. 3. Hen. VI. 36. b. 37. a. Stath. Abr. tit. 

Actions fur le cas} pi. 20.

382 THE LAW



which feems not wholly irreconcilable to that of 
his two brethren; for in the cafes, which they 
put, a fpecial injury was fuppofed to be occa- 
fioned by the non-performance of the contra<9:.

Authority and reafon both convince me, that 
M a r t in , into whofe opinion the reporter re
commends an inquiry, was wrong in his objec
tion, if he meaned, as juftice Cokain and the 
chief juftice feem to have underftood him, that 
no fuch adHon would lie for flcwfefance, even 
though fpecial damage had been fa ted . His ar
gument was, that the aftion before them founded 
in covenant merely, and required a fpecialty to 
fupport i t ; but that, if the covenant had been, 
changed into a tort, a good writ of trefpafs on 
the cafe might have been maintained: he gave, 
indeed, an example of TW/ffefance, but did not 
controvert the inftances, which were given by the 

other judges.
It was not alledged in either of the cafes juft 

cited, that the defendant was to receivepay for the 
fefance of his w ork; but, ftnce both defendants 
were defcribed as actually in trade, it was not 
perhaps intended, that they were to w o rk e r  no
thing : I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promiles been purely gratuitous  ̂and had a fpecial 
injury been caufed by the breach of them. Sup- 
pofe, for inftance, that Robert s corn-fields are fur-
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rounded by a ditch or trench, in which the wa
ter from a certain fpring ufed to have a free 
courfe, but which ha$ of late been obftruded by 
foil and rubbifh; and that, Robert informing his 
neighbour Henry of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im
mediately to remove the obftrudion and repair 
the banks without reward, he having bufmefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry neglect to do the work 
undertaken, “  and the water, not having its na- 
<c tural courfe, overflow the fields of Robert and 
u fpoil his corn,”  may not Robej't maintain his 
adion on the cafe? Moft affuredly; and fo in 
a thoufand inflances of proper bailments, that 
might be fuppofed; where a juft reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequently the caufe of the lofs, 
which he fuftained* ; for it is, as it ought to be, 
a general rule, that, for every damnum injurid 
datum, an addon of fome fort, which it is the 
province of the pleader to advife, may be main
tained ; and, although the gratuitous performance 
of an ad  be a benefit conferred, yet, accord
ing to the juft maxim of Paulus , Adjuvarinos, 
non decipi, beneficio oportet\: but the fipecial da-

* Yearb. 19. Hen. VI. 49.
t D. 13. 6. 17. 3.
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m age, not the aflu m ption , is the caufe o f  this 
a ctio n  ; and* i f  notice be g iv en  b y  the m andatary, 

before any damage incurred, and while another 
perfon may be employed, that h e cannot perform  

th e  w o r k , no procels o f  la w  can enforce the per

form an ce o f  it.

A  cafe in  B r o o k , m ade com plete from  the 

Y e a r -b o o k , to w h ic h  he xefens, feems dire£Uy in  

p o in t; fo r , b y  c h ie f  ju ft ic e  F i n e u x , it had been 
adjudged, that, “  i f  a m an aflam e to build  a 

“  h o u fe  fo r  m e b y  a certain  d a y , and do not 

“  build it, and I  fujfer damage by his nonfefance, 
“  I fhall h a v e  an actio n  on the cafe, as w ell as i f  

“  he had done it a m i f s but it is pojfible, that 

F i n e u x  m igh t fu p p ofe a confideration , th o u gh  

n on e be m en tion ed *.

A ctio n s  on  this con tract are, indeed, v e r y  un- 

ep m m on , for a reafon n ot e x tre m e ly  flattering to 

h u m an  n a tu r e ; becaufe it is v e ry  uncom m on to 

u n d ertake a n y  office o f  trouble without compenfa-  

Jtion; b u t, w h e th e r the cafe rea lly  happened, or 

th e  rew ard , w h ic h  has a ctu a lly  been ftipulated, 

w a s  om itted in  the declaration, the queftion,, 

“  w h eth er a m an w as refponfible fo r dam age to 

«  certain  goods occafioned b y  his negligen ce in 

“ p erfo rm in g  a gratuitous p ro m ife / ' cam e 

before the cou rt, in  w h ic h  lord H o l t  prefided, 

/ fo  la te ly  as the fecon d yea r o f  queen A n n e ; and

* Bro. Abr. tit. A&ion fur le Cafe, 72,
VOL. VI. c  q
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a point, which the firft elements of the Roman 
law have fo fully decided, that no court of judi
cature on the continent would fuffer it to be de
bated, was thought in England to deferve, 
what it certainly received, vety great conjider- 
ation*.

The cafe was this: B e r n a r d  had affumed 
without pay fafely to remove feveral calks of 
brandy from one cellar, and lay them down fafely 
in another, but managed them fo negligently, 
that one of the cafks was ftaved. After the 
general iflue joined, and a verdi6l for the plain
tiff C o g g s , a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 
in which it was neither alledged, that the de
fendant was to have any recompenfe for his pains, 
nor that he was a common porter: but the 
court were unanimoufly of opinion, that the 
a£tion lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately.

41 The chief juftice, as it has before Been inti— 
matedj', pronounced a clear, methodical, elabo
rate argument; in which he diftinguifhed bail
ments into fix  forts, and gave a hiflory of the 
principal authorities concerning each of them.

* Ld. Raym. 909—920. 1 Salk. 26. Com. 133. Farr.
13. 131. 528.

f  P. 361.
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This argument is juftly reprefented by my learn
ed friend, the annotator on the Firjl Injlitnte, as 
** a moft mafterly view of the whole fubjedl of 
“  bailment* ;** and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefully bellowed.

J

For the decifion of the principal cafe, it would 
have been fufficient, I imagine, to infill, that the 
point was not new, but had already been deter
mined; that the writ in the R egister , called, 
in the llrange dialefl of our forefathers, Depipa 
vini cariandd-f, was not fimilar, but identical; 
for, had the reward been the ejfence of the ac
tion, it mull have been inferted in the writ, and 
nothing w-ould have been left for the declaration 
but the Hating of the day, the year, and other 
circumllances ; of which R astell exhibits a 
complete example in a writ and declaration for 
negligently and improvidently planthig a quickfet 
hedge, which the defendant had promifed to 
raife, without any confideration alledged; and if- 
fue was joined on a traverfe of the negligence

* Hargr. Co. Litt. 89. b. n. 3. The profeffion muft la
ment the neceffary fufpenfion of this valuable work,

 ̂ Reg. Orig. 1 IQ. a. feealfo n o . b. De equo infir mo fa *  

nandoy and De c0lumbari reparando.

C C 2

OF BAILMENTS. 387



and improvidence*. How any anfwer could 
have been given to thefe authorities, I am at a 
lofs even to conceive: but, although it is needlefs 
to prove the fame thing twice, yet other authori
ties, equally unanfwerable, were adduced by the 
court, and fupported with reaions no lefs cogent; 
for nothing, faid Mr. Juft ice P o w e l l  emphati
cally, is law, that is not reafon-, a maxim, in 
theory excellent, but in practice dangerous, as 
many rules, true in the abftraft, are falfe in the 
concrete; for, fmce the reafon of T i t i u s  may, 
and frequently does, differ from the reafon of 
S e p t i m i u s , no man, who is not a lawyer, would 
ever know how to adt, and no man, who is a 
lawyer, would in many inftances know what to 
advife, unlefs courts were bound by authority, as 
firmly as the pagan deities were fuppofed to be 
bound by the decrees of fate.

Now the reafon affigned by the learned judge 
for the cafes in the Regifer and Year-books, 
which were the fame with C oggs  and B e r 
n a r d , namely, “ that the pasty's s p e c i a l  af- 
“  Jitmpft and undertaking obliged him fo  to do 
u the thing, that the bailor came to nq^damage by 
his negledt,” feems to intimate, that theomiflion 
of the words falvo et fecure would have made a 
difference in this cafe, as in that o f a depojit; but 
I humbly contend, that thofe words are implied,,

* Raft. Entr. 13. b.
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t>y the nature of a contradb which lies in fe fa n ce ,  
agreeably to the diftindtion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceffary, 
and might have been improper, to have extended 
the proportion beyond the point then before the 
court; but I cannot think, that the narrownefs of the proportion in this inftance affe61s the ee-

O

neral do61rine, which I have prefumed to lay 
down; and, in the ftrong cafe of the fhepherd, 
who had a flock  to keep, which he f o f f e r e d  through 
n eg lig en ce  to be drowned, neither a reward  nor a 
Special undertaking are ftated*: that cafe, in the 
opinion of juftice Townsend, depended upon 
the diftindbion between a bargain executed  and 
executory ; but I cannot doubt the relevancy of 
an adbion in the fecond cafe, as well as the hrft, 
w h en ev er  aStual dam age is occqfioned by the non- 

f e f a n c e f .
There feems little neceffity after this, to men

tion the cafe of Po w tuary  and W a l t o n , the 
reafon  of which applies diredbly to the prefent 
fubjedb ; and, though it may be objected that the 
defendant was ftated as a fa r r i e r , and muft be

* Yearb. 2 Hen. VII. 11.
f  Stath. Abr. tit. Acciom furle cas, pi. II. By juftice Paft on, 

“ fi unferrour face covenant ove moy de ferrer mon chival, 
“ jeo die qe fil neferra mon chival, uncore jeo averai accion
“ fur mon cas, qar en fon default paraventure mon chival eft 
“  perie.”
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prefumed to have adted in his trade, yet chief 
juftice R olle intimates no fuch prefumption ; 
but fays exprefsly, that “ an adtion on the cafe 
“ lies upon this matter, without alledging any con
federation: for the negligence is the caufe of 
“ adtion, and not the affump/it*/’

A  bailment without reward to carry from place ' 
to place is very different from a mandate toper- 
form a work; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refponfible for lefs than grofs neg- 
ledt, unlefs there be a fpecial acceptance: for in
fiance, if Stephen defire Philip to carry a dia
mond-ring from B rifo l to a perfon in London, 
and he put it with bank-notes of his own into a 
letter-cafe, out of which it is folen  at an inn, or 
feized by a robber on the road, Philip fhall not 
be anfwerable for it; although a very careful, or 
perhaps a commonly prudent, man would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage; but, if he were to 
fecrete his own notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reflore the value of it to Stephen: 
€v?ry thing, therefore, that has been expounded

* j Ro. Abr. 19.

390  the  La w



in the preceding article concerning depofits, may 
be applied exactly to ibis fort of bailment, which 
may be confidered as a fubdivifion of the fecond 
fpecies.

Since we have nothing in thefe cafes analogous 
to the judgements of infamy, which were often 
pronounced at Home and Athens, it is hardly ne- 
ceflary to add, what appears from the fpeech of 
C icero for S. Roscius of Ameria, that “ the 
u ancient Romans confidered a mandatary as in- 
“ famous, if  he broke his engagement, not only 
“ by aflual fraud, but even by more than ordi- 
<l nary negligence

As to exceptions from the rule concerning the 
degree of negledi, for which a mandatary is re- 
fponfible, almoft all, that has been advanced be
fore in the article of depofits, in regard to a fpe- 
cial convention, a voluntary offer, and an interefl 
accruing to both parties, or only to the bailee, 
may be applied to mandates: an undertaker of a 
work for the benefit of an abfent perfon, and 
without his knowledge, is the negotiorum geflor of 
the civilians, and the obligation refulting from

%
* <( In privatis rebus, fi quis rem mandatam non modo ma~ 

41 litiofiusgeffiflet, fui quseftusaut commodi cauf&, verumetiam 
“  negligentius, eum majores fummum admififfe dedecus exifti-

mabant: itaque matidati conftitutum eft judicium, non minims 
44 turpe quamfurt'r” Pro S. Rofc. p. ii6 . Glafg.
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his implied contract has been incidentally men
tioned in a preceding page.

III. On the third fpecies of bailment, which 
is one of the moft ufual and moft convenient in 
civil fociety, little remains to be obferved; be- 
caufe our own, and the Roman, law are on this 
head perfectly coincident. I call it, after the 
French lav/yers, loan for ufe, to diftinguifh it 
from their loan for confumption, or the m u t u u m  

of the Romans\ by which is underftood the 
lending o f money, wine, com, and other things, 
that may be valued by number, weight, or mea- 
fure, and are to be reftored only in equal value 
or quantity*: this latter contract, which, accord
ing to St. G e r m a n , is moft properly called a 
loan, does not belong to the prefent fubje£t; but 
it may be right to remark, that, as the fpecifick 
things are not to be returned, the abfolute pro-

* Do£f. and Stud, dial. 2. ch. 38. Braft. 99. a. b. In 
Ld. Raym. 916. where this paflage from BraBon is cited by 
the chief juftice, muiuam is printed for commodatam $ but what 
then can be made of the words ad ipsam rejlituendam ? There 
is certainly fome miftake in the paflage, which mud be very 
ancient, for the oldeft MS. that I have feen, is conformable to 

T̂otteVs edition. I fufpeft the omifTion of a whole line after 
the wordprecium̂  where the manufcript has a full point; and 
pombly the fentence omitted may be thus fupplied from 
tinian, whom BraBon copied: t( At is, qui mutuum accepit, 
ct obligatus remanet,” fi forte incendio, &ce. In/i. 3. 13, ^
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perty of them is transferred to the borrower, 
who muft bear the lofs of them, i f  they be de- 
ftroyed by wreck, pillage, fire, or other inevi
table misfortune. Very different is the nature 
of the bailment in queftion; for a horfe, a cha
riot, a book, a greyhound, or a fowling-piece, 
which are lent for the ufe of the bailee, ought to 
be redelivered fpecifically ; and the owner muft 
abide the lofs, if  they perifh through any acci
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor
rower, who alone receives benefit from the con
tract, is conftrued rigoroufly, and, although 
f ig h t , makes him liable to indemnify the lender; 
nor will his incapacity to exert more than ordinary 
attention avail him on the ground of an itnpofi- 
bility, “ which the law, fays the rule, never de- 
u mands j” for that maxim relates merely to 
things abfolutely impoffible ; and it was not only 
very pojfible, but very expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in i t : if  the lender, indeed, was riot 
deceived, but perfectly knew the qualityt as 
well as age, of the borrower, he muft be fup- 
pofed to have demanded no higher care, than 
that of which fuch a perfon was capable; as, if  
Paul lend a fine horfe to a raw youth, he cannot 
exaCt the fame degree of management and cir-
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cumlpedtion, which he would expeft from a 
riding-matter or an officer of dragoons .

From the rule, that a borrower is anfwerable 
for flight negledt, compared with the diftindlion 
before made between fimple theft and robberyj", 
it follows, that, if  the borrowed goods be ftole?i 
out of his pofleffion by any perfon whatever, he 
4nuft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
ttanding his extraordinary care. The example, 
given by J u l i a n , is the firft and beft that oc
curs-: Cains borrows a filver ewer of Titius, and 
afterwards delivers it, that it may be fafely re- 
ttored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs expedled 
than its being fto’en ; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 

jleal it, Cains appears to be wholly blamelefs, and 
Titius has fuffered damnum Jine injuria. It feems 
hardly neceflary to add, that the fame care, which 
the bailee is bound to take of the principal thing 
bailed, muft be extended to fuch accejfory things, 
as belong to it, and were delivered with i t : 
thus a man, who borrows a watch, is refponfible 
for flight negledl of the chain and feals.

Although the laws of Rome, with which thofe *

* D um ou liijy tra£l. Dc eo quod IntereJ}̂  it 185.
f  See p. 370. and uotef.
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o f  England in  th is refpedt agree, m o il e x p re fs ly  

d ecid e , th at a b o rro w e r, u fin g  m ore th an  o rd i

n a ry  d ilig e n ce , Jhall not be chargeable, i f  there be 
a force which he cannot refifl* ,  y e t  P u f e n - 

dorf e m p lo y s  m u ch  id le rea fo n in g , w h ic h  I am  

n o t id le  e n o u g h  to tran fcrib e, in  fu p p ort o f  a n e w  

o p in io n  ; n a m e ly , “  that the b o rro w er o u gh t to 

“  in d e m n ify  th e  len d er, i f  th e  go od s len t be de- 

ftro y e d  b y  fire , fh ip w re c k , o r o th er in evitable  

“  accid e n t, and without his fault, u n lefs his own 
a  p e rifh  w ith  th em  :** fo r  e x a m p le , i f  Paul len d  

JVilham a h o rfe  w o rth  th ir ty  gu in eas to  ride 

fro m  Oxford to  London, and Willia?n be attacked 

o n  a h eath  in  th at road b y  h ig h w a y m e n , w h o  

k ill o r  fe ize  th e h o rfe , h e is ob liged , a cco rd in g  

to  P u f e n d o r f  an d  his an n otator, to  p a y  th irty  

g u in e a s  to P a u l. T h e  ju ft ic e  and g o o d  fenfe o f  

th e  co n tra ry  d ecifio n  are ev in ced  b eyo n d  a doubt 

b y  M. Po t  h i  E r , w h o  m akes a d iftin & io n  be

tw e e n  th ofe  cafes, w h e re  th e loan w as the occa- 
Jion m e re ly  o f  dam age to  the len d er, w h o  m igh t 

in  the m ean  tim e h ave  fu ftain ed  a lofs fro m  

o th er accid en ts, and th o fe , w h e re  the lo an  w as 

th e  fo ie  efficient caufe o f  his d a m a g e f ;  as i f  

Paul, h a v in g  lent his h o rfe , flio u ld  be forced  in  

the in te rv a l b y  fo m e p reffin g  bufinefs to hire an-

* D. 44. 7. 1. 4. LcL Raym. 916.
f  Poth. Pret h Ufagey n. 55. Puf> with Barbeyrac’j notes* 

B. 5. C. 4. § 6.
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other for himfelf; in this cafe the borrower ought, 
indeed, to pay for the hired horfe, unlefs the lender 
had voluntarily fubmitted to bear the inconveni
ence caufed by the loan; for, in this fenfe and in 
this inftance, a benefit conferred JJjould not be 
injurious to the benejactor. As to a conditionpre
fumed to be impofed by the lender, that he would 
not abide by any lofs occasioned by the lending, 
it feeras the wild eft and moft unreafonable of 
prefumptions: if Paul really intended to impofe 
fuch a condition, he {hould have declared his 
mind; and I perfuade myfelf, that William 
would have declined a favour fo hardly ob-> 
tamed.

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
fome thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
trnfeafonable hour, and had the horfe, in either 
cafe, been taken, from him or killed, he mull 
have indemnified the owner; for irre/ljlible force 
is no excufe, if a man put himfelf in the way of 
it by his own rafhnefs. This is nearly the cafe, 
cited by St. German from the Summa llofella, 
where a loan muft fie moaned, though the word 
depofitum be erroneoufly ufed*; and it is there 
decided, that, if the borrower of a horfe will im-,

3S6 THE LAW
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prudently ride by a ruinous houfe in manifejt 
danger o f fallings and part of it actually fall on 
the horfe’s head, and kill him, the lender is en
titled to the price of him; but that, if  the houfe 
were in good condition and fe ll  by the violence 
o f a hidden hurricane, the bailee {hall be dif- 
charged. For the fame, or a ftronger, reafon, if  
Wilht$;n, inftead of coming to London, for which 
purpofe the horfe was lent, go towards Bath, or, 
having borrowed him for a week, keep him for 
a month, he becomes refponfible for any accidetit, 
that may befall the horfe in his journey to Bath.

J  J  J  9

or after the expiration of the week*.
Thus,' if Charles, in a cafe before ptifj', wear 

the mafked habit and jewels o f George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
ti^e and by the ufual wav, he cannot be com- 
polled to pay George the value of them; but it 
would be otherwife, if  he were to go with the 
jewels from the theatre to a gaming-houfe, and 
were there to lofe them by any cafualty what- 
ever. So, in the inftance propofed by G aius 
iu the digeft, if lilver utenfds be lent to a man 
for the purpofe of efntertainmg a party of friends 
at fupper in the metropolis, and he carry them 
into the country, there can be no doubt of his ob-

* L d . Raym. 915. t  P- 377*
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ligation to indemnify the lender, if  the plate be 
loft by accident however irrefiftible.

There are other cafes, in which a borrower 
is chargeable for inevitable mifchance, even when 
he has not, as he legally may, taken the whole 
rifk upon himfelf by exprefs agreement. For 
example, if the houfe of Cains be in flames, and 

, he, being able to fecure one thing only, fave an 
urn of his own in preference to the filver ewer, 
which he had borrowed of Titius, he fhall make 
the lender a compenfation for the lofs; efpecially 
if  the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both: even if his urn be the 
more precious, he muft either leave it, and bring 
away the borrowed veffel, or pay Titius the va
lue of that, which he has loft; unlefs the alarm 
was fo fudden, and the fire fo violent, that 410 
deliberation or feleCtion could be juftly  expect
ed, and Caius had time only to fnatch up the firft 
utenfil, that prefented itfelf.

Since opennefs and honefty are the foul of con
tracts, and fince “  a fuppreftion of truth is often 
“  as culpable as an exprefs. falfehood,” I accede 
to the opinion of M. P o t h i e r , that, if a foldier 
were to borrow a horfe of his friend for a battle 
expeCted to be fought the next morning, and 
were to conceal from him, that his own horfe was 
as f t  for the fevvice, and if the horfe, fo bor-
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rowed, were flain in the engagement, the lender 
ought to be imdemnified; for probably the dif- 
limulation of the borrower induced him to lend 
the horie; but, had the foldier openly and 
frankly acknowledged, that he was unwilling to 
■ expofe his oxvn horfe, fined, in cafe o f a lofs, he 
was unable to purchafe another, and his friend, 
neverthelefs, had generoufiy lent him one, the 
lender would have run, as in other inftances, 
the rifk of the day.

I f  the bailee, to ufe the Roman exprefiion, be 
in  mora, that is, if a legal demand have been 
made by the bailor, he muft anfwer for any ca- 
fualty that happens after the demand■ unlefs in 
rafi s, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thin"- 
bailed, even if it had been reftored at the proper 
tim e; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf inmord by

J

refilling to accept it: this rule extends of courfe 
to every fpecies of bailment.

“  Whether, in cafe of a valued loan, or, where 
“  the goods lent are ejlimated at a ‘certain price, 
“  the borrower muft be confidered as bound in 
“  all events to reftore either the things lent or 
“  the value of them/' is a queftion, upon which 
thecivilians are as much divided, as they are upon 
the celebrated claufe in the law Contractus: five 
or fix commentators of high reputation enter

OF BAILMENTS.



the lifts againft as-many of equal fame, and each 
fide difplays great ingenuity and addrefs in this 
juridical tournament. D ’A v e z a n  fupports the. 
affirmative; and P o t h ie r , the negative; but the 
fecond opinion feems the more reafonable. The 
word p e r i c u l u m , ufed by U l p i a n , is in itfelf 
equivocal: it means hazard in general, proceed
ing either from accident or from negledt; and in 
this latter fenfe it appears to have been taken by 
the Roman lawyer in the paflage, which gave 
birth to the difpute. But, whatever be the true 
interpretation of that paflage, I cannot fatisfy 
myfelf, that, either in the Cujiomary Provinces of 
F r a n c e , or in E n g l a n d , a borrower can be 
chargeable for all events without his confent une
quivocally given: if  William, indeed, had faid to 
Paid alternatively, “ I promife, on my return to 
“  Oxford, either to refiore your horfe or to pay 
4< you thirty guineas,” he muft in all events have 
performed one part of this disjunctive obliga
tion*; but, if Paul had only faid, “  the horfe, 
Ck which I lend you for this journey, is fairly 
“  worth thirty guineas/’ no more could be im
plied from thofe words, than a defign of pre
venting any future difficulty about the price, if 
the horfe fhould be killed or injured through an 
omiffion of that extraordinary diligence, which the 
nature of the contrail: required.

* Palm, | | ii
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Befides the general exception to the rule con
cerning the degrees of neglect, namely, Si quid 
cpnvenit vel plus vel minus, another is, where 
goods are lent for a ufe, in which the lender has 
a common interejl with the borrower: in this cafe, 
as in other bailments reciprocally advantageous, 
the bailee can be refponfible for no more than 
ordinary negligence; as, if Stephen and Philip 
invite feme common friends to an entertainment 
prepared at their joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate ; but this, in truth, is rather the 
innominate contract do ut facias, than a proper 
loan.

Agreeably to this principle, it mud be decided, 
that, if  goods be lent for the foie advantage of 
the lender, the borrower is anfwerable for grofs 
negledt only; as, if a paffionate lover of mufick 
were to lend his own inftrument to a player in 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailment 
is not fo much a loan, as a mandate; and, if the 
mufician were to play with all due (kill and ex
ertion, but were to break or hurt the inftrument 
without any malice or very culpable negligence, 
he would not be bound to indemnify the ama
teur, as he was not in want of the inftrument,

V O L .  V I .  d  D.
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and had no particular defire to ufe it. If, indeed, a 
poor artift, having loft or fpoiledhis violin or flute, 
be much diftrefled by this lofs, and a brother- 
mufician obligingly, though voluntarily, offer to 
lend him his own, I cannot agree with D es- 
p e i s s e s , a learned advocate of Montpellier 
and writer on Homan law, that the player may 
be lefs careful of it than any other borrower : on 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree ; 
and his negligence ought to be conftrued with 

rigour.
By the law of M oses, as it is commonly 

tranflated, a remarkable diftindtion was made be * 
tween the lofs of borrowed cattle or goods, hap
pening in the abfence, or the prefence, of the 
o w n e r ; for, fays the divine legiflator, “  if a 
*  man borrow aught of his neighbour, and it be 
« hurt or die, the owner thereof not being with it, 
“  he fha.ll furely make it good; but, if the owner 
“  thereof be with it, he fhall not make it good*: ’ 
now it is by no means certain, that the original 
word fignifies the owner, for it may fignify the 
poffeffor, and the law may import, that the bor
rower ought not to lofe fight, when he can pof- 
fibly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower fhould always

* Exod. xxii. 14, 15.
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anfwer for cafualties,e,r<Ty>£ inthe cafe, which muft 
rarely happen, of the owner's prefence, this excep
tion feems to prove, that no cafualties were meaned, 
but fuch as exti aordinavy care might have pre
vented; for I cannot fee, what difference could 
be made by the prefence of the owner, if the 
force, produ&ive of the injury, were wholly ir- 
refiflible, or the accident inevitable.

An old Athenian law is preferved by D e 

m o s t h e n e s , from which little can be gathered 
on account of its generality and the ufe of an am
biguous w ord*; it is underftood by P e t i t  as 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
o f a guardianfhip. The Athenians were, pro
bably, fatisfied with fpeaking very generally in 
their laws, and left their juries, for juries they 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particular 
cafe.

IV . As to the degree of diligence, which the 
law requires from a pawnee, I find myfelf again 
obliged to diffent from fir E d w a r d  C o k e , with 
whofe opinion afimilar liberty hasbeforebeen taken 
in regard to a depofitary', for that very learned man

*  IJffi wv x a Q v p nxs T*f) bfAoiujg Qf>\uryMYtiVj w<rvrtP  ay c r j 7 o $  t v n .  R e i/ k e  S  edi
tion, 855. 3, Here the verb- xaGufityat, may imply flight, or 
ordinary, negleft; or even frau d , as Petit has rendered it.
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lays it down, that, <( if  goods be delivered to 
“  one as a gage or pledge, and they be Jlolen, 
“  he fhall be difcharged, becaufe he hath a pro- 
u perty in them ; and, therefore, he ought to 
“  keep them no other-wife than his own*:”  I 
deny the firfl: propofition, the reafon, and the 
conclufion.

Since the bailment, which is the fubjedf of the 
prefent article, is beneficial to the pawnee by fe- 
curing the payment of his debt, and to the pawnor 
by procuring him credit, the rule, which natu
ral reafon prefcribes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ordinary care of it; and he muft confequently 
be refponfible for ordinary negledt+. This is 
exprefsly holden by B r a c t o n ; and, when I rely 
on his authority, la m  perfectly aware, that he 
copied J u s t i n i a n  almoft word for word, and 
that lord H o l t , who makes confiderable ufe of 
his treatife, obferves three or four times, “  that 
“  he was an old author^;”  but, although he had 
been a civilian, yet he was alfo a great com
mon-lawyer, and never, I believe, adopted the 
rules and expreffions of the Romans, except 
when they coincided with the laws of England

*  i Inft. 89. a. 4 Rep. 83. b. f Bra£t. 99. b.
X Ld. Raym. 915, 916. 919.



in his time: he is certainly the beft of our juri
dical ciaflicks; and, as to our ancient authors, if 
their doctrine be not law, it muft be left to mete 
hiftorians and antiquaries ; but, if it remain un
impeached by any later decifion, it is not only 
equally binding with the njoft recent law, but 
has the advantage of being matured and ap
proved by the colledted fagacity and experience 
o f ages. The do&rine in queftion has the full 
alfent of lord Holt himfelf, who declares it to 
be “  Sufficient, i f  the pawnee ufe true, and ordi- 
“  nary, diligence for reftoring the goods, and 
“  that, fo doing, he will be indemnified, and, 
“  notwithftanding the lofs, {hall refort to the 
“  pawnor for his debt.” Now it has been 
proved, that “  a bailee cannot be confidered 
“  as ufing ordinary diligence, who fuffers the 

•“  goods bailed to be taken by Jiealth out of his 
i( cuftody*;”  and it follows, that “ a pawnee 
lc {hall not be difcharged, if the pawn be fimply 
“  Jtolen from him; but if he be forcibly robbed 
“  of it without his fault, his debt {hall not be 
“  extinguilhed.

The paflage in the Homan inftitutes, which 
B racton  has nearly tranfcribed, by no means 
convinces M. L e B r u n , that a pawnee and & bor
rower are not refponfible for one and the fame 
degree of negligence; and it is very certain, that

* P. 370. notef.
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U lpi a n , fpeakiiig of the Aftiopigntiratitid, ufes 
thefe remarkable words: a Venit in hac aitione 

■ <( et dolus et culpa u t  in commodato, venit et cuf- 
** todia ; vis major non venit. To folve this 
difficulty, N o o d t  has recourfe to a conjectural 
emendation, and fuppofes u t  to have been in
advertently written for a t  ; but, if this was 
a miftake, it ffiuft have been pretty ancient, 
for the Greek tranflators of this fentence ufe 
a particle of fimilitude, not an adverfative: 
there feems, however, no occafion for fo hazard
ous a mode of criticifm.' U l p i  a n  has not faid, 
i( tails culpa quails in commodato j nor does 
the Word u t  imply an exadl refemblance: he 
meaned, that a pawnee was anfwerable for neg- 
ledt, and gave the firft inftance, that occurred, of 
another contrail, in which the party was like- 
wife anfwerable for uegleSt, but left thzfort or 
degree of negligence to be determined by his 
general rule; conformably to which he himfelf 
exprefsly mentions p i g n u s  among other con
trails reciprocally ufeful, and diflinguifhes it from 
c o m m o d a t u m , whence the borrower folely de

rives advantage*.
It is rather lefe eafy to anfwer the cafe in the 

book of AJJife, which feems wholly fubverfive of 
my reafoning, and, if it Hand unexplained, will 
break the harmony of my fyftem-f; for there, in

*  Before, p. 370. t  29 ■ A-ff. pi- 28.
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an adion of detinue for a hamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, “  that it was delivered to him 
“  in gage for a certain fum of money; that he 
i* had put it among his other goods; and that all 
“  together had been Jiolen from him:”  now, ac
cording to my dodrine, the plaintiff might have, 
demurred to the plea; but he was driven to re
ply, “  that he tendered the money before the Jieal- 
u mg, and that the creditor refufed to accept it,”

O  '

on which fad  iffue was joined; and the reafon, 
affigned by the chief juftice, was, that, “  if  a 

man bail goods to me to keep, and I put them 
“  among my own, I fhall not be charged, if they 
“  be Jlolend’ T o  this cafe I anfwer : firft, that, 
if  the court really made no difference between a 
pawnee and a depofitary, they were indubitably 
miftaken ; for which affertion I have the autho
rity of B r a c t o n , lord Holt, and St. G er
m a n , who ranks the taker of a pledge in the 
fame clafs with a hirer of goods* ; next, that in 
a much later cafe, in the reign of Hen. V I. 
where a hiring of cuflody feems to be meaned, the 
diftindion between a theft and a robbery is taken 
agreeably to the Roman la w f ; and, laftly, that, 
although in the ftrid propriety of our Englijh lan
guage, to Jieal is to take clandejiinely, and to 10b

*  D od. and Stud, dial 2. ch. 38. 
t  Before, p. 37°- notet*
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is to feize by violence, correfponding with the 
Norman verbs embleer and robber, yet thofe words 
are fometimes ufed inaccurately; and I always 
fufpedted, that the cafe in the book of AJJife re
lated to a robbeiy, or a taking with force; a fuf* 
picion confirmed beyond any doubt by the judi
cious B roo£, who abridges this very cafe with 
the following title in the margin, “  Que ferra 
“  al perde, quant les biens font r o b b e s and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them and to reafon, ** that if the pawn be laid 
*c up, and the pawnee be robbed, he fhall not be 
“ anfwerable“f':’’ but lord C oke feems to have 
ufed the word Jlolen in its proper fenfe, becaufe 
he plainly compares a pawn with a depofit.

If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it; and, after a tender and 
refufal of the money owed, which are equivalent 
to aflual payment, the whole property is infantly 
revefted in the pledgor, and he may confequently 
maintain an a&ion of t r o v e r i t  is faid in a 
moil ufeful work, that by fuch tender and tefufal 
the thing pawned “  ceafes to be a pledge and 
“  becomes a depofit§ ;” but this muft be an error

* Abr. tit. Bailment, pi. 7 . + 2 Salk. 522.
X 29 A lf  pi. 28. Yelv. 179. R atc liff and D avis.
§ Law of Ntjfi FriuSy 72..
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of impreffion; for there can never be a depojit 
without the owner’s confent, and a depojitary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable in all pojfible events to make good the 
thing loft, or to relinquifh his debt*.

The reafon, given by C o k e  for his dodrine, 
namely, “  becaufe the pawnee has a property in 
u the goods pledged,” is applicable to every other 
fort o f bailment, and proves nothing in regard 
to any particidar fpecies ; for every bailee has a 
temporary qualified property in the things, of 
which poffeflion is delivered to him by the 
bailor, and has, therefore, a pofieflory adion or 
an appeal in his own name againft any ftranger, 
who may damage or purloin them']-. By the 
Roman law, indeed, “  even the pofteffion of the 
“  depofitary  was holden to be that of the perfon 
“  d e p o f i t i n g b u t  with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care: he may not, how
ever, ufie them , on any account without the con
fent of the owner, either exprefsly given, if  it 
Can polfibly be obtained, or at leaft ftrongly pre
fumed; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at all af-

* Ld. Raym. 917 . + Yearb. 21 Hen. VII. 14. b. 15. a.
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fe&ed, by ufage; fince, if Caius depofit a fetting- 
dog with Titius, he can hardly be fuppofed un
willing, that the dog fhould be ufed for par- 
tridge-fhooting, and thus be confirmed in thofe 
habits, which make him valuable; but, if clothes 
or linen be depofited by him, one can fcarce 
imagine, that he would fuffer them to be worn; 
and, on the other hand, it may juftly be inferred, 
that he would gladly indulge Titius in the li
berty of ufing the books, of which he had the 
cuftody, fince even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufage, cannot ufe 
them; but'it would be otherwife, I apprehend, 
if  the things pawned actually required exercife 
and a continuance of habits, as fporting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but at the peril of the pledgee; 
as, if  chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and fhe wear them at a 
publick place, and be robbed of them on her re
turn, fhe muft make them good: “  if fhe keeps 
“  them in a bag,” fays a learned and refpe&able 
writer, u and they are Jlolen, fhe fhall not be 
“  charged*;” but the bag could hardly be taken 
privately and quietly without her omiffion of or-

* Law of Nifi P riu sa 72.
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dinary diligence; and the manner, in which 
lord Holt puts the cafe, eftablifhes my fyf- 
tem, and confirms the anfwer juft offered to the 
cafe from the Year-book; for, “  if fhe keep the 
jewels,” fays he, “  lockednp in her cabinet, and 
“  her cabinet be broken open, and the jewels taken 

thence, fhe will not be anfwerable'*.” Again; 
it is faid, that, where the pawnee is at any ex- 
penfe to maintain the thing given in pledge, 
as, if  it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of compenfatson for the charge-fi; and 
this dodrine mull be equally applicable to a ge
neral bailee, who ought neither to be injured nor 
benefited in any refped by the truft undertaken, 
b y  him; but the Homan and French law, more 
agreeably to principle and analogy, permits in
deed both the pawnee and the depofitary to milk 
the cows delivered to them, but requires them 
to account with the relpedive owners for the 
value of the milk and calves, deduding the rea- 
fonable charges of their nourilhmentj. It fol
lows from thefe remarks, that lord Coke has af* 
figned an inadequate reafon for the degree of di- 

• ligence, which is demanded of a pawnee; and 
the true reafon is, that the law requires nothing 
extraordinary of him,

*  Ld. Raym. 917 . f  Ow. 124.
% Both. Depot, n. 47. Nantijfement, n. 37.
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But, if  the receiver in pledge were the only- 
bailee, who had a fpecial property in the thing 
bailed, it could not be logically inferred, u that, 
“  therefore, he ought to keep it merely as his 
tl own f* for, even if  Caius have an abfolute un
divided property in goods, jointly or in common 
with Septimius, he is bound by rational, as well 
as pofitive, law to take more care of them than 
o f his own, unlefs he be in fa£t a prudent and 
thoughtful manager of his own concerns; fince 
every man ought to ufe ordinary diligence in af
fairs, which intereft another as well as himfelf: 
M Aliena negotia,” fays the emperor C o n s t a n 
t i n e , “  exadto officio geruntur*.”

The conclufion, therefore, drawn by fir E d
w a r d  C o k e , is no lefs illogical than his pre- 
mifles are weak ; but here I mufl do M. L e 
Brun the juft ice to obferve, that the argument, 
on which his whole fyftem is founded, occurred 
likewife to the great oracle of Englifh la w ; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as careful of them as o f his own goods ; 
which may be very true, if the fentence be predi
cated of a man ordinarily careful of his o w n ; 
and, if that was L e Brun ’s hypothefis, he has
done little more than adopt the fyftem of G ode-n

* C. 4. 35. 21V
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f r o i , who exacts ordinary diligence from a 
partner and a co-proprietor, but requires a higher 
degree in eight of  the ten preceding contracts.

Pledges for debt are of the higheft antiquity: 
they were ufed in very early times by the roving 
Arabs, one of whom finely remarks, “  that the 
“  life o f man is no more than a pledge in the hands 
“  of Deftiny;”  and the falutary laws of M oses, 
which forbade certain implements of hufbandry 
and a widow’s raiment to be given in pawn, de- 
ferve to be imitated as'well as admired. The 
diftin&ion between pledging, where pofieflion is 
transferred to the creditor, and hypothecation, 
where it remains with the debtor, was originally 
Attick ; but fcarce any part of the Athenian laws 
on this fubjedt can be gleaned from the ancient 

* orators, except what relates to bottomry in five
fpeeches of D e m o s t h e n e s .

I cannot end this article, without mentioning 
a fingular cafe from a curious manufcript pre
ferred at Cambridge, which contains a collection 
of queries in Turkiflj, together with the decifions 
or concifeanfwers ofthe M u f t i  at Conjiantinople: 
it is commonly imagined, that the Turks have a 
tranflation in their own language of the Greek 
code, from which they have fupplied the defeats 
of their Tartarian a.nd, Arabiai} jurifprudence*;

# D u ck  de Auth. Jur. Civ. Rom. I. 2« 6.
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but I have not met with any fuch tranflation, 
although I admit the conje&ure to be highly 
probable, and am perfuaded, that their numerous 
treatifes on Mahomedan law are worthy on many 
accounts of an attentive examination. The 
cafe was this : “  Zaid  had left with Amru divers 
“  goods in pledge for a certain fum of money, 
tl and fome ruffians, having entered the houfe of 
u Amru,, took away his own goods together 
“  with thofe pawned by Zaid." Now we mult 
neceffarily fuppofe, that the creditor had by his 
ozon fault given occafion to this robbery; other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of B y z a n t i u m , and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to afk, “  whether, Jince the debt became 
« extinct by the lofs of the pledge, and fince the 
u goods pawned exceeded in value the amount 
‘ f of the debt, Zaid could legally demand the 
“  balance of Amru to which queftion the 
great law-officer of the Othman court anfwered 
with the brevity ufual on fuch occafions, O l- 
m a z , It cannot be*. This cuftom, we muft con-

* Publ. Libr. Cambr. MSS. Dd. 4 . 3 . See Wotton, LL. 
H yw el D da. lib. 2. cap. 2. § 29. note x. It may pojftbly be 
the ufage in Tut 'key to 1JHpulate u ut amiffio pignoris liberet de-

bitorem,” as in C. 4 . 24* 6 .
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fefs, o f propofing cafes both of law and confer
ence under feigned names to the fupreme judge, 
whofe anfwers are confidered as folemn decrees, 
is admirably calculated to prevent partiality and 
to fave the charges of litigation.

V. The laft fpecies of bailment is by no 
means the leaft important of the five, whether 
we confider the infinite convenience and daily 
ufe of the contract itlelfi or the variety of its 
branches, each of which fhall now be fuccinftly, 
but accurately, examined.

]. Locatio, or locatio-conducfio, ret, is a 
contract, by which the hirer gains a tranfient 
qualified property in the thing hired, and the 
owner acquires an abfolute property in the fti- 
pend, or price, o f the hiring; fo that, in truth, 
it bears a ftrong refemblance to the contract of 
emptio-venditio, or s a l e ; and, fince it is advan 
tageous to both contracting parties, the harmo
nious confent of nations will be interrupted, and 
one obj e£t of this eflay defeated, if  the laws of 
England fhall be found, on a fair inquiry, to de
mand of the hirer a more than ordinary degree of 
diligence. In the moft recent publication, that I 
have read on any legal fubjeCt, it is exprefsly 
faid, “  that the hirer is to take all imaginable 
“ care of the goods delivered for hire*:”  the

* Law of N 'tft PriuSy 3d edition corredted, 72.
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w o rd s all imaginable, i f  the p rin cip les b efore efta- 

b lifh ed  be ju f t ,  are to o  ftro n g  fo r  p ractice  even  

in  th e f t r id  cafe o f  borrowing; b u t, i f  w e  tak e  

th em  in  the m ildeft fen fe , th e y  m u ft im p ly  an 

extraordinary degree o f  ca re ; and th is d o d r in e , 

I p refu m e, is fo u n d ed  on that o f  lord  H o l t  in  th e 

cafe o f  C oggs  and B e r n a r d , w h e r e  th e great 

ju d g e  la y s  it d o w n , “  that, i f  good s are let out 

“  fo r  a reward, the hirer is b ou n d  to th e u t m o s t  

“  d iligen ce, fu ch  as the most  diligent father of 
“  a family u fe s * .”  It m a y fe e m  bold  to co n tro 

v e rt fo  re fp e d a b le  an o p in io n  ; bu t, w ith o u t in 

f i ll in g  o n  the p alp able  in ju ft ice o f  m a k in g  a bor
rower an d a Jotrer an fw erab le  fo r  p re c ile ly  th e 

fame d egree o f  n e g le d , and w ith o u t u rg in g , th at 

the p o in t w as n o t th en  b efo re  th e cou rt, I w ill 

en gag e  to fh o w , b y  tra c in g  the d o d r in e  u p  to* 

its real fo u rce , th at the dictum o f  th e c h ie f  

ju ft ic e  w a s  en tire ly  gro u n d ed  o n  a g ram m a

tical m iftake in  th e tran flation  o f  a fin g le  Latin 

w o rd .
I n  th e fir ft p lace , it is in d u b itab le, th at h is 

lo rd fh ip  relied  folely on th e  a u th o rity  o f  B r a c 

t o n  ; w h o fe  w o rd s h e cites at large, and im m e 

d ia te ly  fu b jo in s, “  whence it appears, &c.”  n o w  

the w o rd s, “  talis ab eo d efid eratu r cu fto d ia ,

qualem  d i i . i g e n t i s s i m u s  paterfamilias fuis

* Ld. Raym. 916.
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tl rebus a d h ib it, on  w h ic h  the w h o le  q u e liio n  

d ep en d s, are cop ied  e x a c t ly  fro m  J u s t i n i a n * ,  

w h o  in fo rm s us in  the proeme to his In ftitu tes, 

th at h is d ecifion s in  that w o r k  w e re  extracted  

principally from the Commentaries c/ G a i u s  ; and 

th e  ep ith et diligentijfimus is in  f a d  u fed  b y  th is 

an cien t la w y e r  J-, and by him atone, on the fu b - 

j e d  o f  h ir in g : b u t G a i u s  is rem arked fo r  w r it

in g  w ith  e n e r g y , and fo r  b e in g  fo n d  o f  u fin g  

fuperlatives, w h e re  all o th er w riters  are l'atisfied 

w ith  pofitives* ;  fo  that his fo rc ib le  m ann er 

o f  e x p re flin g  h im fe lf, in  th is  in ftan ce as in fom e 

others, m illed  the com p ilers em p lo y ed  b y  the 

E m p e ro r , w h o fe  w o rd s T h e o p h i l u s  rendered  

m o re  th an  lite ra lly , and B r a c t o n  tran fcrib ed ; 

an d  th u s an ep ith et, w h ic h  o u g h t to h ave been 

tran flated  ordinarily d ilig en t, has been fuppofed  

to  m ean  extremely carefu l. B y  r e d i f y in g  this 

m ifta k e , w e  reftore th e b ro k e n  h a rm o n y  o f  the 

pandeffis with th e  injlitutes, w h ic h , to geth er w ith  

the code, fo rm  one connected work§, an d, w h e n  

p ro p e r ly  u n d erfto o d , ex p la in  and illu ftrate  each 

o th e r ; n or is it n e ce fla ry , I co n ce iv e , to  adopt th e  

in terp retatio n  o f  M . D e F e r r i e r e , w h o  im a-

* Brad. 62. b. Juftin. Inft. 3. 25- $• where Theophilus has
0 (rtyodpct litifj.tktg'CL'ios*

f  D 19. 2. 25. 7 . X Le Brun, p. 93. § Burr. 426,

V O L .  V I .  E  E
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gines, that both J u s t i n i a n  and G a i u s  are 

fpeaking only of cafes, which from their nature 
demand extraordinary care *.

There is no authority then againft the rule, 
which requires of a hirer the fame degree of 
diligence, that all prudent men, that is, the ge
nerality o f mankind\ ufe in keeping their own 
goods ; and the juft diftindtion between bor
rowing and hiring, which the jew  i f  lawgiver 
emphatically makes, by faying, “  if it be an 
hired thing, it came for its hire j",”  remains 
eftablifhed by the concurrent wifdom of nations 
in all ages.

If Cains therefore hire a horfe, he is bound 
to ride it as moderately and treat it as carefully, 
as any man of common difcretion would ride and 
treat his own horfe; and if, through his negli
gence, as by leaving the door of his ftable open 
at night, the horfe be foleny he muft anfwer for 
i t ; but not if he be robbed of it by highway
men, unless by his imprudence he gave occa- 
fion to the robbery, as by travelling at unufual 
hours, or by taking an unufual road: if, indeed, 
he hire a carriage and any number of horfes, 
and the owner fend with them his poftilion or 
coachman, Cains is difcharged from all atten
tion to the horfes, and remains obliged only to

* Iiiji. vol. V. p. 138. f  Exod. xxiir 15.
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take ordinary care of the glares and infide of 
the carriage, while he fits in it.

Since the negligence of a fervant, atting under 
his majler s dire5lions exprefs or implied, is the 
negligence of the matter, it follows, that, if the 

fervant o f Caius injure or kill the horfe by rid
ing it immoderately, or, by leaving the ftable- 
door open, fuifer thieves to fteal it, Caius must 
make the owner a compenfation for his lofs* ; 
and it is juft the fame, if  he take a ready-fur- 
niftied lodging, and his guefts, or fervants, 
while they a<ft under the authority given by 
him, damage the furniture by the omiffion of 
ordinary care. At Rome the law was not quite 
fo rigid; for P o m p o n i u s ,  whofe opinion on 
this point was generally adopted, made the 
matter liable, only when he was culpably negli
gent in admitting carelefs guefts or fervants, whofe 
bad qualities he ought to have known j ' : but 
this diftindtion mutt have been perplexing 
enough in practice; and the rule, which, by 
making the head of a family anfwerable indif- 
criminately for the faults o f thofe, whom he 
receives or employs, compels him to keep a vi
gilant eye on all his domefticks, is not only- 
more fimple, but more conducive to the pub- 

'  lick fecurity, although it may be rather harlh

* Salk. 282. Ld. Raym. 619. f  D. 19. 2. 11 .
E E 2
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in fome particular infhmces *. It fna'y here be 
obferved, that this is the only contract, to which 
the French, from whom our word bailment was 
borrowed, apply a word of the fame origin; 
lor the letting of a houle or chamber for hire is 
by them called bail a loyert and the lerter for 
hire, bailleur, that is, bailor, both derived from 
the old verb bailler, to deliver; and, though 
the contra&s, which are the fubjedt of this 
eflay, be generally confined to moveable things, 
yet it will not be improper to add, that, if  im
moveable property, as an orchard, a garden, or 
a farm, be letten by parol, with no other ftipu- 
lation than for the price or rent, the leifee is 
bound to ufe the fame diligence in preferving 
the trees, plants, or implements, that every pru
dent perfon would ufe, if the orchard, garden, 
or farm, were his own.

2. Locatio operis, which is properly fubdi- 
vifible into two branches, namely, faciendi, and 
mercium vebendarum, has a moft extenfive influ
ence in civil life ; but the principles, by which 
the obligations of the contradting parties may be 
afcertained, are no lefs obvious and rational, 
than the objects o f the contradl are often vaft 
and important -j~.

* P<*h, Louage, n. 193.

f  It may beufeful to mention a nicety of the L atin  language 
in the application of the verbs locare and conducere:  the em- 1
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I f  Titms deliver fi!k or velvet to a tailor for 
a fuit o f clothes, or a gem to a jeweller to be 
fet or engraved, or timber to a carpenter for 
the rafters of his houfe, the tailor, the engrav
er, and the builder, are not only obliged to 
perform their feveral undertakings in a work- 
manly manner* : but ,Jince they are entitled to a 
reward, either by exprefs bargain or by impli
cation, they muft alfo take ordinary care of the 
things refpedively bailed to them : and thus, if 
a horfe be delivered either to an agifting farmer 
for the purpofe of depafturing in his meadows, 
or to an hoftler to be dreffed and fed in his 
liable, the bailees are anfwerable for the lofs of 
the horfe, if it be occafioned by the ordinary 
needed: of themfelves or their fervants. It has,O  7

indeed, been adjudged, that, if  the horfe of a 
gueft be fent to pajlure by the owner's dejire, the 
innholder is not, as fuch , refponfible for the lofs

plover, who gives the reward, is locator operis, but conductor 
operarum\ while the party employed, who receives the pay, is 
locator operarum , but conductor operis. Heinecc. in P and . 
par. 3. § 320. So, in Horace,

u Tu fecanda marmora 
L o ca s>9—

which the ftonehewer or mafon conduxit.
* 1 Ventr. 268. erroneoufly printed 1 Vcrn. 268. in all 

the editions of B l. Comm. II. 452. The innumerable multi
tude of inaccurate or idle references, in our beft reports and 
law-tra&s, is the bane of the ftudent and of the prac- 
tifer.
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o f  h im  b y  theft or accid en t *  ; an d, in  th e cafe 

•of M o s l e y  and F o s s e t , an adtion again ft an 

ag ifter fo r  k e e p in g  a h orfe  fo negligently that it 
was Jlolen, is faid to  h ave  b een  h eld  m ain tain 

able only b y  reafon  o f  a Jpecial affu m p tion  *f*; 

b u t the cafe is d ifferen tly  rep orted  b y  R o l l e , 

w h o  m en tion s no fu ch  reafon  : an d, according:J 7 O

to  him * c h ie f  ju ft ic e  P o p h a m  ad van ced  g e n e 

r a lly , in  c o n fo rm ity  to the p rin cip les b efore 

eftab lifh ed , that, “  i f  a m an, to w h o m  h orfes are 

i( bailed  fo r  a g iftm en t, leave open the gates o f 
“  his field, in  con feq u en ce o f  w h ic h  negledt 

“  th e y  ftra y  and are fiolen, th e o w n e r  has an 

w adtion again ft him-:”  it is the fam e, i f  the 

in n k eep er fend his g u e ft ’s h o rfe  to a m ead o w  o f 
his own accord, fo r  h e is b o u n d  to keep  fa fe ly  

a ll fu ch  th in gs as his gu efts d ep ofit within his inn, 
an d fh all n ot d ifch arge h im fe lf  b y  his o w n  adt 

fro m  that o b lig a t io n ; and, even  w h e n  he turns 

o u t the h o rfe  by order o f the owner, and receives 

p a y  fo r  h is grafs and care, h e is ch argeab le, 

fu re ly , fo r  ordinary n e g lig e n ce , as a bailee for  
hire, th o u g h  n o t as an innkeeper b y  the gen era l 

cuftorq. o f  th e realm . It m a y  be w o rth  w h ile  

to  in v e ftig a te  the reafons o f  this general cuftom, 
w h ic h  in  tru th  m eans po  m ore than  common law, 
co n cern in g  in n h old ers

* 8 Rep. 32. Cayle’s cafe. t  Mo. 543. 1 Ro. Abr. 4.
X Reg. Orig. 105. a. Noy, Max. ch. 43.
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A lth o u g h  a ftip en d  o r rew a rd  in  money be th e 

e flen ce  o f  th e co n tra ct called  locatio, y e t  th e  fam e 

re fp o n fib ility  fo r  n e g le c t is ju f t ly  d em an d ed  in  

a n y  o f  th e innominate con tracts, or, w h e n e v e r  a 

v a lu a b le  co n sid eratio n  o f  a n y  k in d  is g iv e n  o r 

Stipulated . T h is  is th e  cafe, w h e re  th e co n tract 

do ut des is fo rm e d  b y  a reciprocal bailment fo r  
ufe, as i f  Robert p e rm it Henry to u fe  h is plea- 

fire-boat fo r  a d a y , in confederation th at Henry 
w ill  g iv e  h im  th e  u fe  o f  his chariot fo r  th e  fam e 

t i m e ; an d  fo  in  ten  th o u fa n d  in ftan ces, th at 

m ig h t  be im a g in e d , o f  double bailments: th is to o  

is th e  cafe , i f  th e  abfolute p ro p e rty  o f  o n e  th in g  

be g iv e n  as an  e q u iv a le n t fo r  th e  temporary o r 

lim ite d  p r o p e r ty  o f  a n o th e r, as i f  Charles g iv e  

George a b race  o f  p o in ters  fo r  th e  u fe  o f  h is 

hunter d u r in g  th e  fe a fo n . T h e  fam e ru le  is ap

p lica b le  to  th e  co n tra ct facio ut facias, w h e re  

tw o  p erfo n s ag ree  to p e rfo rm  reciprocal works; 

as i f  a  m afon  and a carp en ter h a v e  each  refpec- 
tively u n d e rta k en  to  b u ild  an ed ifice , and th e y  

m u tu a lly  a g re e , th at th e firft Shall fin ifh  all the 

m a fo n r y , and th e  Second all th e  w o o d -w o rk , in 

th e ir  re fp ed tive  b u ild in g s ; but, i f  a  g o ld fm ith  

m a k e  a b argain  w ith  an a rch itect to g iv e  h im  a 

q u a n tity  o f  w r o u g h t p late  fo r  b u ild in g  his h o u fe , 

th is  is th e  co n tra ct do ut facias, o r  facio ut des; 
a n d , in  all th efe  cafes, the* bailees m u ft a n fw e r 

fo r  th e o m iflio n  o f  ordinary d ilig en ce  in p referv -
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ing the things, with which they are intruded: 
fo, when facob undertook the care of Laban’s 
flocks and herds for no lefs a reward than his 
younger daughter, whom he loved fo paflion- 
ately, that feven years were in his eyes like a 

few  days, he was bound to be juft as vigilant, 
AS if he had been paid in fhekels of filver.

Now the obligation is precifely the fame, as 
we have already hinted *, when a man takes 
upon himfelf the cuftody of goods in confe- 
quence and covf deration of another gainful con
trail \ and, though an innholder be not paid in 
money for fecuring the traveller’s trunk, yet the 
gueft facit ut faciat, and alights at the inn, not 
folely for his own refrefhment, but alfo that 
his goods may be fafe: independently of this 
reafoning, the cuftody of the goods may be 
confidered as accejj'ary to the principal contrad, 
and the money paid for the apartments as ex
tending to the care o f the box or portmanteau ; 
in which light G a i u s  and, as great a man as 
he, lord H o l t , feem to view the obligation j 

for they agree, “  that, although a bargeman 
and a mafter of a ftiip receive their fare for 
the paflage of travellers, and an innkeeper 

<* his pay for the accommodation and enter- 
« tainment of them, but have no pecuniary re- 
** ward for the mere cujlody of the goods be-

# P- 375’ 376.
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longing to the paflengers or guefts, yet they 
“  are obliged to take ordinary care of thofe 
“  goods; as a fuller and a mender are paid for 
“  their Jkill only, yet are anfwerable, ex locatoy 
“  for ordinary negledt, if  the clothes be loft or 
“  damaged*.”

In whatever point of view we confider this 
bailment, no more is regularly demanded of the 
bailee than the care, which every prudent man 
takes of his own property; but it has long been 
holden, that an innkeeper is bound to reftitution, 
i f  the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged in his inn, or Jlolen out o f it, 
by any perfon whatever 'j'; nor {hall he difcharge 
himfelf from this refponfibility by a refufal to 
take any care o f the goods, becaufe there are 

fufpetted perfons in the houfe, fo r  whofe conduct 
he cannot he anfwerable £ : it is other wife, in
deed, if  he refufe admiffion to a traveller, be
caufe he.really has no room for him, and the 
traveller, neverthelefs, infift upon entering, and 
place his baggage in a chamber without the 

keeper’s confent §.
Add to this, that, if  he fail to provide honeft 

fervants and honeft inmates, according to the 
confidence repofed in him by the publick, his

* D. 4. 9 . 5. and 12 Mod. 487.
f  Yearb. 10 Hen. VII. 26. 2€ro . 189.
% Mo. 78. § D p  158. b. 1 And. 29.
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negligence in that refpe<ft is highly culpable,, 
and he ought to anfwer ch illy  for their a&s, 
even if they fhould rob the guefts, who fleep in 
his chambers*. Rigorous as this law may feem, 
and hard as it may actually be in one or two 
particular inftances, it is founded on the great 
principle of publick utility, to which all private 
confiderations ought to yield ; for travellers,
•who muft be numerous in a rich and commer
cial country, are obliged to rely almoft impli
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
beft, and who might have frequent opportuni
ties of afiocialing with ruffians or pilferers, 
while the injured gueft could feldom or never 
obtain legal proof of fuch combinations, or 
even of their negligence, if no actual fraud had 
been committed by them. Hence the Prastor 
declared, according to P o m p o n i u s , his dejire 

o f  fecurm g the public from  the diftonefty o f  fu ch  

men, and by his edict gave an action againft 
them, if the goods of travellers or paflengers 
were loft or hurt by any means, except damno 

fa ta li, or by inevitable accident; and U l p i a n  

intimates, that even this feverity could not re- 
ftrain them from knavifh practices or fufpicious 
neglect j\

* x Bl. Comm. 430. f  D. 4. 9. 1. and 3.
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In all fuch cafes, however, it is competent 
for the innholder to repel the prefnmption of his 
knavery or default, by proving that he took or
dinary care, or that the force, which occafioned 
the lofs or damage, was truly irrefiftible.

When a private man demands and receives a 
compenfation for the bare cujlody of goods in 
his warehoufe or ftore-room, this is not proper
ly  a depoft, but a hiring o f care and attention : 
it may be called locatio cuftodice, and might have 
been made a diftincfl branch of this laft fort of 
bailment, if it had not feemed ufelefs to multi
ply fubdivifions \ and the bailee may ftill be de
nominated locator operce, fince the vigilance and 
care, which he lets out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Lnglifh or Latin, he is clearly' refpon- 
fible, like other interefted bailees, for ordinary 
negligence; and, although St. G e r m a n  feems 
to make no difference in this refpedl between a 
keeper o f goods fo r  hire and a Jimple depojitary, 
yet he ufes the word d e f a u l t , like the c u l 
p a  of the Romans, as a generical term, and 
leaves the degree of it to - be afcertained by the 

rules of law*.
In the fentence immediately following, he 

makes a very material diftindlion between the 
two contracts; for, “  if a man, fays he, have

' * D ofl. and Stud, where before cited.
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“  a certain recompenfe fo r  th e k e e p in g  o f  g o o d s, 

“  and p ro m ife , at th e  tim e o f  the d e liv e ry , to 
“ redeliver them fafe at his peril, th en  he fh all 

“  be ch arged  w ith  all chances, th at m a y  b efa ll; 

“  but, i f  he m ake that p ro m ife , and have 
“  nothing fo r  k e e p in g  th em , he is b ou n d  to no 
u cafualties, b u t fu ch  as are w ilfu l, and h ap p en  

“  by his own d e f a u l t n o w  the w o rd  p e r i l , 

lik e  periculum, fro m  w h ic h  it is d eriv ed , is in 

it fe lf  a m b ig u o u s, and fom etim es denotes th e 

rijk o f  inevitable mifchance, fo m etim es the dan
ger arifin g  fro m  a want o f due circumfpedlion; 

and the ftronger fenfe o f  the w o rd  was taken in  

th e firft cafe againft him, who uttered it\ bu t, in  

the fecon d , w h e re  th e conftrudftion is fa v o u r

able, the milder fen fe w as ju f t ly  p refe rre d * . 

T h u s , w h e n  a p erfo n , w h o , i f  h e w e re  w h o lly  

uninterefed, w o u ld  be a mandatary, undertakes 

fo r  a reward to  p erform  any work, h e m u ft be 

co n fid ered  as b o u n d  ftill m ore ftro n g ly , to ufe a 
degree of diligence adequate to the performance o f 
it: h is o b ligatio n  m u ft be r ig o ro u fly  con ftru ed , 

an d  he w o u ld , p erh ap s, be an fw erab le  fo r  fig h t  
negletft, w h e re  no m ore cou ld  be req u ired  o f  a 

mandatary th an  ordinary e x e rtio n s . T h is  is the 

cafe o f  co m m iflio n ers, facto rs, and bailiffs, w h e n  

th eir u n d e rta k in g  lies in fefance, and not lim p ly

* See before, p. 370-
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in cujiody : hence, as peculiar care i$ demanded 
in removing and railing a fine column o f gra- 
nate or porphyry, without injuring the fhaft or 
the'capital, G a i u s  feems to exad more than or

dinary diligence from the undertaker of fuch a 
Work for a ftipulated compenfation*. Lord 
C o k e  confiders a fador in the light of a fervant, 
and thence deduces his obligation; but, with 
great fubmilhon, his rew ard  is the true reafon, 
and the nature o f  the bufmefs is the juft meafure, 
o f his duty 'j '; which cannot, however, extend 
to a refponfibility for mere accident or open rob- 

beryX ; and, even in the cafe of theft, a fador 
has been holden excufed, when he fhowed, 
“  that he had laid up the goods of his principal 
“  in a warehoufe, out of which they were 
“  Jlolen  by certain malefadors to him un- 
4t known

Where f k i l l  is required, as well as care, in 
performing the work undertaken, the bailee for 
hire  muft be fuppofed to have engaged himfelf 
for a due application o f  the necefjary a r t: it is 
his own fault, if  he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head concerning a mandatary, may be 
applied with much greater force to a conduStor

* D. 19.2  7* f  4 Rep. 84. Ld. Raym. 918.

X I Inft. 89. a. $ 1 Vent. 121. Vere and Smith.
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oberis faciendi*, I conceive, however, that,
where the bailor has not been deluded by any 
but himfelf, and voluntarily employs in one 
art a man, who openly exercifes another, his 
folly has no claim to indulgence; and that, un- 
lefs the bailee make falfe pretenfions, or a fpe- 
cial undertaking, no more can fairly be de
manded of him than the belt of his ability 
The cafe, which S a d i  relates with elegance 
and humour in his Gulifian or Rofe-Garden, 
and which P u f e n d o r f  cites with approba
tion J, is not inapplicable to the prefent fubjedt, 
and may fei ve as a fpecimen of Mahotnedan law, 
w hich is not fo different from ours, as we are 
taught to imagine: ‘ A  man, who had a dif- 
‘  order in his eyes, called on a farrier for a re-
* m e d y ; and h e  ap p lied  to th em  a m ed icin e

* commonly ufed for bis patients : the man loft 
‘ his fight, and brought an adtion for damages;
* but the judge faid, “ No adtion lies, for, if 
“  the complainant had not himfelf been an afs, 
a  he would never have employed a farrier
‘  and S a d i  p roceed s to in tim a te , th at, “  i f  a 

** perfon w i l l  e m p lo y  a c o m m o n  ?nat-maker to  

“  w e a v e  or em broid er a fine carpet, h e  m u ft 

“  im p u te  th e bad w o rk m a n fh ip  to his o w n  

“  f o l l y § .”

* Spondety fay the R om an  lawyers, peritiam  a rt is . 

f  Y .  38I. X De Jure Nat. et Gent. lib. 5. cap. 5. § 3. 

§ Rofar. Polit. cap. 7. There are numberless tra&s in
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In regard to the diftindion before-mentioned 
between the nonfatance and the w/rfefance o f a, 
workm an^ it is indifputably clear, that an ac
tion lies in both cafes for a reparation in da- 
mages, whenever the work was undertaken for 
a reward, either actually paid, exprefsly flipu- 
lated, or, in the cafe of a common trader, 
ftrongly implied; o f which Bl a c k s  tone gives 
the following inftance: “  I f  a builder promifes, 
“  undertakes, or aflumes to Caius, that he will 
“  build and cover his houfe within a time Li- 
“  mi ted, and fails to do it, Caius has an addon 
“  on the cafe againft the builder for this breach 
u  o f his exprefs promife, and fhall recover a 
<£ pecuniary fatisfadion for the injury fuftained 
“  by fuch d elayj'.”  The learned author mean- 
ed, I prefume, a common builder, or fuppofed a 
confideration to be given ; and for this reafon I 
forbore to cite his dodrine as in point on the 
fufejed o f an adion for the /^performance of 
a mandatary

Before we leave this article, it feems proper 
to remark, that every bailee for pay, whether

Arablc'k, Perjian, and Turkifh, on every branch of juris

prudence; from the beft of which it would not be difficult 

to extract: a complete fyftem, and to compare it with our 

own ; nor would it be lefs eafy, to explain in Perfian or  

Arabick fuch parts of our EngliJJj law, as either coincide 

with that of the AJiaticks, or are manifeflly preferable to it.

*  P.382, & c. f  3 Comm. 157. J P.383,384,385.
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conductor rei or condutlor operis, mil ft be flip- 
pofed to know, that the goods and chattels of 
his bailor are in many cafes dijtrainable for rent, 
if  his landlord, who might otherwife be fhame- 
fully defrauded, find them on the premilfes* ; 
and, as. they cannot be diftrained and fold with
out his ordinary default at leaf, the owner has 
a remedy over againft him, and muft receive a 
compenfation for his lofs-f-: even if  a depofitary 
were to remove or conceal his own goods, and 
thofe of his depofitor were to be feized for rent- 
arrere, he would unqueftionably be bound to 
make reftitution ; but there is no obligation in 
the bailee to fuggeft wife precautions againft in
evitable accident; and he cannot, therefore, be 
obliged to advife infurance from fire ; much les3 
to infure the things bailed without an authority 
from the bailor.

It may be right alfo to mention, that the dis
tinction;, before taken in regard to loans.J:, be
tween an obligation to reftore the fpecifick things, 
and a powrer or necelfity of returning others 
equal in value, holds good likewife in the con
tracts of hiring and dcpofiting: in the firft cafe, 
it is a regular bailment \ in the fecond, it be
comes a debt. Thus, acceding to A l f e n u s  
in his famous law, on which the judicious

* Burr. 1498. See. f  3. Bl. Comm. 8. i  P. 392.

432 THE LAW



B y n k e r s h o e k  has learnedly commented, “  if  
“  an ingot of filver be delivered to a filver- 

Irnith to make an urn, the whole property is 
transferred, and the employer is only a credi- 

“  tor o f metal equally valuable, which the 
workman engages to pay  in a certain Ihape*:”  

the fmith may confequently apply it to his own 
ufe ; but, if  it perifh, even by unavoidable mif- 
chance or irrefiftible violence, he, as owner of 
it, muft abide the lofs, and the creditor muft 
have his urn in due time. It would be other- 
wife, no doubt, if  the fam e  filver, on account 
o f its peculiar finenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be fpecifically  redelivered in the 
form o f a cup or a ftandifh.

3. Locatio operis m e r c i u m  vehendarum  
is a contract, which admits of many varieties 
in fo rm , but o f none, as it feems at length to 
be fettled, in the fu b fta n tia l obligations of the 
bailee.

A  carrier fo r  hire ought, by the rule, to be 
refponfible only for ordinary negledl; and, in 
the time of H e n r y  VIII. it appears to have 
been generally holden, u that a common carrier 
c< was chargeable, in cafe of a lois by robbery,

“  only when he had travelled by ways danger-

f  D . 19. 2. 3 1 . Bynk. 06/. J u r . Rom. lib. VIII.
VOL. VI. T F
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“  ous for robbing, or d riv e n  b y  night, or at a n y  

“  inconvenient hour*  b u t, in  the co m m e r

cial re ig n  o f  E l i z a b e t h , it w as refo lved , n p on  

th e  fam e broad p rin cip les o f  p o lic y  an d  c o n v e 

n ien ce th at h ave been m en tio n ed  in  th e cafe o f  

innholders, “  th at, i f  a common carrier be robbed 
“  o f  th e good s d elivered  to  h im , h e  fh all an- 

“  fw e r  fo r  th e  va lu e  o f  th e m -jV ’

N o w  th e reward or hire, w h ic h  is con fidered  

b y  fir E d w a r d  C o k e  as the reafon  o f  this de- 

c ifio n , and o n  w h ic h  the p rin cip a l ftrefs is o ften  

laid  in  o u r o w n  t im e s ,'  m akes th e  carrier liab le , 

in d eed , fo r  the o m iffio n  o f  ordinary eare, but 

ca n n o t e x te n d  to irrefifibh force; an d , th o u g h  

fo m e o th er bailees h a v e  a recompenfe, as fadlors 
an d workmen fo r pay, y e t , ev e n  in  Woodliefe's 
cafe , th e  c h ie f  ju ft ic e  ad m itted , th at robbery 
w as a g o o d  p lea  fo r  a fattor, th o u g h  it  w as a 

b ad  one fo r  a carrier: the tru e g ro u n d  o f  that 

re fo lu tio n  is th e publick employment ex ercifed  b y  

th e  carrier, and th e  d an ger o f  h is  co m b in in g  

w ith  robbers to  th e in fin ite  in ju r y  o f  com m erce 

and e x tre m e  in co n v e n ie n ce  o f  fo c ie ty

T h e  m od ern  ru le co n ce rn in g  a common carrier 

is, th at “  n o th in g  w ill  e x c u fe  h im , e x c e p t the

*  Dock and Stud, where often before cited.
+ i Inft. 89. a.' Mo. 462. 1 Ro. Abr. 2. W oodliefe and

Curties;
}  Ld. R aym .917 . 12 Mod. 487.
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“  o f G od , or of the King's enemies* f  but 
a momentary attention, to the principles mull 
convince us, that this exception is in truth part 
o f the rule itfelf, and that the refponlibility for 
a lofs by robbers is only an exception to i t : a 
carrier is regularly anfwerable for negledt, but 
not, regularly, for damage occafioned by the at
tacks of ruffians, any more than for hoftile, vio
lence, or unavoidable misfortune; but the great 
maxims of policy and good government make it 
neceflary to except from this rule the cafe of 
robbery, left confederacies Ihould be formed be
tween carriers and defperate villains with little 
or no chance o f detection.

Although the Adi of God,, which the ancients 
too called ©df and Vim divinam, be an ex- 
preflion, which long habit has rendered familiar 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place inevitable accident: reli
gion and reafon, which can never be at va
riance without certain injury to one of them, 
allure us, that “  not a guft of wind blows, nor 
“  a flafh of lightning gleams, without the 
“  knowledge and guidance of a fuperintending 
i( mind but this dodlrine lofes its dignity 
and fublimity by a technical application of it,

* L z w  of N ifi  P riusy  y o y y i .

F F 2.
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w h ic h  m a y  in  Tom e in fta n c e s  b o r d e r  e v e n  u p o n  

p r o fa n e n e fs  ; a n d  la w ,  w h ic h  is m e r e ly  a  p r a c 

t ic a l fc ie n c e , c a n n o t  u fe  te r m s  to o  p o p u la r  a n d  

p e r fp ic u o u s .

I n  a r e c e n t  c a fe  o f  a n  a d tio n  a g a in ft  a  c a r r ie r , 

it  w a s  h o ld e n  to  b e  n o  e x c u fe ,  “  th a t  th e  fh ip  

t£ w a s  t ig h t ,  w h e n  t h e  g o o d s  w e r e  p la c e d  o n  

«  b o a r d , b u t  th a t  a  i*at, b y  g n a w in g  o u t  th e  

«  o a k u m , h a d  m a d e  a  fm a ll h o le , t h r o u g h  

«  w h ic h  th e  w a te r  h a d  g u i h e d *  b u t  th e  tr u e  

r e a fo n  o f  t h is  d e c if io n  is  n o t  m e n t io n e d  b y  th e  

r e p o r t e r : it  w a s  in  fa d t at leafi ordinary n e g li

g e n c e ,  to  le t  a  ra t d o  fu c h  m i f c h ie f  in  th e  v e f -  

f e l ; a n d  th e  Roman la w  h a s , o n  th is  p r in c ip le ,  

d e c id e d , th a t , “  fi f u l lo  v e f t im e n ta  p o lie n d a  

“  a c c e p e r it ,  e a q u e  mures roferint, e x  lo c a t o  te -  

a  n e tu r , q u ia  debuit ab hac re cavere
Whatever doubt there may be, among civi

lians and common-lawyers, in regard to a cafkety 
the contents of which are concealed from the d e 

positary  J, it feems to be generally underftood, 
that a common carrier is anfwerable for the lofs 
o f  a box or parcel, be he ever fo ignorant o f its 
c o n te n ts , or be thofe contents ever fo valuable, 
unlefs he make a fpecial acceptance § : but grofs 

fraud and impofition by the bailor will deprive

* i W ils. part i. 281. D ale and H all. 
f  D. 19. 2. 13. 6. X Before, p. 362, 364 ,366 .
§ l  Stra. 145- Titchburti and W hite.
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h im  o f  h is  a c t io n ,  a n d  i f  th e r e  b e  p r o o f)  th a t  

t h e  p a r t ie s  w e r e  a p p r iz e d  o f  e a c h  o t h e r ’s in t e n 

t io n s , '  a l t h o u g h  th e r e  w a s  n o  p e r fo n a l c o m m u 

n ic a t io n ,  th e  b a ile e  m a y  b e  c o n fid e r e d  as a fbe- 
ctal a c c e p to r  1 th is  w a s  a d ju d g e d  in  a v e r y  m o 

d e r n  c a fe  p a r t ic u la r ly  c ir c u m fta n c e d , in  w h ic h  

t h e  fo r m e r  c a fe s  in  Vehtris, Alleyney a n d  Car- 
then', a r e  e x a m in e d  w i t h  l ib e r a l i t y  a n d  w ifd o m -  

b u t ,  in  a ll o f  t h e m , to o  g r e a t  ftre fs  is  la id  o n  

t h e  reward, a n d  to o  lit t le  o n  th e  im p o r ta n t  m o 

t iv e s  o f  public utility,  w h i c h  a lo n e  d if t in g u ifh  

a  carrier f r o m  o t h e r  bailees jo r  hire* **.

T h o u g h  n o  fu b fta n t ia l  d if fe r e n c e  is  a f f ie n -O
a b le  b e t w e e n  c a r r ia g e  b y  land a n d  c a r r ia g e  b y  

zuater, o r , in  o th e r  w o r d s ,  b e t w e e n  a  waggon 
a n d  a  barge, y e t  i t  fo o n  b e c a m e  n e c e f fa r y  f o r  th e  

c o u r ts  to  d e c la r e , as  t h e y  d id  in  th e  r e ig n  o f  

J a m e s  1., th a t  a  common hoy man y l ik e  a  c o m 

m o n  waggoner, is  r e fp o n f ib le  f o r  g o o d s  c o m 

m it t e d  to  h is  c u f t o d y ,  e v e n  i f  h e  b e  robbed o f  

t h e m  J  j b u t  t h e  r e a fo n  la id  to  h a v e  b e e n  g iv e n  

f o r  th is  j u d g e m e n t ,  n a m e ly ,  b e c a u it-be had his 
hire, is  n o t  th e  tr u e  o n e ; f in c e , as  w e  h a v e  b e

f o r e  f u g g e f t e d ,  th e  recompenje c o u ld  o n ly  m a k e

* Burr. 2298. Gibbon and Paynton. See 1 Vent. 238. All.
93. Carth. 485.

+ Hob. ca. 30. 2 Cro. 330. Rich  and KneelanJ. «  The
** ca ê ° f  kind, faid lord H tlt% to be found in our 
“  books.” 12 Mod. 480.
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h im  lia b le  fo r  temerity a n d  imprudence, as i f  a  

b a r g e m a fte r  w e r e  r a f t i ly  to  {h o o t a  b r id g e , when 
the bent o f the weather is tempeftuous ; b u t  n o t  

f o r  a  mere cafualty, as i f  a  h o y  in  g o o d  c o n d i

t io n , { h o o t in g  a  b r id g e  at a proper time, w e r e  

d r iv e n  a g a in ft  a  p ie r  b y  a  h id d e n  b r e e z e , a n d  

o v e r fe t  b y  th e  v io le n c e  o f  th e  f h o c k * ;  n o r , b y  

p a r i t y  o f  r e a fo n , f o r  a n y  o th e r  fo r c e  to o  g r e a t  

to  b e  r e f i l le d  "f : the publick e m p lo y m e n t  o f  th e  

hoy many a n d  th a t  diftruft,  w h ic h  a n  a n c ie n t  

w r it e r  j u f t l y  ca lls  th e  fmew of wifdom, a re  th e  

re a l g r o u n d s  o f  th e  la w ’ s r ig o u r  in  m a k in g  fu c h  

a  p e r fo n  r e fp o n fib le  fo r  a  lo fs  b y  robbery.
A l l ,  th a t  h a s  j u f t  b e e n  a d v a n c e d  c o n c e r n in g  

a  land-c a r r ie r , m a y , th e r e fo r e , b e  a p p lie d  to  a  

bargemafter o r  boatman; b u t , in  c a fe  o f  a  te m -  

p e f t ,  it  m a y  fo m e tim e s  h a p p e n , th a t th e  la w  o f  

jetfon a n d  average m a y  o c c a f io n  a d iffe r e n c e . 

Bar croft1s c a fe , as it  is  c ite d  b y  c h i e f  ju f t i c e  

R o l l e , has fo m e  a p p e a r a n c e  o f  h a r d lh ip  : “  a  

“  b o x  o f  jewels h a d  b e e n  d e liv e r e d  to  a  f e r r y -  

“  m a n , who knew not what it contained, a n d , a  

“  h id d e n  fto r m  a r ih n g  in  th e  p a ffa g e , h e  t h r e w  

“  th e  b o x  in to  th e  fe a ;  y e t  it  w a s  r e fo lv e d , that 
11 he Jhould anjwer fo r it J  n o w  I  c a n n o t  h e jp

* i Stra. 128. Amies and Stevens.
+ Palm. 548. W . Jo. 159. See the do£trine of inevitable 

accident mod learnedly difcufled in Defid. Herbldi Animadv, 
in Salmafti Obferv. in Jus A tt. et Rom. cap. xv.

t  A1L 9 3 -
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fu fp e d lin g ,  th a t  th e r e  w a s  p r o o f  in  th is  c a fe  o f  

culpable negligence, a n d  p r o b a b ly  th e  c a fk e t  w a s  

b o th  Jmall a n d  light e n o u g h , to  h a v e  b e e n  k e p t  

lo n g e r  o n  b o a r d  th a n  o th e r  g o o d s ;  fo r ,  in  th e  

c a fe  o f  Gi'avejend b a r g e , c ite d  o n  th e  b e n c h  b y  

lo r d  C o k e , i t  a p p e a r s , th a t  th e  p a c k , w h ic h  w a s  

t h r o w n  o v e r b o a r d  in  a  te m p e ft ,  a n d  f o r  w h ic h  

th e  b a r g e m a n  w a s  h o ld e n  not anfwerable, w a s  o f  

g r e a t  v a lu e  and great weight ; a lt h o u g h  th is  la ft  

c ir c u m fta n c e  b e  o m itte d  b y  R o l l e , w h o  la y s  

o n ly ,  th a t  th e  m a fte r  o f  th e  v e ffe l  h a d  no informa
tion of its contents

T h e  f u b t i l t y  o f  th e  h u m a n  m in d , in  f in d in g  

d i f t in & io n s ,  h a s  n o  b o u n d s ;  a n d  it  w a s  im a g in e d  

b y  fo m e , th a t ,  w h a t e v e r  m ig h t  b e  th e  o b lig a t io n  

o f  a fozTg’f - m a f t e r ,  th e r e  w a s  n o  r e a fo n  to  b e  

e q u a l ly  r ig o r o u s  in  r e g a r d  to  th e  m a fte r  o f  a fhip ; 

w h o ,  i f  h e  c a r r y  g o o d s  f o r  profit, m u ft  in d u b ita 

b l y  a n fw e r  fo r  th e  ordinary negledt o f  h im f e l f  o r  

h is  m a r in e r s , b u t  o u g h t  n o t ,  t h e y  fa id , to  b e  

c h a r g e a b le  f o r  th e  v io le n c e  o f  robbers: it  w a s , 

h o w e v e r ,  o t h e r w ife  d e c id e d  in  t h e  g r e a t  c a fe  o f  

Mors a n d  Slew , w h e r e  “  e le v e n  p e r fo n s  a rm e d  

** c a m e  o n  b o a r d  th e  fh ip  in the river, u n d e r  

u  p r e te n c e  o f  impreffing feamen, a n d  f o r c ib ly  

u t o o k  th e  c h e fts , w h ic h  th e  d e fe n d a n t  h a d  e n -  

“  g a g e d  to  c a r r y a n d ,  t h o u g h  th e  m a fte r  w a s  *

* z Bulftr. 280. 2. Ro.Abr. 567.
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e n t ir e ly  b la m e le fs , y e t  f ir  M a t t h e w  H a l e  

a n d  h is  b r e th r e n , h a v in g  h e a r d  b o th  c iv i l ia n s  a n d  

c o m m o n - la w y e r s ,  a n d , a m o n g  th e m , M r .  H o l t  

f o r  th e  p la in t if f ,  d e te r m in e d , o n  th e  p r in c ip le s  

j u f t  b e fo r e  e fta b lifh e d , th a t  th e  b a ilo r  o u g h t  to  

r e c o v e r * .  T h i s  c a fe  w a s  f r e q u e n t ly  m e n t io n e d  

a f te r w a r d s  b y  lo r d  H o l t , w h o  fa id , th a t  “  th e  

“  d e c la r a t io n  w a s  d r a w n  b y  th e  g r e a te ft  p le a d e r  

“  in  England  o f  h is  t i m e j -. ”

S t i l l  f a r t h e r : f in c e  n e ith e r  th e  element, o n  

w h ic h  g o o d s  a re  c a r r ie d , n o r  th e  magnitude a n d  

form  o f  th e  c a r r ia g e , m a k e  a n y  d iffe r e n c e  in  th e  

r e f p o n f ib i l i t y  o f  th e  b a ile e , o n e  w o u ld  h a r d ly  

h a v e  c o n c e iv e d , th a t  a  d iv e r f i t y  c o u ld  h a v e  b e e n  

ta k e n  b e tw e e n  a letter a n d  a n y  o th e r  t h in g .  O u r  

common la w ,  in d e e d , w a s  a c q u a in te d  w it h  n o  

fu c h  d i v e r f i t y ; a n d  a  private p o f t - m a ft e r  w a s  

p r e c i f e ly  in  th e  f itu a t io n  o f  a n o th e r  c a r r i e r ; b u t  

th e  fta tu te  o f  C h a r l e s  I I .  h a v in g  e fta b lifh e d  a  

general p o ft -o ff ic e , a n d  ta k e n  a w a y  th e  l ib e r t y  o f  

fe n d in g  le tte rs  b y  a private p o ft j: ,  it  w a s  t h o u g h t ,  

th a t  an  a lte r a t io n  w a s  m a d e  in  th e  o b lig a t io n  o f  

th e  p o ft - m a fte r  general; a n d , in  th e  c a fe  o f  

Lane a n d  Cotton, th re e  ju d g e s  d e te r m in e d , a g a in ft  

th e  f ix e d  a n d  w e ll- fu p p o r t e d  o p in io n  o f  c h i e f  

j u f t i c e  H o l t , “  th a t  th e  p o ft - m a ft e r  w a s  not **

** i Ventr. 190. 238; Raym. 220.
+ Ld. Raym. 920.
X 12 Cha, II. ch. 35. See the fubfcquent ftatutes.
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“  a n fw e r a b le  f o r  t h e  lo fs  o f  a  le t te r  w i t h  e x c h e -  

“  q u e r - b i l l s  in  i t *  n o w  th is  w a s  a c a fe  o f  or
dinary n e g le d t , fo r  th e  b ills  w e r e  Jtolen o u t  o f  th e  

p la in t i f f ’ s le t t e r  in the defendant's ojfce\  ; a n d , 

as  th e  m a fte r  h a s  a  g r e a t  falary fo r  th e  d ifc h a r g e  

o f  h is  t r u ft  j as h e  o u g h t  c le a r ly  to  a n fw e r  fo r  th e  

a d ts  o f  h is  c le r k s  a n d  a g e n ts  ; as th e  fta tu te , p r o -  

f e f f e d ly  e n a c te d  f o r  fafety as w e l l  as difpatch, 
c o u ld  n o t  h a v e  b e e n  in te n d e d  to  d e p r iv e  th e  

fu b je d l o f  a n y  b e n e fit , w h ic h  h e  b e fo r e  e n jo y e d ;  

f o r  th e fe  r e a fo n s , a n d  f o r  m a n y  o th e r s , I b e lie v e  

th a t  C icero w o u ld  h a v e  fa id ,  w h a t  h e  w r o t e  o n  

a  f im ila r  o c c a f i o n t o  T r e b a t iu s , “  E g o  ta m e n  

“  s c iE V O L ^ ; a f fe n t io r j: .”  I t  w o u l d ,  p e r h a p s , 

h a v e  b e e n  d iffe r e n t  under the ftatute, i f  th e  p o l l  

h a d  b e e n  robbed, e ith e r  b y  d a y  o r  b y  night,

*  Carth. 487. 12 Mod. 482.
+ In addition to the authorities, before cited, p. 370. note 

( f ) ,  for the diftin&ion between a lofs by Jtealth and by robbery, 

fee Dumoulin, tra£f. De eo quod interef, note 184* and R o

s e  l l a  c a s u u m ,  28. b. This lal  ̂ is the book, which St. Ger

man improperly calls Stimma Rofella, and by mifquoting 
which he milled me in the paflage concerning the fa ll of a 

boufe, p. 396. The words of the author, Trovamala, are 
thefe ; “ Domus tua minabatur ruinam; domus corruit, et ili
ft terficitequum tibicommodatum-, certenonpoteftdicicafusfor
te tuitus; quia dillgentljfmus repar&fiet domum, vel ibi non ha
te bitUlTet; li autem domus non minabatur ruinam, fed impetu 

ft tempefatis validae corruit, non eft tibi imputandum.”

x Epift. ad Fam. VII. 22.
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w h e n  th e r e  is  a  n e c e f l i t y  o f  t r a v e l l in g ,  b u t  e v e n  

th a t  q u e ft io n  w o u ld  h a v e  b e e n  d ifp u ta b le ;  a n d  

h e r e  I m a y  c o n c lu d e  th is  d iv if io n  o f  m y  e f fa y , w i t h  

o b f e r v in g ,  in  th e  p la in  b u t  e m p h a t ic a l la n g u a g e  o f  

S t . G erman , u  th a t  a ll the former d iv e r f i t ie s  b e  

“  g r a n te d  b y  f e c o n d a r y  c o n c lu f io n s  d e r iv e d  u p o n  

“  th e  la w  o f  r e a fo n , without any Jiatute made hi 
“  that behalf', a n d , p e r a d v e n tu r e *  la w s  a n d  th e  

c o n c lu f io n s  th e r e in  b e  th e  m o r e  p la in  a n d  th e  

«  m o r e  o p e n ; fo r  i f  any Jiatute were made there- 
“  in, I  t h i n k  v e r i l y ,  m o r e  d o u b ts  a n d  q u e ft io n s  

w o u ld  a r ife  upon the Jiatute, th a n  d o th  n o w ,  

“  w h e n  t h e y  b e  o n ly  a r g u e d  a n d  ju d g e d  a fte r  

u  t h e  common l a w * . ”

B e f o r e  I  f in ifh  th e  hiftorical p a r t  o f  m y  e lf a y ,  

in  w h i c h  I  u n d e r to o k  to  d e m o n ftr a te , “  th a t  a  

p e r fe c t  h a r m o n y  fu b fif te d  o n  th e  in te r e f t in g  

b r a n c h  o f  ju r i f p r u d e n c e  in  th e  c o d e s  o f  n a tio n s  

w moft eminent for legal w ifdotn\f I c a n n o t  fo r r  

b e a r  a d d in g  a  fe w  r e m a r k s  o n  th e  in ft itu t io n s  o f  

th o fe  n a tio n s , w h o  a re  g e n e r a l ly  c a lle d  barbarous  ̂

a n d  w h o  fe e m  in  m a n y  in d a n c e s  to  h a v e  d e -  

fe r v e d  th a t  e p i t h e t :  a lt h o u g h  tra c e s  o f  fo u n d  

r e a fo n in g  a n d  fo lid  ju d g e m e n t  a p p e a r  i n  m o ft  o f  

th  e ir  o r d in a n c e s .

B y  the ancient laws of the W isig o th s , 
which are indeed rather obfcure, the <c keeper o

# Do£L and Stud. dial. 2 . chap. 38. laft fentence.
4- P q o r \T L * 5 3 0 '
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a  h o r fe  o r  a n  o x  f o r  hire, as w e l l  as a  hirer for  

rt ufe, w a s  o b lig e d , i f  th e  a n im a l perijhed, to  r e -  

“  t u r n  a n o t h e r  o f  e q u a l w o r t h : ”  th e  la w  o f  t h e  

Baiuvarians o n  th is  h e a d  is  n e a r ly  in  t h e  fa m e  

w o r d s ;  a n d  t h e  r u le  is  a d o p te d  w it h  lit t le  a lte r a 

t io n  in  t h e  c a p itu la r ie s  o f  C h a r l e m a g n e  a n d  

L e w i s  the Pious*, w h e r e  t h e  Mofaick l a w  b e 

f o r e  c ite d  c o n c e r n in g  a  borrower m a y  a lfo  b e  

f o u n d f .  I n  a ll th e fe  c o d e s  a  depositary o f  g o ld ,  

f i lv e r ,  o r  v a lu a b le  tr in k e ts , is  m a d e  c h a r g e a b le , 

i f  t h e y  a r e  d e f t r o y e d  b y  f ir e , a n d  his own g o o d s  

p e r ifh  not w i t h  t h e m ;  a  c ir c u m fta n c e , w h ic h  

fo m e  o t h e r  le g if la to r s  h a v e  c o n fid e r e d  as conclu- 

fiv e  e v id e n c e  o f  g r o fs  n e g l e f t  o r  fr a u d  : th u s ,  b y  

t h e  o ld  Britijhtra.£k, c a lle d  th e  b o o k  o f  C y n  avvg, 

a  p e r fo n , w h o  h a d  b e e n  robbed o f  a  d e p o f it ,  w a s  

a l lo w e d  to  c le a r  h i m f e l f  b y  m a k in g  o a th , w i t h  

c o m p u r g a t o r s ,  th a t  h e  h a d  n o  c o n c e r n  in  th e  r o b 

b e r y ,  unlefs he had faved his own goods; a n d  it  

w a s  t h e  fa m e , I  b e lie v e ,  a m o n g  th e  Britons in  

t h e  c a fe  o f  a  lo fs  b y  fir e , w h ic h  h a p p e n e d  w it h 

o u t  th e  fa u lt  o f  th e  b a ile e  ; a lt h o u g h  H o w e l  the 

Good fe e m s  to  h a v e  b e e n  r ig o r o u s  in  th is  c a fe , 

f o r  th e  fa k e  o f  p u b l ic k  f e c u r i t y j .  T h e r e  w a s

*  Lindenbrog, LL. Wifigoth. lib. 5. tit. § 1, 2, 3. and 
LL. B aiuvar. tit. 14. § 1, 2, 3, 4. Capital, lib. 5. § 204.

f  Capital, lib. 6. § 22, Exod. xxii. 14, x?.
X LL. H yivel D da, lib. 3. cap. 4. § 22. and lib. 3. cap. 

3. § 40. See alfo Stiernh. De Jur. Sveon. p. 256, 257.
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o n e  r e g u la t io n  in  th e  northern c o d e , w h ic h  I 

h a v e  n o t  fe e n  in  th a t  o f  a n y  o th e r  n a t i o n : 

i f  p r e c io u s  th in g s  w e r e  d e p o fite d  a n d  Jtolen, t im e  

w a s  g iv e n  to  fe a r c h  fo r  th e  th ie f ,  a n d , i f  h e  c o u ld  

n o t  b e  fo u n d  w it h in  th e  t im e  l im ite d , a  moiety 
o f  th e  v a lu e  w a s  to  b e  p a id  b y  th e  d e p o f ita r y  

to  th e  o w n e r ,  “  u t  d a m n u m  e x  m e d io  u te r q u e  

“  f u f t in e r e t * .”

N o w  I c a n  fc a r c e  p e r fu a d e  m y f e l f ,  th a t  th e  

p h r a fe  u fe d  in  th e fe  l a w s , ^  id perierit, ex te n d ^  

t o  a p e r ifh in g  b y  inevitable accident; n o r  c a n  I 

t h in k ,  th a t  th e  o ld  Gotbick la w ,  c ite d  b y  Stiern* 
h o o k ,  f u l l y  p r o v e s  h is  a f le r t io n , th a t  “ a  d e -  

“  p o f it a r y  w a s  r e fp o n fib le  fo r  irrejijlible force 
b u t  I o b fe r v e , th a t  th e  m ili ta r y  la w - g iv e r s  o f  th e  

n o r th , w h o  e n te r ta in e d  v e r y  h ig h  n o t io n s  o f  

g o o d  fa ith  a n d  h o n o u r , w e r e  m o r e  f lr id t  th a n  

th e  Romans in  th e  d u tie s , b y  w h ic h  d e p o fita r ie s  

a n d  o th e r  tr u fte e s  w e r e  b o u n d : a a  e x a d t  c o n 

f o r m it y  c o u ld  h a r d ly  b e  e x p e d te d  b e tw e e n  th e  

o r d in a n c e s  o f  p o lifh e d  H ates, a n d  th o fe  o f  a  p e o 

p le ,  w h o  c o u ld  fu ffe r  d ifp u te s  c o n c e r n in g  b a il

m e n ts  to  b e  d e c id e d  b y  combat; f o r  it  w a s  th e  

E m p e r o r . F r e d e r i c k  I I . ,  w h o  a b o lifh e d  th e  

tr ia l b y  b a ttle  in  ca fe s  o f  c o n te fte d  d e p o fits , a n d  

fu b ft itu te d  a  m o re  ra tio n a l m o d e  o f  p r o o f f .

* LL. W ifi g o th , lib. 5 . tit. 5 . § 3.
+ LL. Longobard. lib. 2. tit. 55. § 35. C o if it. Neapot. lib« 

2. tit. 34-
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I pnrpofely referved to the I aft the mention 
o f the H in d u , or Indian code, which the learn
ing and induftry of my much-efteemed friend 
M r. H alh ed  has made acceffibleto Europeans, 
and the Pe r sia n  tranflation of which I have had 
the pleafure of feeing: thefe laws, which muft in 
all times be a lingular objed of curiolity, are 
now o f infinite importance j fince the happinels 
o f millions, whom a feries of amazing events 
has fubjeded to a Britijb power, depends on a 
ftrid  obfervance of them.

It is pleafing to remark the fimilarity, or ra
ther identity, o f thofe conclufions, which pure 
unbiased reafon in all ages and nations feldom 
fails to draw, in fuch juridical inquiries as are 
not fettered and manacled by pojitive inftitution; 
and, although the rules of thz Pundits concerningO O

fuccejjion to property, the punijhment of offences, 

and the ceremonies of religion, are widely differ
ent from ours, yet, in the great fyftem o f con
trails and the common intercourfe between man 
and man, the P ootee  o f the Indians and the 
D igest of the Romans are by no means difli- 
milar*.

*  w Haec omnia, fays G r o tiu s, R om a n is quidem con- 

€t gruunt legibus, fed non ex illis primitus, fed ex a q u ita te na- 

c< tu r a li, veniunt: quare eadem apud alias quoque gentes 

u  reperire eft*”  De Jure B e lli ac P a c is> lib. 2. cap. 12*

$ 13.
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T h  us, it is ordained by the fages of Hindu ft an, 
that “  a depofitor fhall carefully inquire into 
“  the charadler of his intended depofitary; who, 
“  i f  he undertake to keep the goods, fhall pre* 
“  ferve them with care and attention; but fhall 

not be bound to reftore the value of them, if 
“  they be fpoiled by unforefeen accident, or burned, 
“  or Jiolen'y u n l e s s  he conceal any part of them, 
“  that has been faved, or unlefs his own ejfedls 
“  be fecurcd, or unlefs the accident happen after 
“  his refufal to redeliver the goods on a de- 
<c mand made by the depofitor, or while the de- 
“  pofitary, againft the nature of the truft, pre- 
“  fumes to make life c f  them in other words, 
“  the bailee is made anfwerable for fraud , or 
*4 for fuck negligence as approaches to it*.

So, a borrower is declared to be chargeabl® 
even for cafualty or violence, if  he fail to return 
the thing after the completion of the bufinefs, 
for which he borrowed i t ; but not, if it be ac
cidentally loft or forcibly feized, before the ex
piration of the time, or the conclufion of the af
fair, for which it was lent'j-': in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor fhall ne- 
verthelefs recover his debt with intereft, but the

* Gentoo Laws, chap. IV. See before, p. 373. 
f  Same chapter. See before, p. 397V
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debtor (hall not be entitled to the value of his 
pawn*; and that, if the pledgee ufe the thing 
pledged, he (hall pay the value of it to the 
pledgor in cafe of its lols or damage, whilft he 
ufes i t f

In the fame manner, if  a perfon hire a thing 
fo r  ufe, or if any metal be delivered to a work
man, for the purpofe of making veflels or orna
ments, the bailees are holden to be difcharged, 
if  the thing bailed be deftroyed or fpoiled by 
natural misfortune or the injuftice of the ruling 
power, u n l e s s  it be kept after the time limited 
for the retprn of the goods, or the performance 
of the work :̂.

A ll thefe provihons are confonant to the prin
ciples eftablifhed in this effay; and I cannot 
help thinking, that a clear and concife treatife, 
written in the Perfian or Arabian, language, on 
the law of Contrails, and evincing the general 
conformity between .the Afiatick and European 
fyflems, would contribute, as much as any regu
lation whatever, to bring our Englijh law into 
o-ood odour among thofe, whofe fate it is to 
be under our dominion, and whofe happinefs 
ouo-ht to be a ferious and continual objed of ourO
care.

* Chap. I. Se£t. I. Before, p. 415. 416.
f  Chap. I. Seft. II. Before, p. 409.
$ Chap. IV . and Chap. X. Before, p. 418 , 421.
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Thus have I proved, agreeably to my un
dertaking that the plain elem ents o f  n a tu ra l law , 
on the fubjeft of B a il m e n t s , w hich have been 

tra ced  by a fhort analyfis, are recognifed and con
firmed by the wifdom of nations'*; and I haften 
to the third, or Jy n th etica l, part of my work, in 
which, from the nature of it, moft of the defi

nitions and rules, already given, muft be repeated 
with little variation in fo r m , and none in fu b -  

Jta n ce: it was at firft my defign, to fubjoin, with 
a few alterations, the Synopfis of D e l r io ; but 
finding, that, as Byn k e r sh o e k  expreffes him- 
fielf with an honed pride, I  had  leifure fom etim es 

to w rite , but never to copy, and thinking it un
juft to embellifti any produdtion of mine with 
the inventions of another, I changed my plan; 
and (hall barely recapitulate the do&rine ex
pounded in the preceding pages, obferving the 
method, which logicians call Synthefis, and in 
which all fciences ought to be explained.

1. T o  begin then with definitions: i . B a i l 
m e n t  is a delivery o f  goods in tr u fi, on a contradl 

e x p r efed  or im plied, th a t the tru fi J h a ll be duly 

executed , and the goods redelivered , as foon  as the  

tim e or ufe, f o r  which they w ere bailed, J h a ll have  

elapfed or be perform ed.

2. D eposit  is a bailm ent of goods to be kept 

f o r  the bailor w ithout a recom penfe.

* Before, p. 328 and 337.
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3. M a n d a t e  is a bailm ent of goods, w ith- 
out rew ard, to be ca rried  fr o m  place to p la ce , or 
to have fom e a£t perform ed about them.

4. L e n d in g  for use is a bailm ent o f  a th ing  

for a certain time to be ufed  by the borrower. 
w ithout paying f o r  it.

P l e d g in g  is a bailm ent of goods by a 
debtor to his creditor to be kept t i l l  the debt be 

difcharged.

6 . L e t t i n g  t o  h i r e  is 1. a bailm ent of a  

t h i n g  to be u fed  by the hirer f o r  a compenfation 

in  money; or, 2. a lettin g  out of w o r k  and l a 

b o u r  to be done, or c a r e  and a t t e n t i o n  to 
be beftowed, by the bailee* on the goods bailed, 

and that for a pecuniary recompenfe\ or, 3. o f 
c a r e  and p a i n s  in carrying the things delivered  

fr o m  one p lace to another f o r  a ftip u la te d  or im 

p lie d  rew ard.

7 .  In n o m in ate  b a il m e n t s  are thofe, 
where the com penfation for the ufe of a thing, 
or for labour and attention , is not pecuniary, but 
either 1. the reciprocal ufe or the g ift  of fome 
other thing; or, 2. w ork  and p a in s, reciprocally  

undertaken; or* g . the ufe or g i f t  of another 
thino- in cdnfideration of care and labour, and 

convetfely.
8 . O r d i n a r y  n eg lid l is the omiffion of that 

ca re, which every man o f  common prudence, and  

VOL. VI. G G
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capable, <f governing a family, takes of his own 
concerns.

g. G ross neglebl is the want of that care, 
which every man o f common fenfe, how inattentive 

foever, takes,of his own property.
10. Sl ig h t  negledl is the omiffion of that 

diligence, which very. circumfpeB and thoughtful 
perfons ufe in fecuring their own goods and 
chattels.

11 . A  n a k e d  c o n t r a c t  is a contradt 
made without conf deration or recompenfe.

II. T h e rules, which may be coniidered as 
axioms flowing from natural reafon, good mo
rals, and found policy, are thefe :

i . A  bailee, who derives Ho benefit from his 
undertaking, is refponflble only for gross ne- 

ode£t.O
2. A  bailee, who alone receives benefit from 

the bailment, is refponflble for slig h t  ne-

gledt. .
3. W hen the bailment is beneficial to both 

parties, the bailee mull  anfwer for o r d i n a r y  

negledt.
4. A  s p e c i a l  a g r e e m e n t  of any bailee to 

anfwer for more or lefis, is in general valid.
5. A l l  bailees are anfwerable for adtual 

f r a u d , even though the contrary beJlipulated.
6 . No bailee fhall be charged for a lofs by
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inevitable  a c c id e n t  or ir r e fjiib le  fo r ce , ex
cept by fp e c ia l agreem ent.

7. R o bbery  by fo r c e  is confidered as irre- 
f f t i b l e > but a lofs by p r iv a te  s t e a l t h  is p re*  

fu m p tiv e  evidence of ordinary negledt.
8. G ross negledt is a violation o f  goodfaith*

9. N o a c t io n  lies to compel performance 
o f a naked con tra ct.

10. A  reparation may be obtained byfuitfor 
every d a m a g e  occalioned by an i n j u r y .

11. T h e negligence of a s e r v a n t , adting by 

his m a jie r s  exprefs or im plied order, is the neg
ligence of the m a s t e r .

I I I .  From thefe rules the following propofi- 

tions are evidently deducible :
1. A  d e p o s it a r y  is refponfible only for gross 

negledt; or, in other words, for a violation o f  

g o o d fa ith .

2 . A  d e p o s it a r y , whofe charadler is 
known to his depofitor, fhall not anfwer for mere 

n e g le c t if he take no better care o f  his own goods, 
and they alfo  be lpoiled or deftroyed.

3. A m a n d a t a r y  to carry  is refponfible 
only for gross negledt, or a breach o f  good  

f a i t h .

4. A  m a n d a t a r y  to perform  a w ork is 
bound to ufe a degree o f  diligence adequate to th e  

perform ance o f  it .

5. A  man cannot be compelled by a c t io n

g g 2
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to perform his promife o f engaging in a deposit

or a MANDATE.
6 . A  r e p a r a t io n  m a y  b e  o b ta in e d  b y  f u i t  fo r  

Da m a g e  o c c a f io n e d  b y  th e  nonperformance o f  a  

p r o m if e  to  b e c o m e  a  d e p o s it a r y  o r  a m a n 
d a t a r y .

7 .  A  borrow er  for use is refponfible for 
slig h t  negligence.

8 . A  paw n ee  is  a n fw e r a b le  f o r  o r d in a r y  
n e g l e f t .

9. T h e  h irer  o f  a  t h in g  is a n f w e r a b le  fo r  

o r d in ar y  negledt.
10. A  w o r k m a n  for h ir e  rauft anfwer 

for o r d in a r y  negle6t of the goods bailed, 
and apply a degree o f  s k il l  equal to his uiu 

der taking.
1 1 .  A  l e t t e r  to  hire  o f his c a r e  and 

a t t e n t io n  is refponfible for o r d in a r y  neg

ligence.
1 2 .  A  c a r r ie r  for h ire, b y  land or b y  w a

ter, is anfwerable for o r d in a r y  negle6h
I V .  T o  th e fe  rules and propoftions' t h e r e  a r e  

fo m e  exceptions:
1. A  man, w h o  fpontaneoufly and officioufy 

engages to keep, or to carry, the goods of an
other, though without reward> muft anfwer f o r  

s l ig h t  neglect,
2 . I f  a  m a n ,  t h r o u g h  fr o n g  perfuafon  a n d  

w it h  reluftance, u n d e r t a k e  t h e  e x e c u t io n  o f  a
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m a n d a t e ;, n o j a D f e T c a n  b e  r e q u ir e d  p f  h im  

t h a n  a fa ir  exertion o f his ability.

3 .  A l l  b a i le e s  b e c o m e  r e fp o n f ib le  fo r  Io ffe s  

b y  c a s u a l t y  o r  vio le n c e , after t h e ir  refufal 
t o  r e t u r n  t h e  t h in g s  b a i le d  o n  a  la w fu l  d e
m a n d .

4 * A  borrow er  a n d  a  hirer  a r e  a n f w e r -  

a b le  in  a l l  e v e n t s , i f  t h e y  keep th e  th in g s  

b o r r o w e d  o r  h ir e d  after the Jlipulated time,  o r  

ufe t h e m  differently f r o m  t h e ir  a g r e e m e n t .

5. A  d e p o s it a r y  a n d  a  p a w n e e  a r e  a n -  

f w e r a b l e  in  a l l  e v e n t s , i f  t h e y  ufe th e  th in g s  

d e p o f i t e d  o r  p a w n e d .

6. A n  in n k e e p e r  is chargeable for the 
goods of his gueft within his inn, if  the gueft 
be robbed by the fervants or inmates of the 
keeper.

7. A  common c a r r ie r , by land or by 
water, muff indemnify the owner of the goods 
carried, i f  he be robbed of them.

V .  I t  is  no e x c e p t io n ,  b u t  a  corollary, f r o m  

t h e  rules,  t h a t  “  e v e r y  b a ile e  is r e fp o n f ib le  fo r  a  

“  lo fs  b y  a c c id e n t  o r  f o r c e , h o w e v e r  inevt- 
“  table o r  irreffible, i f  i t  b e  occafoned b y  th a t  

<c degree o f negligence,  f o r  w h i c h  th e  n a tu r e  o f  

“  h is  c o n t r a d l  m a k e s  h im  g e n e r a l ly  a n f w e r a -

b le  a n d  I  m a y  h e r e  c o n c lu d e  m y  d ifc u f lio n  

o f  th is  im p o r t a n t  t i t le  in  ju r i lp r u d e n c e  w i t h  a  

g e n e r a l  a n d  o b v io u s  remark ; t h a t  “  all th e  p re -
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** ceding rules and proportions may be diverfi- 
tf fied to infinity by the circumftances of every 

particular cafe ;M on which circumflauces it is 
on the continent the province of z. judge appoint* 
cd by the fovereign, and in E n g l a n d , to our 
conftant honour and happinefs, o f a ju ry  .freely 
chofen by the parties, finally to decide: thus, 
when a painted cartoon, pafted on canvas, had 
been depofited, and the bailee kept it fo ne^t a 
damp wall, that it peeled and was much in- 
jured, the cpieftion “  whether the depofitary 
“  had been guilty o f gross negledl,”  was pro
perly left to the jury, and, on a verdidt for 
the plaintiff, with pretty large damages, the 
court refufed tp grant a new trial*; but it was 
the judge, who determined, that the defendant 
was by law  refponfible for grofs negligence 
only j and, if it had been proved, that the bailee 
had kept his own pictures o f the fam e fo rt  in the 
fan>e place and manner, and that they too had 
been fpoiled, a new trial would, I conceive, have 
been granted; and fo, if  no njore than s l ig h t  j  
negledl had been committed, and the jury had, 
nevefthelefs, taken upon themfelyes to deeide 
again ft law, that a bailee without reward was 
refponfible for it.

Should the method ufed in this little tra£t be 
approved, I may pof]ibly not want inclination,

* 2  Stra. IO99. Myttqn and Cock.
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i f  I do not want leifure, to dilcufs in the lame 
form every branch of Englijh law, civil and cri

minal, private and pub lic k ; after which it will 
be eafy to feparate and mould into difHn& 
works, the three principal divifions, or the ana
lytical, the hijlorical, and the fynthetical, parts.

T h e great lyftem of jurifprudence, like that 
o f the Univerfe, confifts of many fubordinate 
fyftems, all o f which are connected by nice 
links and beautiful dependenciesj and each of 
them, as I have fully perfuaded myfelf, is re
ducible to a few plain elements, either the wile 
maxims o f national policy and general conveni
ence, or the pojitive rules of our forefathers, 
which are feldom deficient in wifdom or utility: 
i f  L a w  be afcience, and really deferve fo fub- 
lime a name, it mull be founded on principle, 
and claim an exalted rank in the empire of 
reafon; but, if it be merely an unconnected feries 
of decrees and ordinances, its ufe may remain, 
though its dignity be lelfened, and He will be
come the greatell: lawyer, who has the ftrongeft 
habitual, or artificial, memory. In pradice, law 
certainly employs two of the mental faculties; 
reafon, in the primary inveftigation and deci- 
fion of points entirely new; and memory, in 
tranfmittino; to us the reafon of fage and learned 
men, to which our own ought invariably to

OF BAILMENTS. 455



yield, if  not from a becoming modefty, at leaft 
from a juft attention to that object, for which 
all laws are framed, and all focieties inftituted, 
T H E  Q O Q D  O ?  M A N K I N D *
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ADVERTISEMENT.

A F T E R  I had finiftied the preceding tradl, to 
the fatisfadtion of feveral friends, but not to my 
own, I was informed, that the learned C hris
t i a n  T h om asius had publifhed a diflertation 
on the fame fubjedt with the following title: 
D e JJfu Pradiico DoStrina dijjicillimce Juris Ro- 
ynani de Culparum Prajlatione in Contradtibns \ 
HALiE, m d c cv . The fame of the author, and 
the high applaufe, which the very fenfible 
Bynkerjhoek beftows on him, imprefled me with 
a moft favourable idea of his work, and with a 
ftrong defire to procure it ; but, to my extreme 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
o f our Univerfities : I have fent for it, however j 
to Germany, and, when I receive it, fhall take 
a fincere pleafure, either in corredting fuch er
rors, as it may enable me to detedt in my eflay, 
or in confirming the fyftem, which I have 
adopted, by fo refpedtable an authority.



T H E  CASES.

Amies and Stevens,  , -  Page  458
Bancrofts Cafe, - -  ib.

Banians Cafe, - - 3^3
Calye's Cafe, -  4 2^
Coggs and Bernard, -  -  3^6
B a le  and H all, -  - 43 6
Gibbon and Paynton, -  -  437
Cafe of Gravefend Barge, - -  438
Lane and Cotton, -  -  44°
Mors and Slew , -  -  439
M ojley  and Foffet, -  -  421
Mulgrave and Ogden, -  -  361
Mytton and Cock, -  -  454
Powtuary and Walton, - - 3^9
Ratcliff and D avis, - - 408
Rich  and Knee land, - -  437
Countefs of Shrewjbury s Cafe, * 372
Southcotes Cafe, - . , , 3^8
Titcbbume and W hite, - 43 6
Vere and Smith, -  ~ 429
Wheatly and Lozv, -  -  37^
IVoodliefe and Curties, * -  434



AN I N Q U I R Y

INTO

T H E  L E G A L  M O D E

OP

S U P P R E S S I N G  R I O T S ,
W IT H

A  CO N STITU TIO N A L P L A N

OP

FUTURE DEFENCE.

Res vldeas quo modo fe habeant: orbem terrarum, imperils 
diftributis, ardere bello; urbem fine legibus, fine judiciis, 
fine jure, fine fide, reli£iam direptioni etlncendiis.

C I C. Epift. ad Fam. 4. 1.



A N  I N Q U I R Y

INTO

THE LEGAL MODE

OF

SUPPRESSING RIOTS.

I t  has long been my opinion, that, in times of 
national adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 
and active valour, promote at their private 
hazard the general welfare; that the fecond rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af- 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
falutary or expedient on the occafion ; and that 
the third place remains for thofe perfons, who, 
when they have neither a neceflity to a£l, nor 
a  fair opportunity to fpeak, impart in writing 
to their countrymen fuch opinions as their rea- 
fon approves, and fuch knowlege as their painful 
r e fe a r c h e s  h a v e  e n a b le d  th e m  to  a c q u ir e .



W ith thefe reftri&ions, the fword, the tongue, 
and the pen, which have too often been em
ployed by the worft paflions to the worft pur- 
pofes, may become the inftruments of exalted 
virtue; inftruments, which it is not the right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a facred regard 
to the laws o f that country, which he under
takes to defend, to advife, or to enlighten.

A  fenfe of this duty and a confcioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any factious motive, to take up that 
inftrument, which I have ftated as the lead ho
nourable o f the three, and to prefent the pub- 
lick with a few confiderations on a fubjeft no 
lefs interefting at the prefent hour than impor
tant to all future ages.

Having unhappily been a vigilant and indig
nant fpe&ator of the late abominable enormities; 
having feen the fenate befieged, and the fenators 
infulted ; the laws of our country defied, and the 
law of nations violated; having beheld the 
houfes of our trueft patriots and moft refpedlable 
magiflrates either deftroyed, affailed,or menaced; 
having pafled a whole night encircled by the 
blazing habitations of unoffending individuals, 
and by the flames of thofe edifices which pub- 
lick juftice had allotted to var ious claffes of of-
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fenders; having lamented over a great metro
polis expofed for many days to the fury o f a licen
tious rabble; having believed the nobleft com
mercial City in the world to be in danger o f a 
fecond conflagration; having in vain fought ac- 
cefs to the courts at Weftminfter in full term, 
and to the houfes o f parliament in full feflion; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not eafy to 
be known, and all the confequences of which are 
lefs eafy to be predicted; I could not but fee at 
length, with a mixed fenfation, between anguifh 
and jo y , the vigorous and triumphant exertions 
o f the executive power; and I admitted the ne- 
ceflity o f thofe exertions, whilft I deplored it.

Every well-difpofed man, and lover of tran
quillity, muft have rejoiced, that, on the ninth 
o f June, the peaceable and terrified inhabitants of 
this noble Capital might enjoy repofe; that the 
valuable effeds, which many had removed, and 
fome had even buried, might be replaced; that 
the artifan might refume his implements, and the 
ftudent, his books; thatjuftice had reafcended 
her feat; and that order was fucceeding to con- 
fufion, harmony to difcord; but every honeft 
man and lover of his country muft have grieved, 
that a whole week was then before us, in which 
the necefiary adjournment of the Commons, 
who wmuld othefwife have been deliberating on
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the ftate of the metropolis and the kingdom, 
had left us under a power, which, whatever it 
mig ht be in form and in effect, was in truth and 
fubftance, dictatorial.

In tin's awful interval a queftion occurred to 
me, which muft naturally have prefented itfelf 
to many others ; “  Whether the ftill-fubfifting 
“  laws and genuine conftitution of E n g l a n d  
“  had not armed the civil ftate with a power 
“  fufficient, if it had been previoufly underftood 
“  and prepared, to have fupprefled ever fo for* 
“  midable a riot without the intervention of the 
“  military

If no fuch power legally exifted in the ftate, 
our fyftem, I thought, muft be defective in a 
moft eflential point; ftnce no people can be 
really and fubftantially free, whofe freedom is 
fo precarious, in the true fenfe of the word, as 
to depend on the protection of the foldiery; and 
even our protestors, who for feveral days poflibly 
could not, but certainly did not, ad  at all, might 
have been neceflarily called away, in the moft 
dangerous moment, to defend our coafts and 
maritime towns: if, on the other hand, fuch a 
power of felf-prote&ion did exift, our laws, I 
concluded, muft have been difgracefully ne
glected, and ought to be reftored to full vigour 
and energy.

A  very fhort inquiry enabled me to anfwer
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the queftion, at leaft to my own fatisfadtion, in 
the affirmative; and it is the refult of this in
quiry, which I now requeft the public to accept 
with the indulgence due to an occaiional produc
tion, and with the attention due to a fubjedt of 
general importance.

This then is the propofition, which I under
take to demonftrate : “  That the common, and 
“  ftatute, laws of the realm, in force at this day, 
“  give the civil ftate in. every county a power, 
“  which, if  it were perfedtly underftood and 
“  continually prepared, would effedtually quell 
“  any riot or infurreclion, without affiftance from 
“  the military, and even without the modern 
“  riot-ad.”

T o  this propofition I fhall ftridlly, and, as far 
as I am able, logically confine m yfelf; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might anfwer 
the purpofe of oftentation, which I difdain, but 
not of utility, which alone I feek: fhould the 
curious and intelligent reader be defirous of in- 
veftigating the powers of magiftrates and of courts 
in recording riots and punifhing rioters, and of 
tracing the hiftory of our ancient and modem 
laws for the prefervation of publick tranquillity, 
from that of king In a  to that of G eorge  the 
Firft, he will receive ample information from 
the various books of authority, which I fhall

V O L .  V i .  H H

SUPPRESSING RIOTS. 465



have occafion to eke in the courfe of my argu
ment.

It is in every one’s mouth, that, on all violent 
breaches of the peace, the fheriff of the county 
is not only authorized but commanded to raife 
the Pojfe ComitatuSy and forcibly to fupprefs the 
tumult j but, if mod of thofe, who ufe this ex- 
preffion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
«onvey to them no diftinCt idea, and that the 
Power of the county, like many other powers in 
nature and jurifprudence, is very ill afeertained, 
and very imperfectly comprehended. Logicians 
give us an admirable rule, ‘‘ that we JJjould feek  
“  after a clear, precife, and complete conception o f  
“  things, as they really exift in their own nature 
** and in all their parts,- and Jhould not always 
u imagine that there are ideas, hecaufe there are 
“  words* let us apply this rule to the cafe be
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power iri 
queftion; without fuppofing that we compre
hend it, merely becaufe we know, that, befides 
its Latin name, it is called in Norman French, 
Poiar del Countee, and fometimes, Aide del- 
pais\.

. W e cannot begin our invefligation under a' 

Watts, part I. chap. vi. f  Crompt. 124.
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more certain or more refpedtable guide, thafi 
Chief Juftice F in e u x , whofe words I fhall tran- 
fcribe from that moft venerable repofitory o f  
genuine Eiiglijh wifdoro, the Year hooks5**: 
“  At the beginning,”  fays that learned Judge, 

all the adminiftration of juftice was in one 
tc hand, namely, in the C row n ; then, after the 
u multiplication of the people, that adminiftra- 
U ti°n was diftributed into counties, and the 
“  power was committed to a deputy in each 
ft county, namely, the Vifcount, or Sheriff; who 
“  was the K ing’s deputy to preferve the peace;' 
“  and thus it is, that all people muft, in obe- 
“  dience to him, be ready in defence of the 
“  realm, when enemies come: thus too was he 
i( aftigned to be a confervator of the peace, to 
“  punifti malefactors, to defend the realm when 
“  enemies invade it, to be attendant on the King:'- 
“  in war-time, and to caufe all people in his 
“  county to go with the King to defend the 
“ land againft enemies.”

W ho the people are, that the laws of England 
required, and ftill require, to be ready and obe
dient to the fheriff on all occafions of publick 
difturbance, we learn from the judicious anti
quary, L a m b a r d , who cites and adopts the 
opinion of Mr. Marrow delivered in a work, *

* 12. Hen. VH. i j .
H H 2
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which I'fuppofe to have been a reading on the 
ftatute 13 Hen. IV. His opinion was, “  that the 
** juftices of the peace, fheriff or under fherifF, 

ought to have the aid and afliftance of all 
knights, gentlemen, yeomen, labourers, fer- 

“  vants, apprentices, and likewife of wards, and 
of other young men above the age of fifteen 

“  years; becaufe all of that age are bound to

or armour, by the fl atute of
“  Winchefter*.’ .

What effed the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
affigned by Mr. Marrow for his opinion, it is 
needlefs to inquire; for it feems obvious, that the 
ftatutes of J a m e s  I. removed the necejjity only, 
and not the propriety, of having arms, or, to ufe 
the very words of the old ad, armure pur la pees 
garder; and the dodrine in Lombard is gene
rally underftood to be law f. The paffage above- 
cited appears, however, to have milled the great 
commentator on the laws of England, who feems 
to have colleded from it, that none were bound 
to obey the fummons of the fheriff, but perfons 
under the degree o f nobility^- whereas the patent 
of afliftance, cited by Dalton\\, commands ba
rons, earls, and dukes, to be auxiliantes et re*

* Lamb. Eiren. 316. f  Dalt. c. 95.
4 5 Comm. 344. 4 Comm. 122. {| C. 1.
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Jpondentes to the Iheriff in all things belonging 
to his office.

The power of the county, therefore, includes 
the whole civil ftate, from the duke to the pea- 
fant; while the military ftate, as fuch, forms no 
part o f that power, being under a different com
mand, and fubjed to a different la w ; but, as 
every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti
cular ftation, to exert himfelf, like any other good 
fu bject, in the fuppreffion of tumults, the pre
vention of felony, and the apprehenfion of the 
rioters or felons. This I mean: when the fol- 
diery,not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci
bly fupprefs it, their a d  is not only legal but 
laudable; and the colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when they are in truth called out by the 
executive magiftrate, and are in Ja6i no more 
than inftruments in the hands of their com
manders, their ads can only be juftified by that 
N ec ess i ty which always defends what itcompels, 
which for the time fuperfedes all pofitive law, 
but of the real exiftence of which their country 
muft afterwards judge, unlefs the legiflature 
fhould, in their wifdom, be pleafed to declare it. 
For this diftindion I can produce no written au-
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thority; but it feems confonant to reafon as well 
as truth.

This power of the county, of which we may 
now begin to form a diftindt idea, is mentioned, 
.as well known and wejl underftood, in a va
riety of ftatutes, which were confirmatory of the 
common law ; and fome parts of which I fhall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to aclaftical 
eye.

J

The fiat. Weftm. -i. c. 17. ordains ie qe levif- 
“  counte ou le bailiff, prife ove luy payer de fon 
“  countee, ou de fa bailie, vOit effayer de faire Ie 
“  plevin des averes a celuy qe prit les averes.”  
And that of Weftm. 2. c. 39. is more peremp
tory in cafes of refiftance to the execution of 
civil procefs: “  Multoties etiam dant refponfum, 
“  quod non potuerunt profequi praeceptum regis 
<c propter refiftentiam poteftatis alicujus magna- 
“  tis, de quo caveant vicecomites de caetero, quia 
“  hujufmodi refponfio multum redundat in de- 
“  decus domini regis; et, quam cito ballivi fui 
(l teftificantur, quod invenerunt hujufmodi re- 
“  fiftentiam, ftatim omnibus omiffis, affumpto 

fecum pojfe comitatus fui, eant in propria per- 
“  fona ad faciendam executionem.”  By the 17 
Rich. II. c. 8. it is enadted, that, in cafe of any 
tumult or diforder, “  a pluis toft qe vifcontz 
“  et autres miniftres le roi poent ent avoir
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u coniflance, ove la force del countee et pais, ou 
tiel cas aviegne, ilz mettent deftourbance en- 

“  contre tiel malice ove tout lour poair, et 
V preignent tielx meflefours, et les mettent en 
“  prifone tanqe due execution de leie foit fait 
“  de eux, et qe touz feignurs et autres liges du 
“  roialme foient entendantz et aidantz, de tout 
“ lour force et poair, as vifcontz et miniftres avant 

ditz.”

Again: by the 13 Hen. IV. c. 7. rt Ordeig- 
“ nez eft et eftabliz, qe, ft aucun riot aftemblee 
** ou rout des gentz encontre la loie fe face en 
“  aucune partie del roialme, les juftices de paix, 
“  trois ou deux de eux a meyns, et le vifcont- 
“  ou fouth vifcont del countee, ou tiel riot aftem- 
a blee ou rout fe ferra enapres, veignent ove le 
“  poair del countee, ft befoigne ferra, pur eux 
“  arefter, et eux areftent.’'’ In the conftrudtion 
of this laft ftatute it has been holden*, that, al
though it fpeak of three or two juftices at leaft, 
yet one juftice may raife the power and fupprefs 
a riot; for it is a beneficial law, faid Fineux, and 
was enacted for the prevention of mifchief, which 
might enfue, i f  a jufiice were to wait for others. 
It has alfo been adjudged, that, under the word 
minifiers, in the ftat. 17 Rich. II. c. 8. jufticea 
of peace are comprifed -j-; and fo are confiables,

* 14 Hen. VII. 10. Crompt. 46. b. fCrom pt. 46. a.
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by the opinion of Fitzherbert cited by Crompton, 
and confirmed by the Year book i Hen. VII. 
io  ; where it is laid down, that “  conftabularii 
V villae fuper affraiam poffunt levare populum.”  

W e may therefore conclude, that, in all cafes 
of tumult and infurre&ion, the fheriff, or other 
minifter, may and ought to make proclamation, 
commanding all fuch perfons, as conftitute the 
power of the county, to aflemble and aflift him*; 
or he may fend a particular warning or fummons, 
for the fame purpofe, to every individual of the 
PoJJe, who muft attend fuch fummons under 
pain of a heavy fine and imprifonment; for, by 
the flat. 2 Hen. V. c. 8. it is provided, “  qe 
u les lieges du roi efteantz fufficeantz pur tra- 
“  vailler en le countee, ou tielx routes affemblez 
“  ou riotes font, foient affiftantz as juftices, com- 
“  miffioners, vifcont, et foutz-vifcont, de mefme 
“ le countee, qant ilz  ferront reafonablement 
“ garmz, pur chivacher, ove les ditz juftices, 
“  commiflioners, et vifcont ou foutz-vifcont en 
“  aide de refiftence de tielx riotes routes et af- 
“  femblez fur peine demprifonement et faire fyn 
“  et ranceon al r o i A n d  the offence o f ne
glecting to join the power of the county, after 
fuch reafonable warning, is ranked by Sir JVilliam

* Dalt. c. 95.
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Blackfione under the clafs of contempts againjl the 
king s prerogative*.

Having fixed our ideas concerning the nature 
of this legal power, the mode of raifing it, and 
the punifhment of a criminal negled to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries neceffarily follow the do&rine 
which we have expounded} and, next, inquire 
•whether authority and reafon, which lord Coke 
juftly calls the two faithful witjiejfes in matter of 
la w f,  coincide on the queftion before u s} as 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpe61ive ages.

From the obligation of the fheriff, or other 
minifter, to affemble the power of his county for 
the fuppreffion of any rebellion, infurre&ion, 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufficient years and ftrength so affociate 
himfelf with the power fo affembled, and from 
the principles of natural juftice, which will nei
ther require men to do impofjible things, nor refufe 
them the means o f  performing what they are com
manded to perform; from thefe obligations and 
thefe principles it inftantaneoufly follows: Firft;

* 4 Com. 122. f  1 Inft. Pref.
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That the fheriff or other peace-officer is bound 
to raife fuch a power as will effectually quell .the 
tumult either really exifting or juftly feared.

Secondly; That the power fo raifed may and 
muff be armed with fuch weapons, and aCt in 
fuch order, as ffiall enable them totally to fup- 
prefs the riot or infurreCtion, or to repel the in
vaders.

Thirdly; That, in the ufe of fuch weapons, 
t'he power may juflify the charging, wounding, or 
even killing, the rioters or insurgents, who per- 
fift in their outrages, and refule to furrender 
themfelves.

Fourthly; That the power of every county 
ought at all times, but efpecially in times of 
danger, to be prepared for attending the ma- 
giftrate, and to know the ufe of fuch weapons, 
as are belt adapted to the fuppreffion of tumults.

Fifthly; That, fince the- mujket and bayonet 
are found by experience to be the moft effectual 
arms, all pgrfons, who conftitute the power of a 
county, are bound to be competently {killed in 
the ufe of them.

Sixthly ; That, fince the only fafe and certain 
mode of ufing them with effeCt is by aCting in 
a body, it is the duty of the whole civil fiate to 
know the platoon-exercife, and to learn it in 
companies.
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As no authority, according to C h a r r o n , can 
Jiand. without rcafon, fo we find, by conftant ex
perience, that no reafon can furmount the paf- 
fions and prejudices of men without the aid of 
authority; and I am happy in believing, that 
both of them perfectly coincide in fupport of the 
foregoing propofitions : firft, therefore, I (ball 
prove them by citing cafes, which have been fo- 
lemnly adjudged, together with the opinions of 
learned lawyers, whofe works are much refpedled 
in our courts of juftice; and, next, I fhall in
quire, whether thofe cafes and opinions have 
been over-ruled or fhaken by any fubfequent de- 
cifions, or a£ts of the legiflature.

The earlieft refolution upon the fubjedl, that 
has occurred to me, was in a cafe, which the 
very learned and judicious Brook thought worthy 
o f note. * in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book 3 
Hen. VII. and it is manifeftly the fame with 
that afterwards abridged in an imperfeift Latin 
note printed, out of its place, in the tenth page 
of the fame book ; though Brook feems to have 
confidered them as different, or rather not td 
have obferved their identity; for, in the title of 
his Abridgement juft alluded to, he gives them

*  Bro. Abr. tit. Office et Officer. 23.
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in feparate articles, without melting both parts 
o f the Year book together, as I propofe to do; 
by which means I fhall extradi: the whole cafe 
and form one confident date of it.

J ohn  D ei ns had been outlawed in the county 
of Suffolk for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob
tained a Non Molejlando, which he delivered to 
the efcheator, ‘John Lenthorp; who, neverthe- 
Iefs, feifed and took away his effedts. Upon this, 
Deins replevied; and E d m u n d  B e d i n g f i e l d , 
the fheriff, iffued his precept to Thomas Gire, 
his bailiff, jurus et conus, together with Roger 
Hop ton, Edmund Heningham, and three other 
perfons, diredling them to take the goods of the 
plaintiff out of the efeheator’s poffeflion: accord- 
ingly, the bailiff and his party took forcibly from 
Lenthorp an hundred fheep, which they delivered 
to D eins; and, in order to make delivery of the 
goods and cattle which remained, they affembled 
all the inhabitants of five adjacent vills; who, in 
number three hundred, arrayed in a warlike man
lier, and armed with brigandines,jackets o f mail, 
and g u n s , united and affociated themfelves, and 
marched* to the place where the cattle were de
tained ; but did not proceed to any other adt of 
violence.

* Modo guc.rrino arraiati fe univentnt et ajjbeiaverunt} et iter 

Juum arripuerunt) 3 Hen. V II. 1. 10.
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For this imagined breach of the peace, and 
military array, an indiClment was preferred in 
the King’s Bench againft the plaintiff in replevin, 
the fheriff and his bailiff, and the perfons who 
had affifted them; but the court unanimoufly ad
judged, that the indiCfment was void; founding 
their judgement, as it feems, on the reafons 
advanced by ferjeant Keble, whofe argument it 
may be proper to ftate at large.

6t As to the plaintiff in replevin, faid he, no 
“  wrong was committed by him; for theefchea- 
“  tor, when he took the goods, after the Non 
u Molefkando had been delivered to him, adled 
“  unlike an officer ; fince it was his duty, in that 
“  in ft ant, to furceafe his procefs : Deins, there- 
(i fore, was perfectly juftified in complaining to 
“  the fheriff, and muft confequently be dif- 
“  charged from this indictment.

“  Nor did the fherifftranfgrefs his duty in exe- 
“  cuting the replevin; for, when the party came 
“  to him, he could not know, whether he was an 
i( outlaw or not; or whether or no the efcheator 
4< had feifed the cattle in the King’s right; which 
<f ought to have been fliown by the King’s offi- 
“  eer. The bailiff too muft be difcharged; for 
u the fervant is in the fame condition with the 
“  mafter; and, as the fheriff cannot do every 
44 thing himfelf, his deputy muft have the fame 
6( power with him.
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“  In regard to his affembling three hundred 
46 men, that was no illegal aft*; for every man is 
“  bound to affill the fheriff and his bailiff; to 
“  fupport him in executing the King’s writs;

and to give him aid in all cafes of need; and 
“  this by common law and common reajon, not- 
K withftanding the ftatutes of Weftminfter the 
“  firft and fecond. So, if any man refufe to af- 
<£ lift the fheriff at his requejl, he fhall be fined, 
<£ whether it be to execute procefs, or to appre- 
rt hend felons.”

The Court agreed, that the bailiff had as good 
a right to raife the power as the fheriff himfelfj 
becaufe it is all one office and one authority.

It was urged, “  that, if men affemble with 
“  arms and do nothing, it fhall be intended, that 
“  they affembled with a bad defign;”  but it was 
anfwered, that in fome cafes the prefumption 
might be ju ft ; in others, not: thus the ufe of 
armour on particular occafions, as on Midfum- 
mer eve in London, and at other times for fport, 
is not punifhable; and, here, the caufe of the 
affembly appears, namely to execute a replevin. 
Even if they had a<fted, yet their affembly was 
lawful in the beginning ; and fuch affemblies are 
not illegal as are not to the terror of the people of

* Ceo n ejl incontre la  ley: So Brook reports his words, tit. 
Riots, 2.
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our lord the king; which words ought to be in 
every indictment for an unlawful affembly.

Another point was touched upon by the king’s 
ferjeants : “  that the fheriff cannot take with

him fo many armed men, but only a reafonable 
“  party {* to which it was anfwered, that, if he 
were fo retrained, he might be in great jeopardy 
and peril of his life ; and for this reafon, he may 
take , as many as he pleafes at bis own difcre- 
tion.

Laftly,it was argued on the ftatute ofWeftm. 2. 
c. 39*, that the fheriff might raife the power o f 
his county after complaint made, and not before; 
but the judges held, that he might raife it before 
by the common law.

This cafe (which, for convenience in citation, 
I fhall call B edin gf eld's Cafe), is irrefiftibly 
ftrong in fupport of mJ  fir ft and fecond corolla
ries; for, although there feems to have been fome 
doubt at firft in the minds of the judges, as it was 
merely the execution o f civil procefs, yet, if the 
armed men had marched in array for the purpofe 
of apprehending felons, there would have been no 
debate on the.legality of the act; and, after an 
argument at the bar, the former doubt was en
tirely removed.

* The ftatute of Marlbridge> c. 21. feems here to be meant; 
the words p o jl quenmomam f a  flam  not being ufed in flat. 
W eftm . |
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The next is the cafe of a riot at Drayton Bajfet 
in Staffordfhire, determined in the Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton*; who fays that the court 
refolved, i. 1  hat, if  the two juftices, neareft to 
the place where the riot is committed, do not a6t 
as they are required by flat. 13 Hen. IV. c. 17. 
each of them fhall pay an hundred pounds; and 
the other juftices of the lame county, where the 
tumult was, fhall be fined for not fupprefling it, 
i f  there was any default in them. 2. That the 
fheriff and juftices of peace may take as many 
men in armour as are neceffary, w i t h  g u n s ,  

and fo forth, and kill the rioters, if they will not 
yield themfelves; for the flat. 13 Hen. IV. c. 17. 
fays, that they m u s t  arreft them; and, if the juf
tices, or any of their company, kill any of the
rioters, who will not furrender themfelves, it , is 
no offence in them.

This cafe of Drayton Bajfet, which is alfo 
cited and approved by Sir Matthew H alef, 
inconteftably demonftrates my third corol
lary.

In the 34th or 43d of Elizabeth (for the date 
is differently reported by fome tranfpofition of 
the figures) the dodrine in Bedingfeld’s cafe
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was fully recognized and eftablifhed by the deci- , 
lion in the cafe of St. John*, or Gardener^-; 
which, being fubfequent to the flat. 33 Hen. 
VIII. c. 6. prohibiting the ufe of hand-guns, 
clearly fhows, that no alteration in the ancient 
law was made by that prohibition.

The cafe was this: Gardener had obtained a 
judgement againft St, John, and procured a writ 
o f execution directed to the IherifF of Bedford, 
who made a warrant to Gardener s own brother 
as a fpecial bailiff; but, refiftance being juflly 
feared, the bailiff armed himfelf with a dagge, 
or fhort gun. It happened that St. John was a 
juftice of peace for Bedfordjhire, and feems 
to have had that little learning, which, in 
law rather more than in poetry, is a dan- 
gerous thing, efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the next juftice; when, by colour of his office 
and the ftatute of Henry V III. he committed 
the officer, who came to arreft him, until he 
fhould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav
ing removed himfelf by habeas corpus, and the 
whole matter being difclofed to the court, it was 
refolved, “  that the fheriff or any pf his mi-

* 5. Rep. 71. 72. fC ro . Eliz. 8 2 1 ,8 2 2 .
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<c nifters, in execution of juftice, may carry 
“  dagges or hand-guns, or other weapons inva- 
Ci five or defenfive, the fame not being reftrained 

by the general prohibition of the ftatute ; for, 
i( if  it were, no jujlice would be actminijlered 

By ftronger reafon fuch weapons may be car
ried for the purpofe of fupprefling riots, appre
hending felons, or repelling invaders. It may 
here be obl'erved, that the ftatute of Hen. VIII. 
was enadted for the prevention of mifchief, that 
might be occafioned by the ufe of little hand
guns, which might be carried fecretly and kill on 
a fudden; but guns of a proper length were not 
prohibited.

The Cafe o f Arms, or Bu r t o n 's cafe, next 
prefents itfelf to our examination : it is of very 
high authority, and fo appofite to the objedt of 
our inquiry, that I fhall make no apology for 

-citing it in the very words of the learned re
porter*: “  Upon an aflembly of all'the jufices 

and barons at Serjeant’s Inn this Eafter term 
“  (39 E liz.),on Monday the 15th of April, this 
“  queftion was moved by Anderfon, Chief Juf- 
« tice of the Common Bench; Whether men ?nay 
“  arm themfelves to fupprefs riots and rebellions, 
“  or to refift enemies, and endeavour oj themfelves 

“  to fupprefs or r e f f  fuch difurbers o f the peace 
« and quiet o f the realm ; and, upon good deli-

* Poph. I 2 i j  x22.
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“  beration, it was refolved by them all, that every 
** jiiftiee of peace, fheriff, and other minifter, or 
i f  OTHER SUBJECT OF THE KING, where filch 
“  accident happens, may do i t ; and, to fortify 
“  this their refolution, they perufed the ftatute of 
u Northampton, 2 Edw. III. c. 3. which ena£ls, 
“  that none be Jo hardy as to come before the king's 
11 juftices or other minifters of the king in the ex- 
“  ecution of their office zvith force and arms, nor to 
“  bring force in affray of the peace, or to ride or go 
u armed by night or day, e x c e p t  the fervants of 
“  the king in his prefence, or the miniflefs o f the 
“  king in the execution of his precepts, or o f their 
“  office, arid thofe who are in their company afjift- 
“  ing them, or upon cry  m a d e  for w e a * 

“  pons  to k e e p  t h e  p e a c e , and this in 
“  places where accidents happen, upon the pe- 
“  natty in the fame fa tu te  contained; where- 
“  by it appeareth, that, upon cry made for wea- 
“  pons to keep the peace, e v e r y  m a n , where 
u  fuch accidents happen, for breaking the peace, 
“  may by law arm himfelf againft fuch evil-doers; 
“  hut they took it to be the more difcreteway for 
“  every one in fuch a cafe to be afliftant to the 
“  juftices, fheriffs, or other minifters of the king 
“  in tbe doing of it.”

Highly as the authority of Sir John Popham 
deferves to be refpedled, it is to be wifhed, that 
Lord AnderJ'on himfelf had given us a full account

1 i 2
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of his own opinion with that of the other judges j 
but he has left us no more than a fhort note* to 
the fame eifedl with the preceding report. This 
cafe alfo is cited by Hale-]-, and the very words 
in Popham are tranfcribed by Sir John Kelyng 
in his report of Lymerick's cafej:. I think it a 
ftrong proof of my fourth corollary, refpebling 
the neceflity of being prepared at all times to 
keep the peace; but, if  a particle of doubt on that 
head can remain, it will be difiipated at once by 
the ftatute of Weftm. i. c. 9. by which, as it is 
cited by Crompton§, “  purveu eft, qe touz co/z- 
“  tinualment foient preftez et apparaillez al maun- 
“  dement et al fomons des vifcountes, et al crye 
*i del pais de fuire et darefter felons, qant meftier 
u ferra, auxibien dedeins fraunchifes come de- 
“ hors; et ceux, qe ceo ne ferront, et de ceo 
“  foient atteintz, le roi prendra a eux grave- 
“  ment;” whence it fhould feem, that a l l  s u b 
j e c t s , who are not continually preft, or ready, 
for the orders of the fheriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty; and the word prejl (which 
in modern times has been either ignorantly or 
intentionally confounded with the participle paf- 
five of the verb to prefs) is ufed {or prepared by 
Chief Tuftice F i n i e u x  inapaflage before cited;

*  2 And. 67. + 1 H. P. C. 53. X Kel. 76. § 124.
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I am aware, however, that communialment is the 
ufual reading; which will give a fenfe rather 
lefs forcible, “  that all men generally fhall be 
“  ready and accoutred at the fumjnons of the 
“  fheriffy’ but this amounts to the fame thing; 
for how can a man be armed and apparelled 
in an infant on a fudden alarm, unlefs his 
weapons and accoutrements were previoufly at 
hand ?

The opinions o f the learned, which form the 
fecond branch o f my proofs, can add little weight 
to four cafes of fuch authority, as thofe of Beding- 

jie ld , Drayton Baffet, St. John, and the Cafe o f 
Arms: indeed, thefe cafes feem to have been 
the guides of Lombard and Dalton, Hale and 
Hawkins; who all agree, that “  it is referred to 
“  the difcretion of the fheriff, under-fheriff, or 
“  other perfon authorized to raife the pojfe, how 
“  many men they will affemble, and how they 
u fhall be armed, weaponed, or otherwife furnifhed 
“  for the bufinefs*;”  that “  private perfons may 
“  arm themfelves in order to fupprefs a riot, and 
“  that all, who attend the juftices in order to 
“  quell a tumult, may take with them fuch wea- 
“  pons as fh a ll enable them to do it cffetfuallyf; 
“  that, laftly, in executing procefs or apprehend- 

- “  ing rioters, they may, by the common law,

* Lamb. Eiren. 317. Dalt. c. 95. + 1 Hawk. P. C. c. 65.
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,£ beat/wound, or kill, any of the opponents or 
*l infurgents, who fhall refill them*;" all which 
opinions are fupported by folemn decifions, and 
are, in truth, the conclufions of natural reafon 
from the fimpleft and fureft premiffes.

The fifth  and Jixth proportions, which I con- 
fider as fimple corollaries, are founded in part on 
extrinfick affumptions, drawn from hiflory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, “  quibus in arte fua credendum eft 
and the following citation from Mr. W i n d 

h a m ’s elegant introduction to his Flan of D if- 
cipline for the Norfolk Militia will be thought as 
convincing as any paffage in Fitzherbert or 
Brook. ie About the beginning of this century, 
“  fays he, the troops in Europe were univerfally 
“  armed with firelocks; to which, much about 
“  the fame time, the bayonet being added, 'pikes 
“  alfo were laid afide. When the ufe of fire- 
“  arms began to be generally eftablifhed, the ne- 
“  cefiity of a great regularity and uniformity, in 
u the manner of ufirig thofe arms, became appa- 
•c rent: it was foon difcovered, that thofe troops, 
“  which could make the brifkeft fire, and fuftain 
“  it longeft, had a great fuperiority over others 

lefs expert; and, likewife, that the efficacy and
n

* Lamb. Eirep. 318. 1 Hale; H. P. C. 4 9 5 *
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zi pow-er offire did not confifi in random andfcat- 
“  tering Jhots made 'without order t but in the fire 

o f a body o f men at once, and that properly timed 
(i and diredled. It was therefore necefj'ary to ex- 
“  ercife the troops in loading quick, and firing to- 
<c gether by the word o f command ; but, as the 
** aukwardnefs, careleffnefs, and rafhnefs, o f 
“  young foldiers (if left to themfelves) muft oc- 
<c cafion frequent accidents, and the lofs of many 
“  o f their own party, by the unfkilful manner of 
“  ufing their fire-arms, efpecially in the hurry of 
“  an engagement, it became a matter of indifpen- 
“  fable necefiity to teach foldiers an uniform me- 
“  thod of performing every adtion that was to be 
“  done with the mufket, that they might all do 
(i it in the’mo ft expeditious andfafefi manner 

Should any doubt be raifed as to the legality 
o f afi'embling for this purpofe, and fhould the 
words of Sir Matthew Hale, whom of all men 
I refpe6f the mod, be oppofed to me, that, 
“  where people are affembled in great numbers 
“  armed with weapons offenfive, or weapons of 
“  war, if  they march thus armed in a body, if  
“  they have chofen commanders or officers, if  
“  they march cum vexillis explicatis or with 
“  drums or trumpets, and the like, it may be 
“  confiderable, whether the greatnefs of their 
“  numbers, and their continuance together doing 
« thefe ads, may not amount to more guerrmo
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“  arraiati, or a levying of war*,”  which may be 
conftrued an encroachment on the prerogative of 
the crownj'; the anfwer is no lefs obvious than 
decifive, in the language of Bracton, that, 
Voluntas etpropofitum diftinguunt malefic ia\ ; that, 
the intent being good, the ad: cannot be bad; 
and that Bedingfield's cafe is an exprefs authority 
for the legality of “  marching armed in a body 
“  more guerrino arraiati,” even for the purpofe 
o f executing a civil procefs, to which there is 
juft expectation of violent refiftance. So ne- 
ceflary, indeed, is order and difciplmein directing 
the exertions of an armed aftembly, that the fta- 
tutes 3 and 4 Edw. V I. c. 5. and 1 Mary, c. 12. 
(which are no longer in force, but were the mo
dels of the well-known riot-ad) exprefsly au
thorize the iheriffs, juftices, mayors, and bailiffs, 
t( to rai He power and array them in manner o f war 
“  againft the rioters:”  and here I may again ap
ply thofe found maxims, to which I before al
luded: 1. That the law requires no impofiible
things; but it is impofiible to join the power 
and fupprefs a riot effedually, without being at 
leaft moderately {killed in the ufe of fire-arms, 
and ready in the common evolutions* 2. That, 
when the law permits or enjoins the performance 
o f any aft, all the means of performing it are alfa

*  1 H .P .C . 131. t 3 Inft. 9. J L. 3 c. 14. § 73.
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permitted or enjoined; but the law doth permit 
and command every fubjeB o f this realm to arm 
himfelf and ufe his arms with effed for the fup- 
prefiionof tumults : the conclufion, in both forms 
o f reafoning, follows too clofely and too evi
dently to admit of a doubt.

That the four cafes, on which I have relied, 
have never been fhaken by any later decifion, 
appears from the uniform recognition of their 
authority by the bed: modern writers: indeed, 
nothing lefs than an a d  of the legiflature could 
ju flly  over-rule unanimous and well-confidered 
refolutions; but no ad: whatever has in any de
gree affeded them; and the common law, which 
in general is the perfedion of human wifdom, 
happily in this inflance has flood like a rock amid 
the conflid of flatutes rolling upon flatutes.

Neither o f the flatutes o f Weflminfler had any 
effed on the decifion in Bedingfieldd s cafe; nor 
was that of St. John at all influenced by the 
fubfequent prohibition o f hand-guns; nor the 
Cafe o f Arms by the flatute of Nortl/ampton; and 
though the a d  of queen Mary was continued 
during the life o f Elizabeth, yet Sir Matthew 
Hale obferves, that, “  the cafe of Drayton 
<6 Baffet was not within that flatute, nor de- 

pending on it^T In the fame manner ferjeant

♦ 1 H .P . C. 495.
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Hawkins remarks, in conformity to Hale and to 
reafon, which will very feldom be found at va
riance, “ that the flat. i .  Geo. I. c. 5. commonly 
*l called the riot-a£t, being wholly in the affirm- 
“  ative, cannot be thought to take away any part 
“  of the authority in the fuppreffing of a riot, 
“  which was before that time given either to 
“  officers, or private perfons, by the common law 
“  or by ftatute*.”m

Having fhown the nature and extent of the 
Fojfe Comitafuum, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftabiiffied the proportion, 
which I undertook to demonftratef: “  That the 
“  common and ftatute laws of the realm, in force 
“  at this day, give the civil ftate in every county 
“  a power, which, if it were perfectly underftood 
“  and continually prepared, would effectually 
“  quell any riot or infurreCtion, without affift- 
“  ance from the military, and even without the 
“  modern riot-a£t.”

One fide, therefore, of the diftreffing alterna
tive, to which I was reduced, concerning the 
precarioufnefs of Englijh FreedomJ, is happily 
removed; but the o;her fide remains, “  that our 

laws have been difgracefully negledted, and 
“  ought to be reftored to full vigour and 
1  energy.”

* 1 P. C. c. 65. | P. 466. I  P. 464.
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*To what fatal caufe muft we afcribe a negleCt 
fo lhameful and fo dangerous ? I anfwer boldly, 
yet, I hope, without arrogance, fince I ufe the 
very words of B l a c k s t o n e , “  to the vail ac- 
“  quifition of force arifing from the riot-aCt and 
“  the annual expedience of a Handing arm y*;" 
which has induced a difpofition, cherilhed by the 
indolence natural to man, and promoted by the 
excelfive voluptuoufnefs o f the age, to look up 
folely for protection to the executive power and 
the foldiery; a difpofition, which mull inflantly 
be fhaken off, if any fpark of virtue remain in 
our bofoms; for, although we are happy in a 
prince, who u will never harbour a thought or 
“  adopt a perfuafion in any the remoteft degree 
“  detrimental to the liberty of Britain^ y e t  in 
free Hates a military power muH ever be an ob
ject ofjealoufy; and, fince our excellent conHi- 
tut.on will be claimed by our poflerity as their 
beH inheritance, we muH aCt with a provident 
care, leH, two centuries hence, the fable of the 
horfe fhould be verified in our defendants, who 
may be in need of protection againH their pro- 
teCtors, and be forced to carry harnefsl not- 
withHanding the repeal of the Hatute of JViji- 
chejier.

For the hiHory of the riot-aCl, fo laboured and

* 4 Comm. 434. t  1 Bl. Comm. 3 3 7 -'
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fo inefTetfiual, I muft refer my reader to the in
comparable author, whom 1 fo frequently cite, 
the commentator on the laws of England; who 
exprefles his jealoufy and difapprobation of it 
with no lefs deJicacy than wifdom*: in refpedt 
to the number of capital felonies created by it, 
which Blackjione feems highly to have dilap- 
proved, I lhall fay nothing, as it is not my pre- 
fent fubjedt ; but I may, with all due reverence 
for the legiffature in the firft year of G eorge  

the Firft, obferve, that the a<ft was affiad copy 
o f a bad model, the ftatute of Mary; that there 
feems to have been no occalion to make it per
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mifinterpretation ; that 
i t  has been found wholly inadequate to the end 
propofed by i t ; and that the third claufe of it was 
in great meafure unneeelfary, as it only affirms 
t4 our ancient law, which had pretty well guarded 
“ ■ againft any violent breach of the peace-fn”  
Confirmatory ftatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
a^es had before fufficientlv eftablifiied.O I

As to the bell mode of refioring our laws .to 
their fu ll vigour and energy, and of providing for

* 4 C o m m . 1 4 3 .  t  4  E l .  C o m m . 1 4 7 .
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our future defence, I fhall certainly fubmit it to 
the difcretion of my countrymen who are bound 
by thofe law s; and fhall only fuggeft to them 
the following plan; after premifmg, in the 
words of ferjeant Hawkins, “  that, although 
** private perfons may arm themfelves in order to 
“  fupprefs a riot, and may confequently life arms 
u in the fup prefling of it, if there be a neceflity 
“  for their fo doing; yet it feems to be extremely 
“  hazardous for private perfons to proceed to 
“  thofe extremities in common cafes, left, under “ the pretence of keeping the peace, they caufe a 
V more enormous breach of i t ; and, therefore, 
“  fuch violent methods feem only proper againft
“ SUCH RIOTS AS SAVOUR OF REBELLION, for

“  the fupprefling of which no remedies can be 
t( too fevere*.”

T H E  P L A N .;

I.

Let all fuch perfons. in every county, of E n g 

l a n d  as are included in the power of that coun
ty, and are of ability to provide themfelves with 
arms, and pay for learning the ufe of them, be 
furnifhed each with his mufket and bayonet, and 
their neceflary appendages.

* i Hawk. P. C. c. 65.
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II.

Let feveral companies be formed, in every 
county, of fixty fuch men or more, voluntarily 
aflbciated for the foie purpofe of joining the pow
er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions neceifary 
in adtion.

nr.
Let the companies be taught, in the moft pri

vate and orderly manner, for two or three hours 
early every morning, until they are competently 
fkilled in the ufe of their arms: let them not, 
unneceflarilyy march through ftreets or high
roads, nor make any the leaft military parade, 
but confider themfelves entirely as part of the 
civil ft ate. .

IY .

Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in ufing them for the fuppref- 
fion of riots, whenever the fheriff", under-fheriff, 
or peace officer fhall raife the power, or there 
fhall be a cry made for weapons to keep the peace.

V . * '

Let the caution, prefixed to this plan, be di-
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l ig e n t ly  o b fe rv e d , and th e la w , co n ta in ed  in  th e  

p re c e d in g  c ita tio n s, b e h e ld  e v e r  facred : n o r let a n y  

private  p e rfo n  p refu m e to  raife  th e  p o w e r  o f  th e 

c o u n ty * , w h ic h  is th e  p ro v in c e  o f  th e fh eriff, 

u n d e r - fh e r if f  o r  m a g iftra te ; a lth o u g h  a cry fo r  

weapons to keep the peace m a y  be m ade in  cafes 

o f  e x tre m e  necejfty , an d  in  th em  o n ly , b y  private 

perfons.

VI.

I f  a n y  m a rk  o f  d iftin d fio n  in  drefs fh all be 

th o u g h t e x p e d ie n t, th at th e fevera l co m p an ies 

m a y  k n o w  each  o th e r , in  th e  fo rc ib le  fu p p re f- 

fio n  o f  a r io t, let fu ch  a re g u la tio n  be fe v e ra lly  

re fe rre d , w ith  a n y  o th e r  rules th at m a y  b e n e - 

c e ffa ry , to a  co m m itte e  ch o fe n  o u t o f  each  co m 

p a n y .

T h e  g re a t a d v a n ta g es  o f  fu ch  affociation s are 

fo  a p p aren t, th a t 1 fh a ll fo rb ear at p refen t to  e x 

p atiate  on  t h e m ; b u t fh a ll be fatisfied  w ith  a p 

p ly in g  to  th em  w h a t P u l t o n  fays o f  th e  o ld  

tilts  an d  ju fts ,  “  th at th e  cau fe , b e g in n in g , and 

«  en d  th e r e o f  do ten d  do th e lau d ab le ex e rc ife  o f  

tru e  v a lo u r  an d  m a n h o o d , an d  to the e n co u - 

“  rau em en t an d  e n a b lin g  o f  th e adlors th erein  to  

44 d efe n d  th e  realm  an d  th e p eace th ereof-f-;' 

an d  w ith  o b fe rv in g , in  th e  w o rd s  o f  the flat. 33*

* i Hale, II. P. C. 6oi.  f  De Pace, 25. b.
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Hen. V III . c. 6, that the mufket may now be 
made, what the long bow was formerly, “  the 
,l furety, fafeguard, and continual defence, o f 
“  this realm of England, and an ineftimable 

dread and terror to the enemies of the fame.’> 
Objections will certainly be raifed; for who 

can propofe a meafure, however falutary, to 
which no man will objeCt ? I expeCt them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protection from 
a power able to crufli them, than to proteCt them- 
felves by joining a power provided by free and 
equal law s; or from thofe, who, as M i l t o n  

fays, “  have betaken themfelves to ftate-aflairs 
“  with fouls fo unprincipled in virtue and true 
<£ generous breeding, that flattery, and court- 
“  fhifts, and tyrannous aphorifms, appear to 
« them the higheft points of wifdom.”  T o  fuch 
men it will be fufficient to give this general an- 
fw er; that, as there is no neceflity o f applying 
either to the executive, or to the legiflative, 
power for permiflion to obey the laws, wre are 
not to debate on vague notions of expedience, 
groundlefsjealoufies, or imaginary confequences: 
the foie queftion is, “  whether the doCtrine ex- 
“  pounded in thefe pages be law ; if it be, there 
is no room for deliberation, 11 nee it is a maxim, 
that no naan wiujt think hiwj'elf zvifer than the law, 
which is the gathered wifdom of many ages; and
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fo  fa v o u ra b le  is th e  common la w  o f  E n g l a n d  to  

th e  rig h ts  o f  o u r  fp e c ie s , w h ic h  it is u n h a p p ily  

b eco m e th e  fa fh io n  to  d erid e  and v i l i f y ,  th at, i f  

a n y  m an  w ill  b roach  a p o fitio n  in  fa v o u r  o f  g e 

n u in e , ra tio n a l, m a n ly  fre e d o m , I w i l l  en g a g e  

to  fu p p ly  h im  w ith  ab u n d an t au th o rities  in  fu p -  

p o rt o f  it.

I p erfu ad e  m y fe lf , th at in fin ite  g o o d  m u ft re- 

fu lt fro m  the g en e ra l a d o p tio n  o f  m y  p la n ; and 

th a t n o  p o fiib le  ev il can  be m ix e d  w ith  it ,  as 

lo n g  as th e cau tio n s and r e ftr id io n s  b efo re  fu g -  

g e fte d  fh all be d u ly  o b fe rv e d , an d  o u r e x c e lle n t 

c o n ftitu tio n  be k e p t in  its ju f t  balan ce at th at 

n ic e  p o in t, w h ic h  is e q u a lly  re m o v e d  fro m  th e 

p e rn ic io u s  e x tre m e s o f  re p u b lica n  m ad n efs, arif- 

to cratica l p rid e , and m o n a rch ica l f o l l y ; n o r  h a v e  

I a n y  ic ru p le  to  co n fe fs , th at, as e v e ry  fo ld ier im 

E n g l a n d  is at th e  fam e tim e a c itize n , I w ifh  to 

fee e v e r y  c itize n  ab le a t le a ft ,fo r th e p r e fe rv a tio n  o f  

p u b lic k  p ea ce , to  a d  as a fo ld ie r: w h e n  th at fhall 

be th e  cafe , th e l i b e r t y  o f  B r i t a i n  wi l l  e v e r  

be u n a fta iled ; fo r  th is p la in  reafo n — it w ill  be 

u n affa ilab le .

T h e  fe c u r ity , an d  c o n fe q u e n tly  the h ap p in efs, 

o f  a free  p e o p le  do n o t co n fift in  th eir  b e lie f, 

h o w e v e r  f irm , th at th e e x e c u tiv e  p o w e r  w ill n o t 

attem p t to  in v a d e  th eir  ju ft  r ig h ts , but in  th eir 

co n fc io u fn e fs  th at a n y  fu ch  attem p t w o u ld  be 

w h o lly  in e ffe ctu a l.

VOL.  v i .  K K
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.ADVERTISEMENT.

H A V IN G  been informed, that parts of my Speech 
on the 2%th o f May at the London Tavern were 
thought obfcure, yet important, I  have endeavoured 
to recollect what I  then took the liberty to fay, and 
have confented to let the argument go abroad in its 
rude and iinpolifoed fa te  l What offence this pub
lication may give, either in parts or i?i the whole, 
is the la f and leapt o f my cares: my f i r f  and 
greatef is, to fpeak on all occajions zvbat I  con
ceive to be j u f  and true.



S P E E C H

ON

THE REFORMATION OF PARLIAMENT.

MY LORD MAYOR,

S o  far am I from rifing to Intimate the flighted 
{hade of difTent from this refpedfable and unani
mous affembly, or the minuted: difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufficiently ftrong to exprefs my 
jo y  and triumph at the perfect harmony, with 
which the firft of them has already paffed, and 
to which the fecond will, I truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now before you, it ftruck me, that, 
although it was infubjiance unexceptionable, yet 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
preceding refolution, and thus be rendered more 
conducive to our great objedt of generally de
claring our concurrent fenfe, and avoiding any 
chance of difunion upon, fpecifick points. Every

A



propofition, intended to meet with univerfal con
currence, ought to have three diftinguiihing pro
perties; it fhould be juft, fimple, comprehenftve: 
without juftice, it will be rejected by the wife 
and good ; without fimplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will never anfwer any purpofe' of 
confequence and extent. The firft refolution, 
“  that petitions ought to be prepared for a more 
“  complete reprefentation of the people,”  has all 
o f thefe properties in an eminent degree : it is fo 
juft, that, i f  this meeting had been ten times as 
large, there would not have been one diffentient 
voice on that ground; fo fimple, that it affords 
no fcope or fubjedt for cavil; fo comprehenftve, 
that, when the houfe of commons have the peti
tions before them, it will give room for every 
particular plan, which the ingenuity of any mem
ber, duly tempered by wifdom, yet actuated by 
true patriotifm, can fuggeft.

Ought not the fecond propofition, “  that the 
“  fenfe of the people fhould be taken this fum- 
“  mer in order to prepare their feveral petitions,”  
to be fomewhat reftrained in the generality of 
the expreflion? It is juft, but rather too compre
henftve : the fenfe of the people is a phrafe o f 
meafurelefs compafs, and may include their fe
veral opinions, however fpecifick, however dil-
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cordant. This is the very evil, which we are 
anxious to prevent; fince we all agree, that no 
particular mode of" reformation fhould be pre
ferred to the houfe, left they fhould reject, for 
no other reafon, fome good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. M ight not the fentence be thus 
corrected, “  that the fenfe of the people fhould 
<f be taken on the preceding rejolntionf”  But 
this I offer as a mere fuggeftion to wifer heads, 
and will not trouble the affembly by fhaping it 
into a motion: indeed, if  both refolutions be 
taken together, and it be underftood, that we 
mean to recommend petitions on the general 
ground, in order to fhun that fatal rock, diverjity 
ojfentim ent on particulars, I defire no more, and 
am very little folicitous about accuracy of ex- 
preftion; hoping at the fame time, although the 
jiv e  circles here aflembled have no right or pre- 
tenfion to take the lead in the nation, yet that 
the other counties, diftri<fts, and towns in Great 
Britain will approve our idea, and not difdain to 
follow our example: in that event I fmile at the 
thought of a mifearriage, and am confident, that, 
with concurrence, perfeverance, and moderation, 
the people of England muft prevail in a claim fo 
effential to their liberty, and to the permanence 
o f an adminiftration, who profefs to govern with 
their confidence.
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Here I fhould regularly ceafe; efpecially, as I 
now labour under the preffure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it could not prevent my attendance, for, 
in health or in ficknefs, I am devoted to your 
fervice; and I fhall never forget the words of an 
old Roman, L i g a r i u s ; who, when the liberties 
o f his country were in imminent danger, and 
when a real friend to thofe liberties was condol
ing with him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid, I f  you have any bujinefs wor
thy o f yourfelves, lam  well.

It was not in truth my defign to have fpoken 
at all this evening; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf o f 
your favourable attention, and hazard a few 
words upon the general queftion itfelf: on the 
fmalleft intimation of your wifhes, I will be fi- 
lent. Numbers will have patience to hear,, who 
have not time to read; befides, that it is always 
eafier to fpeak than to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from England, will de
prive me of another opportunity to communicate 
my fentiments in either form, until the mo
mentous objedt before us fhall be made certainly 
attainable through the concord, or for ever loft
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and irrecoverable through the disagreement, of 
the nation.

The only fpecious argument, that I have any-? 
where heard, againft a change in the parlia
mentary representation of the people, is, that, 
“  a constitution, which has Stood for ages, ought 
“ not to be altered.”

This objection appears on a Superficial view So 
plaufible, and applies itSeli So winningly to the 
hearts of EngliJJjmen, who have an honeft preju
dice for their eftablifhed fyflem, without having 
in general very diftind ideas of it, that a detedion 
of the fophifm, for Such I engage to prove it, be
comes absolutely neceffary for the promotion of 
your glorious enterprise.

I will rifk your impatience; for, though lam  
aware, that allulions to hillary and interpretations 
of old flatutes are not very proper in addrefTes 
to popular affemblies; yet, when popular af- 
femblies take upon them, as they juftly may, to 
ad  and refolve upon constitutional points, they 
are bound to Seek or to receive information, left 
their adions Should be rafh and their resolutions 
ill-founded. • A power exerted through paffion 
or caprice, without a deep knowledge of thebu- 
finefs in hand, and a fair application of the in;el- 
ledual faculties, is a tyrannical power, whether it 
be regal, ariftocratical, or popular-, and the pre
valence of any Such power, by the overbearing
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ftrength of king, nobles, or people, would form 
an immediate tyranny, and in a moment fubvert 

the conftitution.
That conftitution, which, I perfuade myfelf, 

will not be fubverted, confifts of form and fpirit, 
of body (if I may fo exprefs myfelf), and of 
foul: but, in a courfe of years, the form is apt 
to deviate fo widely from the fpirit, that it be
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec
tion, which I undertake to remove, is fophiftical, 
either by defign or through ignorance; for the 
propofition is true in one fenfe of the word con
stitution, and falfe in the other; and the fenfe, in 
which it is true., is inapplicable to the queftion. It 
is true, that the fpirit of the conftitution ought 
not to be changed: it is falfe, that thzfotm  ought 
not to be corrected; and I will now demonftrate, 
“  that the fpirit of our conftitution requires a 
“  reprefentation of the people,' nearly equal and 
** nearly un^'erfa!.” Such as cannot or will not 
follow me in the premifles, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their memory; and it is of higher im
portance than they may imagine.

There has been a continued war in the confti
tution of England between two jarring princi
ples; the evi! principle of the feudal fyftemwith 
his dark auxiliaries, ignorance and falfe philofo-
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p h y; and the good principle of increafing com
merce, with her liberal allies, true learning and 
found reafon. The firft is the poifoned fource 
of all the abominations, which hiftory too faith- 
ftdly records: it has blemlfhed and polluted, 
wherever it has touched, the fair form of our 

'  conftitution, and for ages even contaminated the 
fpirit. While any dregs of this baneful fyf- 
tem remain, you cannot juftly boaft of general 
freedom: it was a fyftem of niggardly and par

tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bafe as 
it was, and confined exclusively to landed pro
perty, it admitted the loweji freeholders to the 
due enjoyment of that ineftimable right, without 
which it is a banter to call a man free', the right 
o f voting in the choice of deputies to affift in 
making thofe law's, which may affeft not his 
property only, but his life, and, what is dearer, 
his liberty; and which are not laws, blit tyran
nous ordinances, if impofed on him without his 
fuffrage given in perfon or by deputation. This 
I conceive to have been the right of every free
holder, even by the feudal polity, from the earlieft 
tirfte; and the ftatute of H e n r y  IV. I believe to 
have been merely declaratory: an aft which 
patTed in the feventh year of that prince,. near •
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four hundred years ago, ordains, that, “  all 
‘ c they, who are prefent at the county court, as

well fuitors duly fummoned for the fame caule, 
A as others, {hall proceed to the election of their 
“  knights for the parliament.”  A ll fuitors, you 
fee, had the right; and all freeholders were 

fuitors in the court, however low the value of 
their freeholds. Obferve all along, that one 
pound in thofe days was equal to ten at leafl in 
the prefent time. Here then is a plain declara
tion, that minutenefs of real property created no 
harfh fufpicion of a dependent mind ; for a harfh 
fufpicion it is, and, by proving too much, proves 

nothing.
What caufed the abfurd, yet fatal, diftindlion 

between property, perfonal and real ? The feu
dal principle. What created another odious dif- 
tin&ion between free and bafe holdings, and 
thus excluded copyholds of any value ? The feu
dal principle. What introduced an order of 
men, called villains, transferable, like cattle, with 
the land which they {locked? The feudal prin
ciple. What excludes the holders of beneficial 
leafes ? The feudal principle. What made per- 
fonalty, in thofe times, of little or no eftimation? 
The feudal principle. What raifed the filly no
tion, that the property, not the perfon, of the; 
fubjeft, was to be reprefented ? The feudal prin
ciple. What prevented the large provifion in
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the a£t o f Henry IV . by which all freeholders, 
were declared electors, from being extended 
to all holders of property, however denominated, 
however inconfiderable? The fame infernal prin
ciple,' which then fubdued and ftifled the genuine 
equalifing fpirit of our conftitution. Now, if  
we find that this demon was himfelf in procefs 
o f time fubdued, as he certainly was by the ex- 
tenfion of commerce under Elizabeth, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gothick igno
rance, and by the great tranfa&ions of the laft 
century, when the true theory and genuine prin
ciples of freedom were unfolded and illuftrated, 
we fhalknot hefitate to pronounce, that, by the 

fpirit of our conftitution, all Englijhmen, having 
property of any kind or quantity, are entitled to 
votes in ehufing parliamentary delegates. The 

form foon received a cruel blemifh; for, in the 
eighth of He nr y  V I. the property of fuitors 
qualified to vote, was reftrafaed to “ forty  fhil- 
“  lings a year above all charges,”  that is, to 
twenty pounds at leaf: by the prefent value of 
money. I agree with thofe, who confider this 
a£t as bafely ariftocratical, as a wicked invafion 
of clear popular rights, and therefore in a high 
degree unconftitutional: it is alfo a difgraceful 
confeffion of legillative weaknefs ; for the evil,

OF PARLIAMENT. 509



pretended to be remedied by it, was, that the 
county elections were tumultuary. W h at! 
could not the wifdom of the legiflature fuggeft 
a mode of preventing tumult, if the laws already 
i'ubftfting had been infufficient for that purpofe, 
without fhaking the obligation of all future laws, 
by narrowing the circle of thofe, who, being 
affected by them, ought by natural equity to 
aflift in framing them ? Ridiculous and inde- 
fenfible !

In the twelfth of C harles II. the mighty fa- 
brick of the feudal fyftem was fhaken from its 
bafts; but, though its ramparts were overfet, its 
connexions and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
have been found replete with mifchief, and the 
mifchief operates, even while I fpeak.

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded: it is only lince that aufpi- 
cious event, that, although we may laugh, when 
lawyers call their vaft affemblage of fenfe and 
fubtilty the perfection o f human wifdom, yet we 
Ihall deride no man, who aflerts the conftitution 
of England to be in theory the moft perfect of 
human fyftems— in theory, not in practice; for, 
although you are clearly entitled to all the ad-r 
vantages, which the principles of the conftitution 
give you, while you claim thofe advantages by
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cool and decent petition, yet, either from fome 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
o f their fituation, they left their noble work fo 
unfiniffied, and the feudal poifon fo little exter
minated, that, to ufe the words of your favourite 
poet, “  they fcotched the fnake, not killed it.”  
W ho could have imagined, that, in the eighteenth 
o f G eorge II. the ftatute of Henry VI. would 
have been adopted and almoft tranfcribed? Who 
could have dreamed, that, in the thirty-frji of the 
fame king, the laft a£t would have been recited 
and approved, with a declaration added, that no 
tenant by copy of court roll lhould vote at an 
election for knights of the ffiire under penalty of 
fifty pounds ? It was the accurfed feudal prin
ciple, which fuggefted thefe laws, when the faireft 
opportunity prelented itfelf o f renovating the 
conftitution. Another gale has now fprung upj 
and, unlefs you catch it while it blows, it will be 
gone for ever.

I have proved, unlefs I delude myfelf, “  that the 
** fpirit of our conftitution requires areprefentation 
“  of the people nearly equal and nearly univer- 
4* fal.” Carry this propofition home with you, and 
keep it as an anfwer to thofe, who exclaim “  that 
“  the conftitution ought not to be changed.” I faid 
nearly univerfal; for I admit, that our conftitu
tion, both in form and fpirit, requires fome pro-
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perty in eledlors, either real or perfonal, in pof- 
feffion.or in action; but I conlider a fa ir  trade 

or profefjion as valuable property, and an Engli/Io- 

man, who can fupporfhimfelf by honeft induftry, 
though in a low flation, has often a more inde
pendent mind than the prodigal owner of a large 
encumbered eitate. When Prynne fpeaks of 
every inhabitant and commoner, to whom he iup- 
pofes that the right of voting originally belonged, 
I cannot perfuade myfelf, that he meaned to in
clude fuch as, having nothing at all, and being 
unable or unwilling to gain any thing by art or 
labour, were fupported by alms.

If modern authorities be demanded in aid of 
my opinions, I fhall only mention the great 
judge, Sir IVilliam Blackjtone  ̂and I mention him 
the more willingly, becaufehe never p^ofefled de- 
mocratical fentiments, and, though we admire 
him as the fyftematical arranger of our laws, yet 
we may fai;ly doubt the popularity of his poli
tical notions: neverthelefs, he openly allows in 
his Commentary, “  that the fpirit of our confti- 

tution is in favour of a more complete repre- 
*1 fentation of the people.” This too is allowed 
by the very man, who, in another tradt, intimates 
an opinion, “  that the value of freeholds them- 
“  felves fhould be greatly advanced above what 
“  is now required by law to give the proprietor 

a. voice in county elections.” I told you, that
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all reafoning from the ffatute of Henry V I. 
proved too much, and, consequently, nothing; 
for, who now would bear the i lea of difqualify- 
ing thofe eledfors of Surry and heliddlefex, whofe 
freeholds were not of the annual value of twenty 
pounds?

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo
ment, and I will defcend; but let me not be mis
apprehended. I do not propofe to conclude 
with a fpecifick motion: it is my deliberate opi
nion, confirmed by my observations on the event 
ot your affociations to reduce the influence o f 
the Crown, that your petitions and resolutions 
muft be very general. In my own mind I  
go along with you to the full length of your 
willies. If  the prefent fyflem of representation 
be juftly compared to a tree rotten at the heart, 
I wifh to fee removed every particle of its rotten- 
nefs, that a microfcopick eye could difcern. I 
deride many of the fafhionable dodtrines: that 
of virtual representation I hold to be attual fol
ly ; as childilh, as if  they were to talk of negative 
representation, and to contend, that it involved 
any pofitive idea. Subftitute the word delegation 
or deputation, inftead of representation, and you 
will inftantly fee the abfurdity of the conceit. 
Does a man, who is virtually, n ot adlually, re-
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all reafoning from the ftatute of Henry V I. 
proved too much, and, confequently, nothing; 
for, who now would bear the i lea of difqualify- 
ing thofe electors of Surry and JVhddlefex, whofe 
freeholds were not of the annual value of twenty 
pounds?

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo
ment, and I will defcend; but let me not be mif- 
apprehended. I do not propofe to conclude 
with a Ipecifick motion: it is my deliberate opi
nion, confirmed by my obfervations on the event 
ot your aflociations to reduce the influence o f 
the Crowny that your petitions and refolntions 
mufi: be very general. In my own mind I  
go along with you to the full length of your 
willies. I f  the prefent fyllem of reprefentation 
be juftly compared to a tree rotten at the heart,
I wilh to fee removed every particle o f its rotten- 
nefs, that a microfcopick eye could difcern. I 
deride many of the falhionable doArines: that 
o f virtual reprefentation I hold to be attual fol
ly ; as childilli, as if  they were to talk of negative 
reprefentation, and to contend, that it involved 
any pofitive idea. Subftitute the word delegation 
or deputation, inftead of reprefentation, and you 
will inftantly fee the abfurdity of the conceit. 
Does a man, who is virtually, not adlually, re-
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prefented, delegate or depute any perfon to 
make thofe laws, /which may affeCt his pro
perty, his freedom, and his life ? N one; for 
he has no fuffrage. How then is he repre- 
fented according to the principles of our con- 
ftitution ? As well might a Roman tyrant have 
urged, that all his vaifals were reprefented in 
his perfon: he was augur and high prieft; the 
religious Hate was, therefore, reprefented by 
him : he was tribune of the people; the po
pular part o f the nation were, therefore, re
prefented : he was conful, dictator, mailer o f 
the horfe, every thing he pleafed; the civil 
and military Hates were, therefore, concen
trated in h im ; the next deduction would 
have been, that the Jflaves of his empire 
were free men. There is no end of ab- 
furdities deducible from fo idle a play upon 
words.

That there may be an end of my addrefs 
to you, which has been too long for the place 
and occafion, but too Ihort for the fubjeCt, 
I refume my feat with a full conviction, that, 
i f  united, and dependent on Yourfelves alone, 
you mull fucceed: if difunited, or too con-
W

fident in others, you mull fail. Be per- 
fuaded alfo, that the people of England can 
only expeft to be the happiell and molt
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glorious, while they are the freeft, and can
only become the freeft, when they fliall be

the “ oft virtuous, and moft enlightened, o f 
nations.
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T O  * * * * f

London, May 14, 1782.

SIR,

I  T A K E  the liberty of fubmitting to your 

ferious attention the Plan of National Defence 
lately fuggefted by government, compared with 
a different plan now approved, though fubjedb 
to revilion, by a Company of Loyal Engli/hmen> 
o f which I have the honour to be One. You 
will inftantly fee, that the firfl plan was nobly 
conceived by fome great mind, and intended for 
the nobleft purpofes; but that, in the detail, 
it appears to be innovating, harfh, unconfti- 
tutional, and big with alarming confequences; 
too expenfve for the treafury, who have no 
treafures to lavifh, and too diftruflful of a ge
nerous and fpirited people, who would vigoroujly 
fupport a government that Jincerely confided in 
them. The fiecond plan you will find (and we 
pledge our honours to prove) already j'anc- 
tioned, and- even required, by Law, agreeable to 
the Conftitution, and calculated to preferve it; 
not too expenfive to real patriots, who will 
hardly be niggards at fueh a moment as this ; 
and not at all dangerous to fo wife and juft a
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government as the prefent. I f  nothing can raife 
a manly fpirit, and excite a liberal emulation, in 
Engltfh gentlemen, yeomen, and traders, but 
the a£tual defcent of three united armies on 
our coafts, they will then vainly folicit that pro
tection for their houfes and families, which they 
now have in their; own hands, on a glorious in
vitation from the Firft and Beft of Magiftrates.

I & c.

A  V O L U N T E E R .

P . S. G ive me leaye to obferve, that the 
Lords-Lieutenants, as {uch, have no more to 
do with this,great bufinefs than the bench of 
Bifhops,
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H E A D S OF A  E L A N

For raifng Corps in federal principal Towns m
Ghent Britain, inclofed in a Letter from the
E arl  o f S helburne to the C hief M a 
g i s t r a t e 's o/"feveral Cities and Towns.

I ft. T H E  principal towns in Great Britain 
to furnifh one or more battalions each, or a cer
tain number of companies each, in proportion 
to their fize and number of inhabitants.

2d. T h e officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha
bitants of the faid towns, either by commiffion 
from his Majefty, or from the Lord Lieutenant of 
the County, upon the recommendation of the 
Chief Magistrate of the town in which the Corps 
are raifed.

3d. They are to be pofTefled of fomh certain 
eftate in land or money, in proportion to their 

rank.
4th. An Adjutant or Town-Major in eacft 

town to be appointed by his Majefty.
5th. A  proper n -ruber of Serjeants and Cor

porals from ihe army to be appointed for the 
Corps in each town in proportion to their 

numbers.
6th. The faid Serjeants and Corporals, as well
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as the Adjutant or Town-Major, to be in the 
Government pay.

7th. T h e men to exercife frequently, either 
in battalions, or by companies, on Sundays, and 
on Holidays, and alfo after their work is over in 
the evenings.

8th. Arms, accoutrements, and ammunition, 
to be furnilhed at the expence of Government, if  
required.

9th. Proper magazines, or ftorehoufes, to be 
chofen or eredted in each town, for keeping the 
faid arms, & c.

10th. The arms and accoutrements to be deli
vered out at times of exercife only, and to be 
returned into the ftorehoufes as foon as the ex
ercife is finifhed.

n th . The Adjutant or Town-M ajor to be 
always prefent at exercife, and to fee that the 
men afterwards march regularly, and lodge their 
arms in the ftorehoufes.

1 2th. Proper penalties to be inflidfed on fuch 
as abfent themfelves from exercifes, as alfo for 
difobedience of orders, infolence to their officers, 
and other diforderly behaviour.

13th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpedfive towns, except in 
times o f adtual invafton or rebellion.
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14th. His Majefty fhall then have power to 
order the faid corps to march to any part of 
Great Britain, as his fervices may require.

15th. They are, on fuch occafions, to adi 
either feparately, or in cohjundtion with his M a
jefty ’s regular forces, and be under the com
mand of fuch General officers as his Majefty fhall 
think proper to appoint.

l6th . Both officers and men to receive full 
pay as his Majefty’s other regiments of foot from 
the day of their march, and as long as they fhall 
continue on fervice out of their towns.

17th. They are to be fubjedt to military dif- 
cipline, in the fame manner as his Majefty’s re
gular forces, during the faid time of their being 
called out, and receiving government pav.

1 8th. All officers who fhould be difabled in 
adtual fervice to be entitled to half-pay, and all 
non-commiffioned officers and private men, dif
abled, to receive the benefit of Chelfea Hofpital.

19th.-The widows of officers killed in the 
fervice to have a penfion for life.

20th. The time of fervice to be named.
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S K E T C H . OF A  P L A N  ., .:v r

For raifing a. ConJUtutional Force in the Towns, 
Cities, and Counties o f Great Britain fir in g  an 
Anfwer, Article by Article, to the Plan an
nexed.

I ft. A G R E E D , with this addition-—And. other 
Battalions, or'Companies, to be alfo voluntdrily 
formed out of the Hundreds fTy things, arid Hdnu 
lets, o f each county, in proportion to its extent And 
pbpuloufnefs.

2d. The Officers, and, in fome companies, 
the men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subftantial Houfeholders, 
and the Officers to be commiffioned refpe&ively 
by the High Sheriff, and Chief M agif rate, o f each 
county and town.

3d. The ranks of the Officers to be propor
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequent articles.

4th. An Adjutant or Town-Major in each 
county or town, to be eleBed by the Officers.

5th. Agreed, for the purpofe of drilling the 
men, until a certain number o f the volunteers 
can be qualified to a a s  Serjeants and Cor
porals,

5 2 1



6th. The faid Drill-Serjeants and Corporals 
from the army to continue in the pay of govern
ment; but the Adjutants and Town-Majors to 
be paid, f  they defire pay, out o f a fund  volun
tarily raifed for that purpofe in the feveral coun
ties tin,d t6wns.

yth. Agreed.
8th. Arms, Accoutrements, and Ammunition, 

to be furnifhed at the expenfe of the counties and 
towns, i f  required; or o f the officers, i f  they are 
generoufly difpofecl.
■ 9th. The- faid .arms, & c. to be kept by each 
man, in his own houfe, for his /eg1#/protection.,.

10th. RejeCted.
n th . The officers to take care, after exercife, 

that the men march regularly, and .return home 
-with their arms.

1 2th. Agreed, with this addition— A  fet of 
"Laws, or Articles, to be drawn up by the Offi
cers, and fuhfcribed or openly confentcd to by the 
men, after a dijiindt reading and explanation o f  
each artitle. “  Confenfus facit Legem.”

13th. Agreed, the words counties or being in- 
ferted after the word refpedlive.

14th. The high fheriff o f each county, and 
chief magiftrate o f each town, fhall then (on 
due notice to government) have power to 
order the faid corps to march to any part o f
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Great Britain, as the publick fervice may re
quire.

ijfui. Agreed, in cafe of aBual ifi&ejldri* but 
in riots the magijiratcs to call out their refpec- 
tive corps: and, as to rebellion, or civil war, 
(which G od avert!) no jpecifick provifions can 
be made for fo dreadful and improbable an 
event.

16th. The counties and towns to pay the 
men who require i t ; but fuch, as enrol them- 
felves without pay, to wear feme mark o f dis
tinction, and the officers to ferve at their own 

expenfe.
17th. Agreed, in cafe of aBual invafion only; 

but the words, and receiving government pay, to be 

omitted.
18th. Officers difabled in actual fervice to be 

rewarded by a new order (as a ftar and ribband, 
orange coloured or mixed), or by an eulogium pro
claimed and recorded by the Jheriffs of their fe- 
veral counties, or the chief magijiratcs o f their 
corporate towns; and the men to receive a com
fortable fubfiftence at their own homes, with 
a fixed annuity fo r  life out o f the voluntary

fund.
19th. The widows and children o f Officers and 

Men killed in the fervice againjl invaders to have 

alfo penfions fo r  life.

PLAN OP NATIONAL DEFENCE, 52S



S2i  PLi&f OF NATIONAL DEFENCE.

2otta, The_ companies called 6ut as above 
to be difcharged ipfo faB o, as foon as the 
invaders are rcpelledY or the particular fervice 
terminated.;

A  Company o f  L o y a l  E n g l i s h  

'' G e n t l e m e n ,

O l  ffP& Oj ■ J i j



THE

P R I N C I P L E S  O F  G O V E R N M E N T ,

I

A  D I A L O G U E

BETWEEN

A  G E N T L E M A N  A N D  A

J*l p *



A  S H O R T  defence hath been thought ne- 
ceffary, againft a violent and groundlefs attack 
upon the Fl i n t s h i r e  C o m m i t t e e , for havinjg 
teftified their approbation of the following Dia
logue, which hath been publickly branded with 
the moft injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Tradt 
from fo unjuft a character, will be as publickly 
to produce it.------ The friends of the Revo
lution will inftantly fee, that it contains no prin
ciple, which has not the fupport o f the higheft 
authority, as well as the cleareft reafon.

I f  the dodtrines which it flightly touches, in 
a manner fuited to the nature of the Dialogue, 
be u feditious, treafonable, and diabolical,” Lord 
Sotners was an incendiary, Locke a traitor, and 
the Convention-parliament a pandaemonium; but, 
i f  thofe names are the glory and boaft o f Eng
land, and if  that convention fecured our liberty 
and happinefs, then the dodtrines in queftion are 
not only ju jl and rational but conjlitntional and 

falutary; and the reproachful epithets belong 
wholly to the fyftem of thofe, who fo grofsly 
ipifapplied them.

ADVERTISEMENT.



PR IN C IPLE S OF G O V E R N M E N T .

F .  W H Y  fhould humble men, like me, fign 
or fet marks to petitions o f this nature ? It is 
better for us Farmers to mind our hufbandry, 
and leave what we cannot comprehend to the 
Kins: and Parliament.O

G. You can comprehend more than you ima
gine ; and, as a free member o f a free fa te , have 
higher things to mind than you may conceive.

F . I f  by free  you mean out o f prifon, I hope 
to continue fo, as long as I can pay my rent to 
the ’fquire’s bailiff; but what is meant by a free  

f a t e f
G. T ell me firff what is meant by a club in 

the village, of which I know you to be a 
member.

F . It is an affembly of men, who meet after 
w ork every Saturday to be merry an.d happy for 

a few hours in the week.
G. Have you no other objedt but mirth ?
F. Yes; we have a box, into which we con-
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tribute equally from our monthly or weekly 
favings, and out of which any members of the 
club are to be relieved in ttcknefs or poverty; for 
the parifh officers are fo cruel and infolent, that 
it wrere better to ftarve than apply , to them for 

relief.
G. Did they, or the ’fquire, or the parfon, 

or all together, compel you to form this fo- 

ciety ?
F . Oh! no— we could not be compelled; 

we formed it by our own choice.
G. You did right------ But have you not fome

head or prefident of your club ?
F . T h e  matter for each night is chofen by 

all the company prefent the week before..
G. Does he make laws to bind you in cafe of 

ill temperor mifbehaviour ?
F . He makq laws! He bind us! N o; we 

have all agreed to a fet o f  equal rules, which 
are figned by every new comer, and were writ
ten in a ttrange hand by young Spelman, the 
lawyer’s clerk, whole uncle is a member.

G. W hat fhould you do, if any one member 
were to infift on becoming perpetual matte 1, and 
on altering your rules at his arbitrary will and

pleafure ?
F .  ,W e  fhould expel him.
G. W hat, if he were to bring a ferjeant’s 

cruard, when the militia are quartered in your
D 7
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neighbourhood, and infift upon your obeying 
him?

F . W e fhould refill, if  we could j if  not, the 
fociety would be broken up.

G. Suppofe that, with his ferjeant’s guard, he 
were to take the money out of the box or out o f 
yoUr pockets?

F Would not that be a robbery?
G. I am feeking information from you; How 

fhould you a<St on fuch an occafion ?
F. W e Ihould fubmit, perhaps, at that time; 

but fhould afterwards try to apprehend the 

robbers.
G. W hat, if  you could not apprehend them?
F . W e might kill them, I fhould think; 

and, if the King would not pardon us, God 

would.
G. H ow  could you either apprehend them, 

or, if  they refilled, kill them, without a fufficient 

force in your own hands ?
F. Oh ! we are all good players at fingle flick, 

and each of us has a flout cudgel or quarter-flaff 

in the corner of his room.
G . Suppofe that a few o f the club were to

domineer over the reft, and infift upon making 

laws for them------
F . W e  mull take the fame courfe; except 

that it would be eafier to reftrain one man, than
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a! number; but we fhould be the majority with 
juftice on our fide.

G. A  word or two on another head. Some 
o f you, I prefume, are no great accountants.

F. Few of us underhand accounts; but we 
truft old Lilly  the fchoolmafter, whom we be
lieve to bean  honeft man ; and he keeps the 
key o f our box.

G. I f  your money fhould in time amount to 
a large fum, it might not perhaps be fafe, to 
keep it at his houfe or in any private houfe.

F . Where elfe fhould we keep it?
G. You might chufe to put it into the funds, 

or to lend it the ’fquire; who has loft fo 
much lately at Newmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft.

F W e muft in that cafe confide in young 
Spelman, who will foon fet up for himfelf, and, 
i f  a lawyer can be honeft, will be an honeft 
lawyer.

G. What power do you give to Lilly , or 
fhould you give to Spelman in the cafe fup- 

pofed ?
F. No power. W e fhould give them both 

a due allowance for their trouble, and fhould 
expert a faithful account o f all they had done 

for us.
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G , Honeft men may change their nature. 
W hat, if  both or either o f them were to deceive 
you.

■ P. W e fhould remove them, put our trull in 
better men, and try to repair our lofs.

G . Did it never occur to you, that every flate 
or nation was only a great club ?

F . Nothing ever occurred to me on the fub- 
j e d ; for I never thought about it.

G. Though you never thought before on the 
fubjed, yet you may be able to tell me, w hy 
you fuppofe men to have aflembled, and to have 
formed nations, communities, or Jlates, which all 
mean the fame thing.

F . In ord er, I fhould imagine, to be as happy 
as they can, while they live.

G. B y happy do you mean merry only?

F . T o  be as merry as they can without hurt
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to relieve 
their wants.

G. Do you believe, that any King or Emperor 
compelled them fo to affociate?

F . H ow  could one man compel a multitude? 
A  K ing or an Emperor, I prefume, is not born 
with a hundred hands.

G. W hen a prince ofthe blood fhall in any coun
try be fo diftinguifhed by nature, I fhall then, and
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then only, conceive him to be a greater man than 
you. But might not an army, with a King of 
General at their head, have compelled them to 
alienable ?

F . Yes ; but the army muft have been formed 
by their own choice. One man or a few can 
never govern many without their confent.

G. Suppofe, however, that a multitude o f 
men, affembled in a town or city, were to chufe 
a King or Governor, might they not give him 
high power and authority?

F. To be fure: but they would never be fo 
mad, I hope, as to give him a power of making 
their laws.

G. W ho elfe fhoyld make them ?
F. The whole nation or people.
G. What, if  they difagreed ?
F . The opinion of the greater number, as in 

our village-clubs, muft be taken and prevail.
G. W hat could be done, if  the fociety were 

fo large, that all could not meet in the fame 
place ?

F . A  greater number muft chufe a lefs.
G. W ho fhould be the chufers ?
F . A llt who are not upon the parifh. In our 

club, if  a man afks relief of the overfeer, he ceafes 
to be one of us, becaufe he muft depend on the 
overfeer.
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G. Could not a few men, one in feven for 
inftance, chufe the aflembly of law-makers as 
well as a larger number ?

F . As conveniently, perhaps; but I wduld 
not fuffer any man to chufe another, who was 
to make laws, by which my money or my life 
might be taken from me.

G. Have you a freehold in any county of forty 
fhillings a year?

F  I have nothing in the world but my cattle, 
implements o f hufbandry, and houfehold goods, 
together with my farm, for which I pay a fixed 
rent to the ’fquire.

G. Have you a vote in any city or borough?
F . I have no vote at all; but am able by my 

honeft labour to fupport my wife and four chil
dren; and, whilft I a6t honeftly, I may defy the 
laws,

G. Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to make 
new laws, by which you and your family may 
be ftripped o f your goods, thrown into prifon, 
and even deprived of life?

F , A  dreadful power! I never made inqui
ries, having bufinefs o f my own, concerning the 
bufinefs of Parliament, but imagined, that the 
laws had been fixed for many hundred years.
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G. The common laws, to which you refer, 
are equal, juft, and humane ; but the King and 
Parliament may alter them, when they pleafe.

F . The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 

good.
G. The King alone can do no harm; but who 

muft judge the goodnefs of Parliament-men ?
F . All thofe whofe property, freedom, and

lives may be affedled by their laws.
G. Yet fix men in feven, who inhabit this 

kingdom, have, like you, no votes; and the pe
tition, which I deftred you to fign, has nothing 
for its objed, but the reft oration of you all to ' 
the right of chufing thofe law-makers, by whom 
your money or your lives may be taken from 
you. - Attend, while I read it diftindly.

F . G ive me your pen— I never wrote my 
name, ill as it may be written, with greater ea-

gernefs.
G. I applaud you, and truft, that your ex

ample will te  followed by millions. Another 
word before we part. Recoiled your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to inlift on making laws, or on altering 

them at his will and pleafure.
F. He too muft be expelled.
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G . O h ! but think of his (landing army and 
o f the militia, which now are his in fubftance, 
though ours in form.

F. I f  he were to employ that force againft the 
nation, they would and ought to refill him, or 
the Hate would ceafe to be a Hate.

G. W hat, if  the great accountants and great 
lawyers, the Lillys and Spelmans, of the nation 
were to abufe their trufl, and cruelly injure, in- 
ftead of faithfully ferving, the publick ?

F .  W e mull requeft the King to remove 
them, and make trial o f others, but none fhould 
implicitly be trufled.

G . But what, if  a few great lords or wealthy 
men were to keep the king himfelf in fubje£lion, 
yet exert his force, lavifti his treafure, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament.

F. W e mull fight for the King and ourfelves.
G. You talk of fighting, as if  you were fpeak- 

ing of fome ruftick engagement at a wake; but 
your quarter-flaffs would avail you little againft 

bayonets.
F . W e might eafily provide ourfelves with 

better arms.
G. Not fo eafily; when the moment of re

finance came, you would be deprived of all 
arm s; and thofe who (hould furnilh you with



/

them, or exhort you to take them up, would be 
called traitors, and probably put to death.

F . W e ought always, therefore, to be ready; 
and keep each o f us a flrong firelock in the cpr- 
ner of his bed-room.

G. That would he legal as well as rational. 
Are you, my honefl friend, provided with a 
mufket ?

F . I will contribute no more to the club, and 
purchafe a firelock with my favings.

(£  It is not neceffary— —r?I have two, and 
will make you a prefent of one with complete 
accoutrements.

F. I accept it thankfully, and will converfe 
with you at your leifure on other fubje£ts o f 
this kind.

G. In the mean while, fpend an hour every 
morning in the next fortnight in learning to 
prime and load expeditioufly, and to fire and 
charge with bayonet firmly and regularly. I 
fay every morning; becaufe, i f  you exercife too 
late in the evening, you may fall into fome of the 
legal fnares, which have been fpread for you 
by thofe gentlemen, who would rather fecure 
game for their table, than l̂iberty for the na
tion.

F . Some of my neighbours, who have ferved 
in the militia, will readily teach m e; and, per--
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haps, the whole village may be perfuaded to pro
cure arms, and learn their exercife.

G. It cannot be expected, that the villagers 
fhould purchafe arms, but they might eafily be 
fupplied, if  the gentry of the nation would fpare 
a little from their vices and luxury.

F .  M ay they turn to fome fenfe o f honour 
and virtue !

G. Farewell, at prefent; and remember, 
<c that a free ftate is only a more numerous and

more powerful club, and that he only is a free 
“  man, who is member o f fuch a flate.”

F .  Good morning, S ir! You have made me 
wifer and better than I was yefterday; and yet, 
methinks, I had fome knowledge in my own 
mind of this great fubjedt, and have been a poli
tician 1̂1 my life without perceiving it.
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THE CHARACTER

OF

JOHN LORD ASHBURTON.

J- H E  publick are here prefented not with a fine 
picture, but a faithful portrait, with the charao 
ter of a memorable and illuftrious man, not in 
the ftyle o f panegyrick on_a monument, but in 
the language of fober truth, which friendfhip 
itfelf could not induce the writer to violate.

J ohn D u n n i n g  (a name to which no title 
could add Iuftre) poffefTed profeffional talents 
which may truly be called inimitable; for, be- 
fides their fuperlative excellence, they were pe
culiarly his own; and as it would fcarcely be 
poflible to copy them, fo it is hardly probable that 
nature or education will give them to another. 
His language was always pure, always elegant; 
and the belt words dropped eafily from his lips 
into the beft places with a fluency at all times 
aftonifhing, and, when he had perfect health, 
really melodious: his ftyle o f fpeaking confifted 
of all the turns, oppofitions, and figures, which



the old Rhetoricians taught, and which Cicero 

frequently pra£tifed, but which the auftere and 
folemn fpirit o f Demojlhenes refufed to adopt 
from his hrft mafter, and feldom admitted into 
his orations, political or forenfick.

Many at the bar and on the bench thought 
this a vitiated ftyle; but, though diffatisfied as 
criticks, yet, to the confufion of all criticifm, 
they were tranfported as hearers. > That faculty, 
however, in which no mortal ever furpafled him, 
and which all found irrefiftible, was his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy: this drew fmiles even 
from fuch as were the objects of it; fcattered 
flowers over a defert; and, like fun-beams 
fparkling on a lake, gave fpirit and vivacity to 
the dulleft and leaft interefting cauie. Not that 
his accomplifhments, as an advocate, confifted 
principally in volubility « f fpeech or livelinefs 
o f raillery. H e was endued with an intellect, 
fedate, yet penetrating; clear, yet profound; 

fubtle, yet ftrong. His knowledge too was equal 
to his imagination, and his memory to his know
ledge. He was no lefs deeply learned in thefub- 
lime principles of jurifprudenc© and the particu
lar laws of his country, than accurately Ikilled in 

the minute, but ufeful, practice of all our differ
ent courts. In the nice conduft of a complicated
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caufe, no particle o f evidence could efcape 
his vigilant attention, no Shade of argu
ment could elude his comprehenfive reafon. 
Perhaps the vivacity of his imagination fame- 
times prompted him to fport where it would 
have been wifer to argue; and, perhaps, the 
exacinefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no
tice, and to enlarge on fmall circumftances which 
added little to the weight of his argument: but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
Ieaft deliberation might lofe the tide of adtion ir
recoverably. The people feldom err in appre
ciating the character of fpeakers ; and thofe cli
ents who were too late to engage D u n n i n g  on 
their fide, never thought themfelves fecure of 
fuccefs, while thofe again# whom he was en
gaged were always apprehensive of a defeat.

, As a lawyer, he knew that Britain could only 
be happily governed on the principles of her 
conftitution, or publick law ; that the regal 
power was limited, and popular rights afcertained 
by it; but that the ariftocracy had no other power 
than that which too naturally refults from proper
ty, and which laws ought rather to weaken than 
fortify; he was, therefore, an equal fupporter o f
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juft prerogative, and of national freedom, tveigh- 
ing both in the noble balance of our recorded 
conftitution. An able and afpiring ftatefman, 
who profefted the fame principles, had the w is
dom to folicit, and the merit to obtain, the friend- 
fhip of this great man; and a connection, planted 
originally on the firm ground of fimilarity in 
political fentiments, ripened into perfonal affec
tion which nothing but death could have dif- 
folved or impaired. Whether in his minifterial 
ftation he might not fuffer a few prejudices in- 
fenfibly to creep On his mind, as the beft men 
have fuffered becaufe they were men, may admit 
o f a doubt; but, if even prejudiced, he was never 
uncandid, and though pertinacious in all his 
opinions, he had great indulgence for fuch as 
differed from him.

H is fenfe of honour was lofty and heroick: 
his integrity ftern and inflexible; and though he 
had a ftrong inclination to fplendour of life, with 
a tafte for all the elegancies of fociety, yet no 
love of dignity, o f wealth, or of pleafure, could 
have tempted him to deviate, in a Angle inftance, 
from the ftraight line of truth and honefty. He 
carried'his democratical principles even into fa
cial life, where he claimed no more of the con- 
verfation than his juft fhare, and was always 
candidly attentive, when it was his turn to be a 
hearer. His enmities were ftrong, yet placable ;
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but his friendfhips were eternal; and if his affec
tions ever fubdued his judgment, it muff have 
been in cafes, where the fame or intereft of a 
friend were nearly concerned. The veneration 
with which he conftantly treated his father, 
whom his fortunes and reputation had made the 
happieft o f mortals, could be equalled only by 
the amiable tendernefs which he fhewed as a 
parent. He ufed to fpeak with wonder and ab
horrence of Swift, who was not afhamed to leave 
a written declaration, w that he could never be 
fond of children;”  and with applaule of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wifdom, 
amufed himfelf in his tent with feeing his chil
dren ride on his Icymitar, and play with his 
turban, and difmiffed a general, as unlikely to 
treat the army with lenity, who durft reprove 
him for fo natural and innocent a recreation.

For fome months before his death, the nurfery 
had been his chief delight, and gave him more 
pleafure than the cabinet could have afforded: 
but this parental affection, which had been a 
fource of fo much felicity, was probably a caufe 
of his fatal illnefs. He had loft on© Ton, and 
expedled to lofe the other, when the author of 
this painful tribute to his memory parted from 
him with tears in his eyes, little hoping to fee 
him again in aperifhable ftate.— As he perceives,
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without affectation, that his tears now fteal from 
him, and begin to moiften the paper on which 
he writes, he reluctantly leaves a fubjeCt, which 
he could not foon have exhaufted; and when he 
alfo (hall refign his life to the great Giver o f  it, 
he defires no other decoration of this humble 
grave-ftone than this honourable truth:

W ith  none to flatter, none to recommend,
DUNNING approv’d and mark’d him as a friend,
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